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UTES was Cina acai bas decker aciiewiaiacatere ure nee 89 
August 4, 1892 (27 Bats 348), timber and 
T PBROLIG ANOS 5 once eck canes oes 8 out daw 407 
February 13, 1898 (27 Stat, “ad, timber 
- UIE suctns dont eeees see eceeen tases touk 543 
- February 25, 1898, (7 Stat., 1068),. San 
Bernardino forest reserve ....... Soreswiee 378 
March 8, 1893 (27 Stat., 555), Fort Randall 
military reservation ........--.---0----+. -286 
. March 8, 1898 (27 Stat., 598), State’s pre- ~ 
* ferred right of selection ...........----- - 869 
: March 3, 1893 (27 Stat., 612, boa sec. 10, 
‘OkJahoma JanGss«scie seh setae teeedanc 268 
| December 19, 1898 (28 Stat., 576), Mille - 
ad Ianetc io oatte 126 
July 16, 1894 (28 Stat., 107, cae Secs. LR , 
jeoceeeseeee BOL, 315 
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June 20, 1894 (28 Stat., 94), Mississippi 
' S@hOol lands isi. ei scscoeese oe atad:, 149 
July 26, 1894 (28 Stat., 123), final eg ; 
and payment..... a eas See ie eae ae o0- 
August 13, 1894 (28 Stat., 27 279), suTeey, on . 
_ § DONG crated caceserd tt uesiieaeClevedseey | 7028 
August 15, 1894 (28 Stat., 286, 295), Pot-— 
-tawatomie and Absentee Shawnee In- 
MONGIS Sos cweccure vy aitetveerey a wes actos 461 
August 15, 1894 (28 Stat., 286 ,305); lease of — 
én SRUMOWER TONGS nea as ates 115 
August 15, 1894 (28 Stat., 326), Siletz In-, 
dian Reservation -...... ei diese lgeieun 587 . 
August 18, 1894 (28 Stat., 372, 394-5), State : 
selections: ......-.cse.-eeeeeeee Dae ec 1 80, 2I8. 
August 18, 1894 (28. Stat., 297}, soldiers’ 
 - additional homestead ...............-.. 62, 604 
_ August 23, 1894 (28 Stat., 491), abandoned 
military reservation....... .- 90,213, 302, 311, 468 
December 13, 1894 (28 Stat., 594), certifi: 
cates of location........ eR see cease 617 
January. 26, 1895 (28 Stat., 641), cancella- . 
tion of trust patents ........2..----.---- 209 
February 26,.1895 (28 Stat., 688), classifica- 
fionGl andes serine ek oe: 442, 476 
February 26, 1895 (28 Stat., 687), isolated 
BLACUieircocs tories baw waecernmenwus Ooxae se 587 
March 2, 1895 (28 Stat., 814), naval reserve 
9o MOSS caret se isa Me oiee sed ora Gh aweee 149 
January 4, 1896 (29 Stat., 876), admission 
of Utah....... Cea s le ted Seavdelboerencss ‘B15 
March 2, 1896 (29 Stat., 42), railroad lands. 184,198 
May 11,1896 (29 Stat., 116,117), public res- 
ervations in vacated town sites........ 353 
May 14, 1896 (29 Stat., 120), right of way.. 383 
May 21, 1896 (29 Stat.,.127), right of way . 3385 
May. 28, 1896 (29 Stat., 189), Fort Sully 
Military Resetvation ........./22.....4 141 
June 10, 1896 (29 Stat,, 342), time for pay- 
ment extended... 21... ness cece eesce nen o0 
January 18, 1897 (29 Stat., 484), reseryoir : 
RILCT is aioe ence ncaeeeseaurene cues 335 
‘January 18, 1897 (29 Stat., 490), Greer 
County, Oklahoma........2-.-2-..3..6 84, 88, 436 
February 18, 1897 (29 Stat, eee forfeited 
TAUTOdG ANS ieee Se ceawkencneoks 494 
February 24, 1897 (29° Stat., 594), forest a 
fires on public domain .......2...2.2.-.. 24. 
February 26, 1897 (29 Stat., 599), reservoir 
SIGS anc s Ge aieteat tee ane bee 304. 
March 2, 1897 (29 Stat. , 618), see. 3, ‘ailen’s 
- Yight to acquire real estate...... cma eee, — 401 
June 4, 1897 (30 Stat., 11, se) iohentveerve. 15, 23, 
44, 92, 105, 124, 146, 268, 378, 462, 538,550, 570,583 | - 
.June 7, 1897 (30 Stat., 62, 72); Indian | 
TOTS S icteicea sete twp ame Shite come ieee 458 
June 7, 1897 (80 Stat., 62 , 85), lease of al- 
IOtEGd Tans 2.3 Facet cael been eutseoueane “115 
June 7, 1897 (30 Stat., 87); time for pay: Pe 
ment extended.....2.2:..2...2..-.05--- 680 
June 7, 1897 (80 Stat., 62, 90), ghildren of . 
Indian woman and white man...--....  , 607. 
June 23, 1897 (30 Stat. ) Greer County, a 
Okla Jc ccectes ‘Sd oomeemiou eat eeaee tase ~ 85, 4387 
_ March 2, 1898 (30 Stat., ven), forest re- ~~. 
BOR VCS cocoa acute seco ceaicete eek oaacae, 609° 
April 25, 1898" (80 Stat, 364), War with ° 
. Spain: dec ipsin eater Sta ctea ies Soi eure ates ald 295 


January 26,1901 (31.Stat., 
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- May.11, 1898 (30 Stat., 404), right of way.. 326 
May:14, 1898 (30. Stat.,. 409), sec. 10, Alas- 


kan lands..... uci outed 40, 144; 177, 285, 399, 417. 


May 27, 1898 (30 Stat., 745) ,Mille Lac lands: 126 
June 16, 1898 (80 Stat., 473), naval and 
military service of settler ...-.... 58, 228, 295, 464. 
June 29, 1898 (30. Stat., 1776), forest re- - 
SERVOS ross be trea eg cee tytoe noaae 609 
_ July 1, 1898 (30 Stat., 571, 598), Colville . 
Indian lands 06250 i. oe oen dt basetepucene 89 
J uly 1, 1898 (30 Stat., 595), time for pay: a. 
ment extended...... iis Peta oo ne a Meee BO 
‘July: 1, 1898 (30 Stat., 597, 520), adjust- : 4 
: “ment ot Northern Pacific grant........ 18, 


7 106, 198, 251, 279, 595, 602, 620 
1898 (30 Stat., 


600 


“J: aly 4 750), Hawaiian , 
by ca IEICE Os wie ent bs Slee tdiecise wrataceislesenaies ooalat 296 
February 27, 1899 (30 Stat,, 392), survey - 
on. deposit’ by R. R. Co...--2 2... eee eee 278 - 
March 1, 1899 (80 Stat., 918), right of way. 
March 2, 1899 (30 Stat., 990);. right of. way 
OVer Inia Jan Ss. i eccedsiecsee es aces 545, 599 
March 2,.1899 (30Stat., 993), Mount Ranier 
National Park...:.....2.0.....2.....0:- 146,279 
March 8, 1899 (30 Stat., 1098), surveys in - 
PAGS iiss cai cadens pee ciaut celwaes sa 369 — 
- March 8, 1899 (30 Stat., 1253), criminal 
code for Alaska ....... Giteinawir seen edes 419 
March 3,.1899 (30 Stat., 1368), right of way. - 600 
March 28,.1900.(31 Stat., 52), Fort Hays ou 
Military Reservation .....-.......-...-. 91, 468 
April 4, 1900 (31 Stat., 59), Otoe and Mis- 
souria’ lands... Riavalla: Sac uw lard. wie event une wicca a 41 
April 30, 1900. (81 Stat., 141), sec. 73, Ha- 
Well 650 cutiveuetudete sense vacua ateete 195, 296 
May. 17, 1900 (31 Stat., 179), free home- 
steads Suns os a eeuE ee 50, 78, 82, 196, 268, 541 
May 19, 1900 (31 Stat., 180), Fort Buford a 
Military Reservation -......-0......05--: 394 
May 81, 1900 (31 Stat., 221, 247), sec. 7, In- 
dian cE IR eee ened nce 461° 
June 5, 1900 (31 Stat., 267), second home- : 
stead CNY’ .....e-seeceeeneeeees eeree (874 
“June 6, 1900 (31 Stat:, 321), Alaskan gov- 
- ermment........ ee Bae e ites aad oes 142. 
June 6, 1900. (31. Stat., 330), sec, 27, civil - 
government.in Alaska......-..--..---4- 419. 
June 6, 1900 (81 Stat., 614), forest reserve 
lieu selection PTE SERA ea Eee 551, 584- 
June 6, 1900 (81.Stat. , 661), forest reserves. 378 


June 6, 1900 (31 Stat:, 683), settlement by” 


unmarried otters SL siete uded coe 


187,313, 526 
740), comniuta- 


tion of homestead.entries..............- 540 
| February 15, 1901. (31 Stat., 790), He ot 

AVA 2avauatinweeereeancaioene saan ane eee 588 

March 1, 1901 (31 Stat., 847), homestead . 
- rights of soldiers and sailors....... eson 623 
March 2, 1901-(31 Stat., 950), adj ustment: 
‘.Of Northern. Pacific grant .............. 620 
March 3, 1901 (31 Stat., 1058, 1083), right of 8=6=— 
. SWAY 6 coef Ghee ecn sess _ 588 
- March 3, 1901 (81 Stat., 1085), ‘Fort Fetter- : 
- ynan Military Reservation......2.... 00. 601 
March 8, 1901 (31 Stat., 1436), use of timber « 
_ on nonmineral.public land ......2.2.:. 542 
March 3, 1901 (31 Stat., 1439), use of timber . : 
_ on. nonmineral public land. auopeseneeee ae O40 
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DECISIONS 
| eceNG aS. 


i PUBLIC ersiis 


“STATE SELECTION-SELTLEMENT—ACT OF JUNE 18, 1894. 
 'ZRIGLER 0. STATE OF Ipauo. 


One who settles upon land stibsequent to an _ application by the State to have it sur- — 
veyed under the act of July 18,1894, and who after survey but during the period 
of preferr ed right of selection accorded to the State appnes to enter the same, 
acquires no right as against the State. 

A qualified settler who, after the expiration of the period of preferred it of sa lbe 

| tion on the part of the State, is residing on the land, will be protected by the 
Department as against a subsequent selection by the State, even though he may 
have failed to assert his claim within three months after the land ne sub- 
ject to entry. 

No rights are secured under State Exiecaons ae ed prior to the filing of the town- 
ship. plat of sur vey. : | 


Secretary Piisheoes to the Cities of ihe General Land Oftee, 
a Ve) 1, : May 1, 1900. (G. B. G.) 


This is an appeal by the State of Idaho from your oflice decision of — 
April 29, 1899, rejecting its application to select, per lists Nos. 5 and- 
6, for State, penitentiary, and normal schools, the NW. + of Sec. 14, 
T. 41.N., BR. 1 W., Lewiston land district, Idaho, under the grants to 
the State for Bache purposes made by the we of J uly 3, 1890 (26 Stat., 
215), entitled ‘* An act to pr omade for the admission of the State of 
Idaho into the Union.” | 
By an act of August 18, 1894: (28 Stat,. 372, 394-395), it was pr ere 4 
that the governors of ain States, inoladine the State of Idaho, | 
might apply to the Commissioner of the General Land Office for the 
survey of any township or townships of public lands remaining unsur- 
veyed in any of the several surveying distr icts 1 in the State at the date 
of the application, and that: _ : 
the lands that may be found to fall within the limits of ach township or townships, 
as ascertained by the survey, shall"be reserved upon the filing of the application for 


survey from any adverse appropriation by settlement or otherwise except under . 
rights that may be found to exist. of prior es a for a period to extend from such 
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: application for survey dati the expiration of sixty days Hee the date of the filing of | 

_ the township plat of survey in the proper district land office, during which period of. 

. sixty days the State may select any of such lands not embraced § in aes valid adverse 
| claim, for the satisfaction of such grants. | | 


By pert mission n and under author ity of this act, ies governor af the 
State of Idaho filed in your office, May 7, 1895, an application for the | 
survey of said. township, and 4 notice of the withdrawal thereof from _ 
settlement issued from your office May 14, 1895, to take effect as of 
the date of the filing of the State’s application for survey. The survey 


was made, and it is stipulated by the parties ‘‘that the plat of survey 7 


of said township was filed in the local land office at Lewiston, Idaho, — 
January 25, 1898.” This is also shown by the records of the local 

office. See instructions of October 21, 1885 i L.D.. 2) and Benson | 
». State of Idaho (24 L.D., 27 9). | 

In the meantime, however, ot on. Samuary 14, 1898, the Stati of 
Idaho filed its said lists Nos. 5 and 6, embr acing said tract, and, Feb- 
ruary 14, 1898, Harry N. Zeigler applied to make homestead entr y 
thereof, alleging settlement April 20, 1895. _ 

May OT, 1898, your office ordered a hearing to determine the respec- 
tive rights of the parties, which contest was heard at the local office — 
July 20, 1898.. August 12, 1898, and before the local officers rendered 
their decision in the case, the State. filed new lists of selections, Nos. 5 
and 6, embracing said tract, which new lists were stated to be offered 
in jeu of the former nats, for the reason that the selections made in 


-the former lists were “‘ premature, the same having been’ made before 


the township plat was filed in this [local] office.” September 26, 1898, 


-- upon the stipulations entered into between the parties at the ee ring, 


and the evidence adduced ther eat, these officers recommended that the 


> State’s selections be canceled as to said tract, and that Zeigler’s home- 


' stead application. be. allowed, - om which decision the State. appealed | 
to your office. | 
During the pendency of. this ens your Aifice. on eens iien of 
the State’s selection lists Nos. 5 and 6, both the original and second 
lists, held, by decisions of March 29 (list 5), and April 4, 1899 (list 6), 
_ that the original lists pr ‘sented to the local office before the filing in 
that office of the plat of the survey of the township were premature 
and ineffectual, and dir ected that they be canceled. That the original 
_ lists -were regarded by the State as premature and ineffectual is shown. 


. by its subsequent declaration that the same were ee emature and by its : 


filing new lists on. August 12, 1898. | - 
Tf the statement in Zeigler’ 's application, that he canara his set- 
tlement on said tract April 20, 1895, were true, this date being prior to 
May 7,-1895, the date of the State’ s application for survey and the 
withdrawal effected thereby, he would, under the act of August 18, 
1894, ee a, be clearly pr eforred to the pie as held in eae D. 


DECISIONS RELATING TO THE ‘PUBLIC LANDS. ~— 8 


- Brown v. State-of Tans (29 L. D. , 590). But from the testimony it - 
appears that Zeigler first ‘‘ went on the land in controversy in the lat- _ 
ter part of May, 1895,” and that. he made an actual settlement thereon 
in May, 1897, which was continued to the date of the hearing. His 
settlement was therefore subsequent to the State’s application for sur- 
vey, and he secured no right to the land as against a selection thereof 
by the State made during the period of sixty days next following the 
filing of the township plat of survey in the district land offiee. His 
homestead application, tendered.on February 14, 1898, was during the 
period of reservation provided for in the statute and no. rights were 
secured thereby hor by reason of the appeal from the rejection thereof 
by the local officers, as said appeal entitled him to a judgment only 
upon the correctness of the action taken at the time of the presenta- 
tion of the application. | - 
The period of the reservation and the eae right of selection 
granted the State expiréd March 26,1898. As Zeigler was a resident 
upon the land at this time, the prior and premature selection of the 
State being ineffectual as was also his premature application to make | 
homestead entry, his settlement became thenceforth a valid one, and it 
but remains to be determined whether the government can protect 
him in his settlement, he having failed, as far as shown by the record © 
before the Department, to make application to enter the land within . 
three months after it became subject to entry, as provided by section 
three of the act of May 14, 1880 (21 Stat., 140), and sections 2965 and 
2266 of the Revised Statutes, or prior to August 12, 1898, when the 
State filed its new lists of selections. ; 
_ Under the act of July 3, 1890, supra, making ‘6 grant t to the State, 
7 ‘for State, penitentiary, and normal schools, it is provided, by section - 
14, that— _ 


All lands granted in quantity or as indemnity by this act shall be selected, 
under the direction of the Secretary of the Interior, from the surveyed unreserved, 
and unappropriated public lands of the United States within the limits of the State | 

entitled thereto. : ; 


The authority of the See of the Interior over the selection of 
lands granted by this act is similar to that exercised in the matter of 
the selection of indemnity lands under grants made to aid’in the con- 
struction of railroads.. Relative to the latter class it has been held by 
_ this Department that this authority was sufficient to enable the Secre- 
. tary to protect a qualified settler who has placed valuable improve- 
ments upon the tract and who is residing thereon with intent to secure ~ 
_ title by compliance with the public land laws at the time an indemnity 


-. selection is tendered, even though such settler may have failed to make 


timely filing or entry prior to the proffer of said selection. (Dunnigan 
v. Nor thern Pacific R. R. ee a7 L. D., 467.) oe 


AL a "DECISIONS RELATING 70. THE PUBLIC LANDS. 


| Ibis et efore dir ected that Gecies be allowed a ; reasonable inne: to. 
| “is fixed by your office, within which to make pr oper application. aad 7 
_ complete entry of this land, and thereupon the x new selection of “ue 
- State will stand rejected, as to this tract. 9 > 

With this modification, the decision easily fr om is affir med. 


Tow Vv. Manu. 


Motion’ for review of depar tmental. decision of February 16, 1900, : 
99 iL. D., 504, denied by Secretary y Hitchcock, 1 aed 2, 1900. 


_ Burrow Er AL. @. Dockenporr. 


Tcson for review of departmental decision of ‘February 6, 1900, | 
9 L. D., 479, denied ca Secretary gp aiteheat, pany 1900. 


- REPAYMENT—CASH ENTRY—ASSIGNMEN' Te 
| Heyer a. “McComp. 


— One he takes an eae of. is interest of a cash foam cabssaueat to he = 
cancellation of the entry acquires no right to repayment of the purchase money 
under either section 2362 of the Bee Statutes or " section 2 of the act of w une 
16, 1880. aes | 


: ee etary Hitehooch 4 to ‘the Co omanesstoner - the Gene al tae 0 fice, 7 
ie Vv. dD) as May ?, 1900. - (C. J. G.) 


Henry J. McComb has filed a motion for review of departmental en 


decision of February 15, 1900: (not reported), denying his application. 

for repayment of the pur rchase money paid by Abiram Moore on cash 
entry No. 23,869, made March 25, 1857, Plattsburg series, for the E, 4 
of Lot 2 of the eee +» Bee. 5, T. 64, R. 86, Booneville land district, 


~ Missouri. 


_ Moore’s oe was anced J aig 22, 1859, for erick with aint 
location No. 74451, under the act of 1855. MeComib made application 
for repayment as the assignee of Moore through mesne conveyances. 
The basis. of the denial of said application by the Department was that 


McComb, having acquired his interest subsequently to the cancellation 
. of Moore’s entry, namely, on March 27, 1889, is not a qualified appli, 


cant for repayment under section 2 of the act of June 16, 1880 ot 
_ Stat. ,. 287). . : 

| “The contention i is made in ie Hoton for review rikat caid. a of S) une 
16, oy oe to its title, is not applicable. to this case 1n Ewhich | 


Q. 
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~ Moore ane a private cash satey under the act of Kal 24, 1820 ag Stat. , 

_ 566); but that the application for repayment by McComb as the assignee 
of Moore is controlled by the act of January 12, 1825 (4 Stat., 80), as _ 
amended by the act of Febr uary 28, 1859 (11 Stat., 387). | 
The said acts df 1825 and 1859 were consolidated 1 in the Hoasce Sit: | 
utes as follows: . * bee 7 
~ So. 2362. The Secretary of the Interior i is subhoreed. upon anoot being made, to 


his satisfaction, that any tract of land has been erroneously sold by the United States, | : 


_ so that from any cause the sale can not be confirmed, to repay to the purchaser, or to 
his legal representatives or assignees, the sum of money which was paid therefor, out, 
of any money in the Treasury not otherwise appr opriated. — sg. 7 


The act of J une 16, 1880, is entitled: 


“An act for the relief of certain settlers on the public lands, and to pr pide is the 
repayment of certain fees, purchase money, and commissions ‘paid on void entries of - 
public lands. . | . 
The said act pr ovides, among ‘elke: a as follows: 


Src. 2. In all cases where homestead or timber-culture or deser elaad etic ies x | 
other entries of public lands have heretofore or'shall hereafter be canceled for conflict, — 
_ or where, from aly cause, the entry has been erroneously allowed and can not be con- 

- firmed, the Secretary of the Interior shall cause to be repaid to the person who made 
- guch-entry, or to his heirs or assigns, the fees and commissions, amount of purchase 
money, and excess paid upon the same upon the surrender of the duplicate receipt 
aud the execution of a proper relinquishment of all claims to said land, whenever such — 
entry shall be duly canceled by the Comunissioner of the Gener al Land Office. 


This act is additional to the’ pro visions of Sec. 2362 of the Revised 
Statutes, and its manifest purpose was to enlarge the scope of said sec- 
— tion by extending to entrymen under homestead, timber-culture, desert- 

land, and other laws the same remedy as to repayment that had been | 
- previously provided : for cash entrymen under the statutes ee to 
public. and private. land sales. 

_ The circular instructions of August 6, 1880, and ine Genet one : 
lar issued October 1, 1880, after forme to section 9362 of the Re-. 
vised Statutes, and the act of June’ 16, 1880, contain the following: | 
7 definition: a . . | 
| ‘Those persons are assignees, Ww ‘ithin the meaning of the statutes authorizing the 
repayment of purchase money, who purchase the land. after the entries thereof are 
completed and take assignments of the title under such entries prior to.complete can- 


cellation thereof, when the entries fail of - confirmation for reasons contemplated. by 
the law. : | | 


“ahaa definition and Sonsuucned has been. ‘uniformly adliered te. : 


_ The reasons for limiting an assignee’s s claim to repayment, upon failure 


of confirmation, to the period after completion of entry, and - prior to 


cancellation. thenedt: are the same under either statute, viz, prior to | 


entry no legal, Rael oHAUIG! or transferable interest in or title. to public 
lands is recognized; and after cancellation of the entry no such interest 
or title exists. As to this there i 18, | and.can properly be, no distinction | 
between the prior statutes and the act of June 16, 1880, the intention | 
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of the jatar merely ee as tetas to enlarge the scope of the former. : 
Hence McComb, having acquired his interest subsequently to the can- 
cellation of Moore’ s entry, is not the par ty to whom repay ment may be 
made. 7 

The motion for review is hes eby anise: 


BARKLAGE ET AL. v. RUSSELL. 


Motion for review of departmental decision of January 9, 1900, 29 
L. D., 401, denied by Secretary Hitchcock, May 7, 1900. 


Rens Om ‘Mowrana CoprER Co. Er AL. 


a Notion for review “ol departmental ‘decision of February 5. 1900, 
29 L. D., 461, denied by Secretary Hitchcock, May 7, 1900. 


| RESERVATION—PREFERRED RIGHT OF CONTESTANT. a 


| Wruuam H. ‘Scumrrn. 


Whatever preferred fone a contest may — On: the eanoallaton of the entry _ 


under attack, is defeated by. an intervening proclamation by the president 
- declaring the establishment of a forest. reservation that includes the land em- 
_ braced within the contested ah | 


— Seeretar Yy Hitchoock to the Ci ee of eh General a Office, 


- (W.V. Dy) : 3 7 May 9, 1900, a ae J. L. McC.) 


~ William H. Schmith has appealed from ae decision: of your office, | 
dated December 18, 1899, sustaining the action of. the local officers in 
rejecting his application to make homestead entry for.the E. 4 of the 
N. E. ¢ and the E. 4 of the 8. E. 4 of Sec. 30, T. 29 N., R..3. W., 
Seattle land district, Washington. | 
_ The ground of ah rejection was that the land desorbed lies within 
' the limits of the Olympic Forest reserve, and became subject to the 


operation of the executive order of February 22, 1897, creating said 


reserve, on March 1, 1898 (See 29 Stat., 901; 30 Stat, 34). 

Schmith’s application | is accompanied by his affidavit, setting for th 
- that when he moved upon the land in January, 1895, it was embraced 
in the homestead entry of one Cummings, who had abandoned it. 
Schmith has, since that date, made improvements on the land to the 


value of about fifteen hundred dollars. All the money he could earn | | 
| was needed for the support. of his family; but as soon ashe could 
= oy afford to do so—to a ‘on February 25, 1898-—he filed affidavit of — 
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contest against Cummings’ entry, as a result of which said entry was 
canceled on January 14, 1899. He asks to be permitted to make home- 
stead entry by virtue of his preference right. 2 | | 

Your office decision quotes the excepting clause of the axesutive 
order of February 22, 1897, which is as follows: | 


Excepting from the force and effect of this pr oclamation all lands which may 
have been, prior to the date hereof, embraced in any legal entry, or covered by. any 
lawful filing duly of record in the proper United States land office, or upon which 
any valid settlement has been made pursuant to.law, and thestatutory period within 
which to make entry or filing of record has not expired; . . . . Provided, . 
that this exception shall not continue to apply to any particular tract of land unless the” 
entryman, settler, or claimant continues to comply with the law under which the 
entry, filing, settlement, or location, was made. - | 


Commenting upon the above- quoted extr act from the pr oclamation 7 
your office decision says: | | 


Schmith’s settlement was not a “ valid seviatenl: 7 nina ‘pursuant to law,’ for 
the reason that at the time he settled the land was covered by Cummings’ home- 
stead entry, and was not, therefore, subject to such settlement. He mitiated contest 
against Cummings’ entry during the time when the order creating the reserve was 
suspended by act of June 4, 1897 (80 Stat., 34-36); but when, on January 14, 1899, 
the entry was finally. canceled ‘as a result of such contest, the order was again in — 
effect. As the proclamation contained no provisions excepting the rights of success-’ 
ful contestants from the force and effect of the reservation, it destroyed any pr ivilege 
which he might have had, had the reservation not been made. 


_In his appeal from said decision Schmith sets forth the undeniable 
equities in his behalf, and contends that, “by reason of his successful 
contest against the homestead entry of Cummings the said tract was _ 
segregated from the public domain, subject to. the application of 


Schmith within the. period prescribed by uae pa and regulations | 7 


governing contests.” | 

The Department concurs in the. ‘epnslasion of your office In this 
respect. ‘‘ Whatever preferred right a contestant may have on the 
cancellation of the entry under attack, is defeated by an intervening 
. proclamation by the president declaring the establishment of a forest. 
reservation that includes the land embraced within the contested 
entry” (Jefferson E. Davis, syllabus, 19 L. D., 489). _ 

Said decision of your office is therefore hereby affirmed. — 


LABATHE wv. ROBORDS. 


Motion for review of departmental decision of October 50,. 1899, 29 
Ly Diz 281, denied by Peony Hitchcock, May 9 9, 1900. _ 


Se: _ DECISIONS | RELATING ‘TO ee ee 
HOMESTEAD ENTRY_SEDTLEMENT-QUALIFICATIONS. | 
| Brows v. Caann. 


The sastacieeae Hequisite on ane part of: a. homentendee must evi a the. date of 


entry, and if atter settlement and prior to entry the settler for any reason 1 becomes . 


disqualified, the privilege eained by settlement is lost. 


a married Ww oman is not a anaes: homestead reppieant 


Seer hie Hitcheook to the i oe. of the Cua ae Land Office, 1 
WEN, B= 2a May 9, 1900. oP ge EW, C.) 


. With your office. letter: of Mar ch sth last was transmitted the show- | 
_ ing made by Laura Donnelly, ‘nee Cagle, in response to departmental 


decision of December 20, 1899 (29.. D., 381), in which you were 


directed to call upon Mrs. Doanelly to show cause why her homestead 
entry covering the NE of Sec. 22, T..23 N., R. 1 W. , Perry land | 
district, Oklahoma, should not. be eancelad. | | 

This tract. was fox merly embraced in the homestead entr y of Walter 
C. Roberts, made September 19, 1893, against which both Morris 
Brown and on Cagle ‘neintuted contests upon the ground of prior 
settlement. The several contests against the entry of Roberts were. 
consolidated and resulted in. a decision awar ‘ding: to Laura Cagle the 
right to make entry of the land. , | 

Brown subsequently petitioned for a ee alleging that Miss 
Cagle had failed to maintain residence upon the land, and by depart- 
mental decision of June 6, 1899 (28 L. D:, 480), a eee was ordered 
upon said charge. 

Upon consideration of the petition of Laura Donnelly, nee Cagle for 
a revocation of the order for said hearing it appeared that Miss Cagle, 
_who following the decision in her favor had made entry of the land, 
had prior to her entry married one John D. Donnelly, and in conse- 
quence the order for a hearing was revoked and you were directed to — 
call upon Mrs. Donnelly to show cause. Sway her homestead enti ae 
should not be canceled, gee 

Tn the case of Gourley v. Countryman (37 i D., 702) it was: held 
that the: rights gained by settlement are lost where the settler prior 


to entry acquires ownership of other land in such an aclouny: as to 
-. disqualify him as a claimant under the homestead law. | 


“No vested right is acquired by mere séttlement and occupancy of 
public. lands. If after the settlement and prior to entry the settler 
_ for any reason becomes disqualified the privilege gained by settlement 
is lost, for the qualifications Beciaatte. to make oy must exist at the 
| date of the entry. 


The marriage of Miss. Cagle to ‘Donnelly prior to her ane of ce bee 


- land 4 is admitted; therefore she was s not quence to male. entr y under - e 
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the homestead laws. (Case v. Kupferschmidt, 30L, D. so. ) Her site 

will therefore be canceled. 

Morris Brown was also a settler upon, this land and a oneeeniat of 

. the entry by Roberts. His claim has been since maintained, and. as 
shown by the record was subject only to the claim of Laura. Cagle.’ 
In view of her disqualification it-is directed that Brown be permitted 

to make entry of the land within a time to be fixed by your office. © 


ed 


ware STAR OLGA FIsHIne Saxon: 


Motion for. review of departmental’ decision of May 31, 1899, 28 - 
L. D. , 487, denied by Secretary Hitchcock, May 9, 1900. _ 


| APPLICATION—HOMESTEAD EN TRY QUALIFICATIONS RESIDENCE. 
‘CASE 2. ‘Kuprerscrimmnr. 


The qualifications requisite to make homestead entry must exist at the date of entry, 
and any rights acquired by the filing of an application are lost where the 
applicant subsequently and prior to entry becomes disqualified to enter. 7 

A married woman, in thé absence of legal cause for separation from her husband, is. 
not free to select or. maintain a separate residence; and is therefore disqualified 
to make homestead entry. on 3 


Secretary Hitchcock to the Dia 0 if 4 the General ia Office, 4 
(W.YV.D.) as May 9, 1900, - | (#, W. Gy 


John icapfeiechmidt has appealed ion your. sfise dacs of 
| September 1,.1898, holding. for cancellation his homestead entry, made 
_ April 26, 1898, soveriiis the NW of eer T. 188 N., R. 68 W., 

Fargo land. district, North Dakota. 

This tract was formerly embraced in the homestead entry of one’ 
Gotlob Ottinger, made February 4, 1896. 

On March 28, 1898, one George Bennett initiated. a contest against 
said entr y, on which hear’ ing was ordered for April 30, following. | 
~ On March 29, 1898, being the day following the filing of the contest 
by George Bennett, Ottinger’s relinquishment was filed in the local 
office, whereupon his homestead entry was canceled and Bennett was 
notified of his preferred right of entry by reason of his contest... 

During the period of. preferred right accorded Bennett under his 
contest, to wit, April 5, 1898, May E. Case tendered an application to 
make homestead entry of this land, which was rejected by the local 
office ‘‘ because the tract.applied for is reserved for thirty days from — 
March 29, 1898, for George Bennett,” and. she was advised of her - 

right of appeal from such rejection, and on May. 5, » following, her. . 
a “ppeal was filed in the local office. - : 
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| Pror to ne fine of said appeal, ‘to. wit, on April 26, 1898, John 
-Kupferschmidt tendered his homestead aepleatin to enter this land, 
accompanied by Bennett’s waiver of his preferred right, said waiver 


having been executed the day before. The local officers - accepted | 
—-‘ Kupfer schmidt’s application, the same being permitted to go of record, 


The appeal of Miss Case from the rejection of her application was _ 
considered by your office June 23, 1898, and it was held that the rejec- 
tion of her homestead application was improper, and the local officers 


-_-were directed to notify Kupferschmidt that he would be allowed thirty 
__ days within which to show cause why his entry should not be canceled. 


In response to said notice Kupfersehmidt, on July 16, 1898, filed his | 
affidavit, in which he alleged, in substance, that he made his entry in > 


as good faith, without any knowledge of a ‘prior right or claim to the 


land; that he was residing upon the land when he made his entry; that 
the improvements upon the land were worth $300; that Miss Case and 
her attorney both knew, when filing the appeal from the rejection of 
her application, that he, Kupferschmidt, had made entry of the land 
and was residing thereon, but that no notice was given him ‘of the 
filing of said appeal; and that Miss Case has never resided upon the 
_ land or made any improvements thereon. 
. Upon consideration of this showing your office decision of Septem- 
ber 1, 1898, held Kupferschmidt’s entry for cancellation, holding that 
_ Miss Case had a prior right to enter the land by reason of her applica- 
tion, tendered as before stated, and from that decision en schmidt 
has appealed to this Department. 
. Since the pendency of the case before the Department on appeal, 
there has been filed evidence of the marriage of Miss Case to one 
Eugene Warren, on November 12, 1898, and it is claimed on behalf of | 
Kupferschmidt that by reason of said marriage she is oe from 
making entry of this land under the homestead laws. : 
Under tbe rules’ established by this Department an appieaiten to 
enter tendered by a stranger to a contest during the period of preferred 
right accorded a successful contestant by the act of May 14, 1880 (21. 
Stat. 140), must be suspended to await the action of the contestant. 7 
Miss ‘Case? s application could not be allowed while Bennett hada pre- — 
ferred right of entry, nor could it be thereafter allowed unless at the 


time of its allowance she possessed the qualifications required by the — 


“homestead law. Therefore, even if the decision of your office recog- 
nizing and accor ding to Miss Case priority over. Kupferschmidt by 
teason of her prior application was correct upon the facts then pre- 
sented, she can not now be permitted to make homestead entry of the 


land, ecatise she has i in the meantime become disqualified from making nee 


entry through her marriage with Eugene Warren. The homestead 
law requires the. establishment and. maintenance of a home upon the _ 


7 land enter ed to the exclusion of one elsewhere, and therefore contem- as 
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plates that a homestead entry shall only be made by one who is free to’ 


choose his domicile or place of residénce. By her marriage Miss Case 


elected to make her husband’s domicile her domicile. Hethen became 
- the head of the family and entitled to choose the place of their joint 
_Yesidence. Since then she has not, in the absence of legal cause for 
separation, been free to select or maintain a separate home or place of 
residence (Jacobs on. Domicil, sections 209, 218-215, 404; Schouler on - 
Domestic Relations, 4th Ed., sections 37-89; 2 Bishop on Married 
‘Women, sections 157-159; Anderson ». Watts, 188 U. 8., 694, 706) 
and is ther efore not qualified to make entry under the homestead law. 
Her homestead application will stand rejected. - 


MraDERVILLE ‘Maine AND MILLING Co. v. RAUNHEIM ET AL. 


a "Motion for review of departmental decision of February 5, 1900, BQ 
iL. Dz, 465, denied by eres pubcneock; ey 9, 1900. 


CONTESI—PRACTICE—COSTS.. | 
‘Mexvenmane ay, Cac. 


Ina erated under section 2 of the act of May 14, 1880, the pontestant must pay the 
_costs of the contest, including the cost of ieelimeny taken my deposition on behalf 
of the contestee. _ | 7 


— Seer -ebury Eittcheock to ihe: ee of ie General Land Office, : 
en | 7 May 11, 1900. oe (C.J. GY 


Pursuant to departmental decision of F Febr uary 9, 1398, in the case 
-of Cagle v. Mendenhall (26 L. D., 177), and as the result of a contest 
on the ground of prior settlement, or E. Cagle made homestead 
entry, on April 14, 1898, for the N. W. 4 of Sec. 22, T. 23 N., R. 1 W., 
Perry land district, Oklahoma. | 

April 26, 1898, Watson. J. Mendenhall filed an application to contest 
said entry, ioe for a rehearing and alleging that said Cagle had 
entered the Cherokee Outlet, where the land in controversy is situated, 
during the prohibited period. Cagle ‘filed a motion to dismiss said 
contest on the ground that the question of ‘“soonerism” had already 
been adjudicated by the Department (20 L. D., 447, and 21 L. D., 90), 
which motion was denied by the local officers, and hearing was accord- 
ingly ordered for January 25,1899. 
- The Department, on the last mentioned date, in the case entitled 


4 Mendenhall :v. Cagle (28 L. D. » 50), denied a petition filed by Cagle, 


addressed to the supervisory power of the Secretary, asking the dis- _ 
| missal of Mendenhall’s contest, the case in the. meantime having been. 
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sehemned to Apr il 3, 1899. The Depar asa at the same eae dir re 
that the local officers be instructed to proceed with the hearing ordered 


by them, it being stated with. reference to the taxation noe costs incident oe 


~ to said hearing : 


This contest will ie cated as one under the second section of the act ne May 1 14, 
1880 (21 Stat., 140), and Mendenhall Ww ull be ae to pay the expenses ot the 
| trial, as is usual j in such cases. _ ea 


On the day set for the Paithoet 6 — ‘April 3, 1899, Cagle filed ao 


= motion to require Mendenhall to comply with rule 54: of practice and. 
. departmental decision of January 25, 1899, in the matter of costs. 
‘The said motion was to the effect that. Cagle then had certain. deposi- i. 


tions in the expr ess office at Perry, taken in accordance with the rules 


of practice, containing material evidence, still unpaid for, and pray red. 
that Mendenhall be required to make a cash deposit or otherwise secure. 


the payment of the costs of the hearing. This motion was sustained — 


by the local officers to the extent of requiring Mendenhall to pay all 
the costs of taking testimony in the local office, but’ was overruled by 
them so far as requiring him to pay the costs of taking the depositions. 

From this action Cagle appealed to your office, the case, by stipula- 
tion of the parties, being continued to May 15, 1899. | 7 

May 1, 1899, your office rendered decision holding that Mendenhall 
was required to pay the costs of taking all the testimony, including’ 
the depositions taken in behalf of Cagle; and June 16, 1899, denied.a 
motion for review. In the meantime the case was continued first. to 
June 15 and then to July 15, 1899. | 

June 21, 1899, Cagle filed a motion in which he stated that one , of 
the depositions in the express office at Perry had already been 
destroyed, and that he feared others would also be destroyed unless 
the charges thereon were paid. He therefore prayed that Mendenhall — 
be required ‘‘to at once make a cash deposit sufficient to pay for said 


Geposticas and all other. necessary expenses of defendant in this. . 


ete The local officers sustained this motion, and Mendenhall was _ 
‘ordered to make a sufficient Se to ey for the eae a ein 
mentioned within ten days.” : e 
It appears that Mendenhall failed to. aes a “deposit. as Ae was 
directed to do, It does not. appear what action, if any, was taken in 
the case on July 15, 1899, but on J ae 1, 1899, Mendenhall filed the 
following instr ument: 


: Comes now W. J.. Mendenhall, ‘the Content: in. .. the. sbove-ceutied cause, ene 


- refuses to comply with the order of the register and receiver requiring him to make. 7 


a deposit with the register and receiver of said land office to pay the cost of taking. 
depositions on behalf of the defendant for the reason that there i is no authority in 
~ law or in the rules of the Department for the register and. receiver or the receiver to 
demand « or collect fees for such: DUBEOR and the contestant her om serves notice to. 
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the receiver of said land. office not to pay any of the money heretofore deposited by — 
the contestant to pay the cost of taking any deposition or depositions in | behalf a the 
defendant.. | . 


_ Thereupon the Jocal officers Genes the contest, fy om onc action — 
_ Mendenhall, on August 14, 1899, appealed to. your: office, where, on 
- December 2, 1899, the action of said officers | was aflirmed. ae : 
hall has : appealed to the Department. : 
The second section of the act of May 14, 1880, Is as file wee 


In all cases where any person has contested, paid the land office fees, and procured = 
the cancellation of any preemption, homestead or timber-culture entry, he | 


a shall be allowed thirty days from date of notice to enter said land. 


Rule 54. of practice reads thus: 


- Parties contesting preemption, homestead, or timber-culture entries cand claiming 
preference rights of entry under the second section of the act of May J 14, 1880 (at 
Stat., 140), must pay the costs of contest. 

The fact that Mendenhall’s contest is under the second sestion of ses 
act of May 14, 1880, leaves no question as to his liability for the costs 
of contest, and the. fact that Cagle’s testimony was taken by depo- 
sition does not relieve Mendenhall of the liability, as that is mer ely 
one of the modes prescribed ‘by the rules of practice for securing. 
evidence. 

The decision of your mes: sustaining the action of the local ‘Office rs 
in pee Mendenhall’s contest, 1s hereby affirmed, and the case — 
closed. . 


TIMBER LAND APPLICATION-NOTICE—FINAL PROOF-PRACTICE. 


BARTLETT vw, SMITH. 


~ Under the provisions of rule 1 of the rules relating to final proofs, approved July 17, 
1889, a timber land applicant may, on account of accident or: iihaveidable delay. 
be allowed ten days after the date named in the published notice, for the sub- 
mission of final proof, within which to make such pr oof and payment.” 


Sse Hitchcock to the Ci iatone of the Genera Land Office, 
aan ane | May 19, 1900. ae ee . i LB.) 


January 4, 1899, Elijah Bartlett made timber land application for — 
the NW. 4 co ae 96, T. 21 N., RB. 8 E., Seattle, Washington, and 
igericed: that he would submit his’ final rest March 830, 1899. In - 
his published notice he misdescribed the name of one of his witnesses, 
and for that reason he readvertised his notice, fixing the date for 

submitting his proof on July 7, 1899. On said last named date he 


- appeared, and was allowed ten ey s within which to complete proof and 


payment. Hight days. later, to wit, July 15 (not 10), 1899, he made 
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payment and received final - anne cer tificate. He alaé submitted an — 
affidavit of non- -alienation, 3 in which he stated that he was disappointed 


in getting the necessary amount of money for payment of the land on 


the day fixed for final proof ‘‘notwithstanding that affiant had long 
prior thereto arranged to have the amount for that purpose, but was 
wholly unable to get it before this date.” In the meantime, on July 
10, after the day fixed in the notice for submitting final proof, ‘and before 
Bartlett had made payment for the land and so completed his proof, 
- Albert Smith presented his sworn statement, and applied for the same 
tract of land under the timber and stone act. His application was 
rejected, because of the pending claim of Bartlett, as above set out. — 


Smith appealed, and by your office decision of October 20, 1899, the — | 


action of the local officers was approved, and. Smith now has fur ther 
Be osecuted his appeal to this Department. 
Counsel for appellant complains, in: snbstahee, that it was: error to 


allow Bartlett ten days after the date fixed in the notice in which to 


submit final proof and make payment for the land; that if payment 
and proof are not made on the day named in the published notice, 
the land is subject to entry by a stranger to the record; that his 
client, Smith, having tendered an application properly verified after 
the day set for proof and payment by Bartlett, and before Bartlett 
had tendered such proof and payment, his application should have 
been accepted, and it was error to reject it and issue certificate to 
Bartlett upon payment ther eaiter-and within ten days after the day 
fixed in the notice. | 

To sustain his contention counsel for Smith cites and relies upon 
the cases of J. M. McDonald (20 L. D., 559); Caleb J. Shearer (21 Li. 
D., 492); and James N. True (26 L. D., 529). | 
| By circular of your office, appr oved by Secretary Noble, July 17, 
1889 (9 L. D., 123), rules were established for taking final proofs ‘‘in 
all cases iene the same were required hi the general land laws or 
regulations of the Department.” = | 

Rale J is as follows: 


1. Final proofs in all cases where the game are required by the general land laws — 
or regulations of the Department, must ‘be taken in accordance with the published ~ 


_ notice; provided, however, that such testimony may be taken within ten days fol- _ 
lowing the time advertised in cases where accident or unavoidable delays have pre- 


_ vented the applicant or his witnesses from making such proof o on. the day specified. | 


Section 7 of the act of March 2, 1889 (25 Statutes, 854). 


That final proof is required before patent shall issue upon a ibe: 3 
land entry does not admit of doubt. The statute itself provides that 
before the entry is allowed or patent issued, the applicant shall fur- 
nish to the register of the land office satisfactory proof of the publica- 
tion of his notice; the character of the land (chiefly valuable for 
timber, unocéupied, &c.); and that it contains no valuable. deposits of | 
oe ee minerals. (20 Stat., 89-90.) The rules above quoted, 
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therefore, have application to. timber land entries, in common with 
homestead, ete. | 

The cases relicd upon by counsel for Smith all have reference to. 
republication of notice, and in none of them is it held that an adverse 
right, asserted after publication and within the ten days thereafter 
allowed for proof and payment, will defeat the claim of the original 


applicant. Bartlett has shown that by ‘“‘ unavoidable delay” he was 


unable to make payment on the day fixed in his notice, and within ten ~ 
days thereafter he submitted proof and payment. He is dir ectly - 
‘within the regulations of July 17, 1889, above quoted. | 

The decision appealed from 1s affirmed, and the entry of Bartlett 
will stand intact. 


ACT OF JUNE 4, 1897—APPLICATION TO SELECT—FOREST RESERVE. 
EDGAR A. COFFIN. 


~ An application to select lands under the act of June 4, 1897, must be rejected where 
‘the lands offered as a basis for such selection are in any manner encumbered, so 

that the United States can not, by the acceptance of a relinquishment of the lands 
offered, be reinvested with all the right: and title with w hich it had previously. 7 
parted, , 


| Ce Hitchcock to a Comanisstoner of the Gaara Lid. Osfice, 
OW We Di). | May 19, 1900. (EL B., Jr.) 


| Your office decision of April 10, 1900, rejects ‘iv: sopleston of 
Edgar A. Coffin made October 21, 1899, to select, under the act of June 
4, 1897 (80 Stat.,.11, 36), lot 3. section 1, lot. 3 section 2, NE4 of the 
SE¢ section 12 and SE of the NE} section 18, T. 61 N., R. 23 W., 
Duluth, Minnesota, land district, in lieu of the SWé of section 24, T. 
20 N., R. 7 E., G. and S. R. M., Arizona, on the ground that the land 
offered as a basis for such selection is subject.to the grant, made by. 
one James W. Thurber remote grantor of the applicant, of a right of 
way across and upon the same, which right is an encumbrance thereon, 

and therefore renders the land unacceptable as such basis under the 
said act. Coffin has appealed from said decision, contending that your 
office erred in rejecting the said application on the ground stated. 

The land offered as a basis for the lieu selection is surrounded by 
the San Francisco Mountains Forest Reserves and was patented to 
said Thurber June 7, 1892. By deed dated July 7, ad said Thurber 
and his wife erated , A | | 

A permanent right to appurtenant easement and right of way for any and all uses 
and purposes in timber and lumber operations including logging roads and railroads 
over, across and upon any and all of the following lands, to wit: The south-west quar- 
ter of section twenty-four, in township twenty, north range seven east of Gila and 


Salt River Meridian, in Coconino County, Arizona Territory. To have and to hold 
_ the same and use the above described easement and right of way together with all | 
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and singular the rights and. soperananes thereto: ana in any ¥ wise se belonging anto the 
said Arizona Lumber and. Timber Company, its successors and assigns forever. | 
‘It does not appear that the easement and. right, of way granted i ID 
said deed. has ever been released or. otherwise extinguished. 
In the ease of F. A. Hyde ed ad. (28 L. D., 284). construing the pro- ; 
vision of the act of June 4, 1897, supra, providing for an exchange | 
of lands, and under which Coffin S “appneston: is made, it. was held 
 that— _ be a 7 


Before a, sdiéstion inde said. act. can be Sopreved, the Uae: States must be - reln- - 


vested with all the right and title to the ‘tract. pe ae with nai it had pree 


viously parted. 


And in official Codie: of May 9, 1899 (08 L.. D.,; 521, 598), ana 
December 18, 1899 (29 L. D., 391, 394), after ee ‘thie above | 
holding in the case. of Hyde et ae itd is said that where, as is the case 
here, the legal title to the land afered as a basis for the selection nes 

: passed out of the United States— — | | | | 
there must also be filed with the. eieaneneent a duly cer tified abstract of title - 
showing that at the time the relinquishment was filed for record the legal title was in 


the party making the relinquishment and that the land was free from mean for 
taxes and from other incumbrance. 7 


The easement and right of way ea ded by the said deed is, until 
duly released or. otherwise extinguished, a permanent charge upon the ' 
land in the nature of a freehold estate which passes with the fee to the 
_ land itself. No such easement and right of way was chargeable upon 
- the land under the patent to Thurber. The United States would not 
receive back again: upon acceptance of the deed from Coffin all the 
right and title to the land, with which it had previously parted. That 
such an easement and right of way is an incumbrance upon the land 
see McGowen v.. Myers (60 Iowa, 256) and other cases cited in note on 
page 8389, Vol. 19 Am. and Eng. Encye. of Law. 

The eccien of your office rejecting Coffin’ s application is correct, | 
and. 1 is affir med accor dingly. : 


RAILROAD SELECTION—ACT OF SULY A, 1898. 


‘“Norrsery Pactric Ry. Co. 2. KorsMOE. 


AN attempted malacdien: subsequent to January 1, 1898, does not present a claim for 
- adjustment under the act of July 1, 1898, for the reason that. by the terms of said 
act the claims of the company are limited, to those which are claimed to: have 
attached by definite location or selection ‘pr lor to J anuary 1, 1898. 


| Acting J Seoretary Ry yan to the Commissionet 0 of the General Land Office, | 
(W. ¥. D.): May 22, 1900. €. WiC). 


| With. your office letter of Apvil 7, Jast, was pamheitted: an applica- 
tion, ao on pone ot the Nor thern Pacific Railway Company, invok- . 
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. ing the exercise of the supervisory authority of this Department and 
~ . asking for the issue of a writ of certiorari, under rules 83 and 84 of _ 


practice, directing your office to forward the papers in the case of the. — 
: Northern Pacific Railway Company v. Gustav G. Korsmoe, involving 
‘the SE. $ of Sec. 33, T. 185 N., R. 43 W., St. Cloud land district, : 
| Minresots, for aoasideiaiien ond adjudication. | : | 
This same tract was involved in the case of. Gustav G. ceseioae v. 
Per Nilson, which. was considered 1 in departmental decision of Novem- 
_ ber 19, 1898 (not reported), in which Korsmioe was awarded the right 
to make entry of the land. From the recitation made in said case it 
appears that this tract is within the indemnity limits of the gr ant 
made by the act of July 2, 1864: (13 Stat. 365), to aid in the construc- 


tion of the Northern Pacific railroad, and was included in the list of | : 7 


- selections tendered on July 8, 1885, aad ‘rejected, for conflict with a 
listing made of the same lands. on aecount of the grant for the St. Paul, 


Minneapolis and Manitoba Railway: Company. From said rejection a - 
the. Northern Pacific Railroad Company duly appealed. Said appeal © 


- Was pending, undisposed of, on February 18, 1895, when Korsmoe . 
téndered his homestead application for this rere alleging settlement 
in 1880. April 11, 1895, Per Nilson also tendered his homestead 
application for this land. 7 
The respective claims of Korsmoe and Nilson and ve Wertitern 
Pacific Railroad Company to this land were considered in yout office 


decision of October 14, 1896, in which ‘the action of the local oflicers _ 


in rejecting the attempted selection made by the Northern Pacific 
Railroad Company was affirmed and from such action said company 
failed to. appeal. As between Korsmoe and Nilson the right of entry © 
was awarded in your office decision to Nilson, and it was upon the. 
appeal by Korsmoe that the departmental Hecicion of November 19, — 


_ 1898, before referred to, was rendered, in which your office decision: i. 
of October 14,1896, as between kenee and Nilson, was reversed — 


and Korsmoe was awarded the right to-make entry of the land. In. 
— said departmental . decision of November 19, 1898, any claim of the - 
company to this land by reason of the selection rade thereof was not 
considered, for the reason that the company had abandoned its claim 
under its attempted selection of this land by failure to appeal from 
your office decision affir me the action of the local office i in. ‘ejecting 
_ the same. : i 
It now appears that on ce une 6, 1899, Kencos awe homestead : 


entry of this land and, after due notice by. publication, made. final © 


_ proof and final cer tificate issued thereon August 3, 1899. 
_ On June 7, 1899, the Northern Pacific Railway. Company again 
applied to select this land, which application was rejected by the local 


— officers for conflict with the homestead entry made the day. previous - 


by Korsmoe. From said rejection the company pepe 
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By your office acistow: oe J anuary 19, last; the econ of said 
proffered selection by the fenvay company was affirmed, and therein — 
it was held that the company’s claim to this tract had been adjudicated 
‘and Korsmoe’ s entry was approved for patenting. From said decision 
the Northern Pacific: Railway Company attempted to appeal, urging 
that the conflicting claims between the railway company and Korsmoe 
should have been disposed of under the provisions of the act of J uly 
‘1, 1898 (80 Stat., 597, 620)... | 
~. March 21, last, your offioe' returned the appeal, “holding that, under 
the circumstances of this case, there was no right in the company to. 
make reselection of the land nor'was there further right of appeal 


from your said office decision of January 12, last.” Thereupon the — ‘ 


company filed the application under: cénsidaration asking for a writ of | 
certiorari dir ecting your office to forward the papers in this case. . 


In the arg ument filed in support of said application it is stated that— | 


In the pr esent case the previous. conflict. between Korsmoe and the company was 


7 aot carried to final decision by the Secretary, but the decision of the Commissionér 


adverse to the company had become final by failure of. the company to appeal. It ~ 


“was questionable whether such a state of facts: would entitle. the case to be. adjudi- 


cated under act of 1898, and. on June 7, 1899, the company attempted to reselect the. | 


land thus bringing to the department an existing live conflict between the company - 
~ and Korsmoe, which would. Ww ithout question bring their conten, claims wie : 
the - pre ovisions of said law. 7 


‘Tt would seem to be clear that thers was “hot on January 1, 1898, 


7 as any claim being asserted to this land by the Northern Pacific Railr oad 


Company by reason of any selection made of this land. The attempted 
selection of July 8, 1885, had ‘been rejected by the local officers and 
by your office upon appeal, and by its failure to appeal from. your 


office. decision all claim under said attempted selection was abandoned 


long before J anuary 1, 1898. The attempted selection of June 7, 1899, 
does not present a aa for adjustment under the act of July 1, 1998, | 
supra, tor the reason that by the terms of said-act the claims of the ? 
company are limited to those which are claimed to have attached by 


definite location or selection prior to January 1, 1898. The act pro- 
vided: 


That where, prior to January first, eighteen hundred and. ninety-eight, the whole 
or any part of an odd-numbered ‘section, in either the granted or the indemnity 
limits of the land grant to the Northern Pacific Railroad Company, to which the 
right of the grantee or its lawful successor is claimed to have attached by definite 

location or selection, has been purchased.directly from the United States or settled. - 
upon or claimed in good faith by any qualified settler under color of title or claim of 

_right under any law of the United States or any ruling of the Interior Department, 
and where purchaser, settler, or claimant refuses to transfer his entry as hereinafter. 
provided, the railroad grantee. or its successor in interest, upon a proper relinguish- 


te ment ther eof, shall be entitled to select i in lieu of. the land relinquished. 


_ The individual claims, as against the raibr oad. grant, subject to : 
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adinatment under. this act, are limited to. those originating prior to 


January 1,-1898, and the conflicting claim of the railroad is necessarily _ 


limited to one claimed to have attached by definite location or selection: 
prior to that time, else there would have been no possible obstacle to: 


| the individual. ane and therefore no conflicting claims to adjust. 


- Tf the matter were regular ly before this Department upon appeal, 
the decision of your office rejecting the proffered selection of June 7; 
1899, without regard to the act of. July 1,1898, would be affirmed, and 
without further consideration of the application. for certiorari the 
same. is 8 denied. , | : 


= WAGON ROAD GRANT-ACT: oF JULY 2, 1864—RAILROAD LANDS. a 
‘Kine Vv. Eastern: Onncon Lanp Co. 


| As to lands sathin the limits of that s ottion, oe the Northern Pacific pea made by | 
the act of July 2, 1864, and forfeited by: the act. of September 29, 1890, and also 
within the limits of the wagon road grant of. Febr uary 25, 1867, no right existed . 
under the earlier grant, at the date when the later became effective, that served 
to defeat the operation thereof. | 
‘King v. Eastern Oregon Land Co.,.23 L. D., 579, modified. 


Acting Seeretary Ryan to the Commissioner of the Gener 5 Land Office, 
(WAY. DD) a May 22, 1900. 3 oy FW.) 


The land eecwet in this controversy is the SE. 4 tof Sec.. 27, To are: 


~$., R. 16 E., The Dalles land district, Oregon, and is Satin the limits 
oe that portion of the grant made by. the act of July 2, 1864 (13 Stat., 

365), to aid in the construction of the Northern Pacific railr oad, whioh: 
was forfeited and restored to the public domain by the act of Septant- : 
ber 29, 1890 (26 Stat., 496); it is also within the limits of the grant — 


made by the act of February 25, 1867 (14 Stat. , 409), to aid in the con-_ 7 


_ struction of The Dalles military wagon road. — 

It was held by this Department that because of the fact that the 
grant to aid in the construction of the Northern Pacific railroad was 
- prior in point of time it defeated the grant to aid in the construction | 
of The Dalles wagon road to the extent of the overlap, and following 


' the passage of the. forfeiture act of September 29, 1890, supra, the ae | 


unpatented lands within’ said conflicting limits were ordered restored 
as a part of the forfeited lands. Upon said restoration Rufus‘H. — 
King made homestead entry of this land on October 1, 1893, and . 


offer ed final proof under said entry, at which time the Eastern Oregon. 


Land Company filed a protest against the acceptance of said proof: 


claiming a prior right to purchase the lands under the provisions of . 


section 5 of the act of March 3, 1887 (24 Stat., 556), havi ing" pu chased 
the lands from The Dalles Military Road Company. 
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In consider ston of the eo pecuus seis t: thie land it was held in 


a, departmental decision of December 26, 1896 (23 L. D.,; 579), that the 
provisions of the act of March 3, 1887, applied only te lands granted “ 


for railroad purposes and could not be invoked for the Brotecucn of | 
purchaser under.a wagon road grant. | | 


The Eastern Oregon Land Company oe filed ¢ a aon for review - 
— of said decision, which was suspended because of the pendency in the 


- court of a suit brought to determine the rights of the wagon road 
company within said conflict, which case was recently decided by the 
supreme court. See Wailcom v. Eastern Oregon Land Company (176 
—U.S., 51). In said case it was adjudged that the act of July 2, 1864, - 


. supra, making the grant to aid‘in the construction of the. Northern 


Pacific railroad, only granted lands that were not reserved, sold, 
‘granted, or other wise appropriated, and free from preemption or other 
~ elaim or rights, at the time the line of that road was: definitely fixed, — 


and a plat thereof filed in the office of the Commissioner of the Gen- 


eral Land Office; that Congress had power to dispose of or appropri- 
ate, in its diseretioni any lands within the exterior lines of general 
voute of that road by statute passed for the. benefit of another com-. 
pany before the Northern Pacific Railroad Company filed a map of | 
definite location, and that. such. lands, if not otherwise identified, at 
_ the date of the passage of a later act, than by a plat or map of general 
route were not excluded-from the operation of such an act as lands 
previously “‘reserved, sold, ia or otherwise appropriated” by 
the act of 1864. | 
Under this decision it is unnecessary to consider the question as 5 to 

the respective rights of the several claimants to this land under the 
homestead law, and the application to purchase under the act of 1887, 
for the reason "that it must be held that the tract in question, being 
otherwise free at the date of the attachment of rights undér the grant 


- to aid in the construction of the wagon road, passed under said grant’ 


and is not subject to other disposition by this Department. It follows 
that the entry by King was erroneously allowed and the same must be 


canceled. The claim of the Eastern Oregon Land Company will be. 
._. duly protected through the patenting « of the land under the . Wagon road | 


grant, and its application to purchase will stand rej jected. ee 
. “The previous decision of this Department i in this case, in so far as it 
held this land to be ee fr om | the Seon road. gt ant, is recalled 
and vacated. = | 
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HOMESTEAD ENTRY—LEAVE OF ABSENCE—RESIDENCE. 
KarHarine O. ELDER. 


Where a homesteader is granted a leave of absence, the time of his absence shall not 
be deducted from the period of residence required by law, but he must show. - 
full five years’ residence ae of the time of actual posenes under his leave. 


Aatee, Secretary Ryan to the Cae of the General Land 
(W..V.D.) =. Office, May 22,1900. (J. L. McC.) 


Katharine . Elder, on January 31, 1894, made homestead entry 
for the N. E. $ of Sec. 25, T. 10 N., R. 3 |E., Santa Fe land district, 
New Mexico. - 

On June 8, 1899; she made final proof, cage that in February, 
1895, she built a, hotice: sixteen by forty-feet, on said land, in which 
_ she soon afterward established residence; that she subsequently made - 

‘other improvements, the whole. valued at, five hundred dollars; and 
that she has been actually present upon said land during substantially 
the entire period covered by her entry, excepting two leaves of | 
absence, each of one year, granted her on account of ill-health. 

Her entry papers were transmitted by the local officers to your 
office, which, on October 28, 1899, melecteds aa final mpreers as insuffi-— 
cient, saying: : - 

It will be observed that the period of residence from date of entry to date of proof 
aggregates five years, five months, and eight days, from which must be deducted 
the two years of absence granted, leaving three years, five months and eight days, 
- which is short one year, six months, and twenty-three days from the period required _ 


under the homestead law. Her entry will therefore remain suspended until she can 
show within the statutory period, ‘in the form of an-affidavit, duly corroborated, 


without further advertisement, additional residence and cultivation’ for a period of 


one year, six months, and twenty-three days. 


| Miss Elder has appealed, contending i in substance that she ought to | 

be consideréd as having complied with the law at the end of five years — 
from the date of her entry, notwithstanding her two years’ absence; 
in other words, that three years’ actual presence on the land, together 
with two years’ constructive residence while actually absent on leave, 
_ constituted a substantial compliance with the law, which requires five 
- years’ residence of a homestead settler prior to the issue of final 
_ certificate. | 

The law bearing upon the question here presented is found in section 
3 of the act of March 2, 1889 (25 Stat. ; 854), which provides that when 
it shall be made to appear to the register and receiver of any land : 
- district that any settler— 
is unable, by reason of a total or Satie nag or failure of crops, sickness, or 


_ other unavoidable casualty, to receive a support for himself, herself, or those depend- 
— entupon him or her, upon the lands settled upon, then such register and receiver may . 
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arnt is such: seller a: scare of absence from the claim upon hic he or she fe filed 
- fora period not exceeding one-year at any one time; and such settler: so granted 
leave of absence shall forfeit no rights by reason of such absence: Provided, that the - 
>. time of such actual absence shall hot be deducted from the actual residence required 
oO by law. | | _ : | 
The question herein: mised dees none appear to have'e ever been settled 
i the Department. The circular of your office, dated March 8, 1889 
(8 L. D., 314), instructing registers and receivers how to proceed mde 
said act, contains -no reference to the proviso. The .departmental 
ee on in the case of Charles H. Whitaker (14 L. D., 207), holds that - 


a settler who has received. leave of absence is not entitled to an exten- a 


sion of time within which to make final. proot and payment:upon his 7 
pre-emption claim; but it sheds no light upon the question of the. time 

_ within which a settler having leave of absence may prove up on his | 
E homestead entry. 

In the case of Quein. v. Lewis (20 iv D. 319), the Department quotes 
me proviso to show that a séttler’s absence under leave of absence | 
_ “serves to protect: the settler while 1 in effect ;”. * and adds, relative. a ak 
the settler’s duties (page 322): See _ 

“Actual residence tipon and diagsicn of the land, the making of it ais hone in 
reality, and not merely in pretense, constitute the small sum named in his bond; 


and that much he must render in all cases, though the time therefor may be extended 
; under the leave of absence act. : | | a 


In the above paragraph, : the time therefor” ” can arofee t6 nothing 


22 , except the time of ‘‘actual residence upon and cultivation of the land;” 


_ which, it seems to be assumed, will be extended (instead of remaining 
- the same as it otherwise would be »— to wit, five ee In case of leave 
. of absence. | 
_ Jn the case of May Lockhart (2 L. D., 706, 708), the Department 
said, with refer ence to the act of March 2, “1889: [ss | 


While the provisions of said section 3 will never be per waite to be aupenea for 
the purpose of defeating the pr imary obj ect of the settlement laws, and enable a settler 


to acquire title by residence and cultivation without. residing’ upon and cultivating - 


‘the land, yet I am of the opinion. that whenever the conditions named in said section 
are made to appear to the Register and Receiver, the claimant’ should not be denied 
a leave of absence simply because no period of persorial presence upon the land had 
intervened between the expiration of a former leave and the application for a second 
or subsequent leave. 3 7 


While the. neeres is noe sistiactly, devine of ne ree here. j in) 


issue, it is indicative of: the principle that should apply. If the local 
: officers, by gr anting leave of absence, could “ enable a settler to acquire 
“title by. residence and cultivation without residing upon and cultivating | 


the land” for five years, as required by law, the means is thus placed 7 


In their hands to nullify the act of Congress to that extent. ‘‘ Where 
a leave of absence is granted a homesteader under the act of March 25° 
= CD a char ge of abandonment will not lie until the eee ation of six 3 
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months ‘after the time for ich the leave of absence - was s granted” oe 


-(Hiltner v. Wortler, 18 L. D., 331); hence in the case at bar the. 
action of the local officers to all intents and purposes afforded the ony - 
man an opportunity to obtain the ‘land after two and a half years” 
actual residence (if her contention be corr ect), while the. law prescribes 
five years’ actual residence. | 
Possibly some light may be thrown upon the meaning of ies proviso _ 
by observing what conclusion is reached in a case where the law reads 
just the contrary to that now under discussion. Section 20D of as | 
Revised Statutes says: | | oA | 


The time which the homestead. settler has served in dhe: army, navy, or marine 
corps shall be deducted from the time heretofore required to perfect title, or if dis- 


charged on account of wounds or disability incurred in the line of duty,: then the Ms 


term of enlistment shall be deducted fron the time required to: perfect.title. 


"There can be no possible question. as to the meaning of this act: for - 


paste. that if a homestead entryman had served two years in the — 
army or navy, he would be required to live upon his homestead only 
three years more before he would be entitled to receive patent. .But . 
when the law provides that, in case a person is granted leave of 


_ \ absence, the time of absence shall not be deducted; it is- clear that it 


means directly the contrary to what it does when it provides that, in 


the case of a soldier or sailor, his period of service shall be deducted. 
The Department is of the opinion that the law is correctly construed > 


by your office decision appealed from; and the same Is accordingly . 
ney affirmed. | 


 — 


FOREST RESERVES—SEC. 24, ACT OF MARCH 3, 1891_—RULES ay D REGU- - 
LATIONS. . — 


Crrcurar. 


Duparrmant OF. THE INTERIOR, 
| | GeneraL Lanp OFrice, — 
| — Washington, D. C., Aprit 4, 1900. — 
ae Under the sitio ity vested in the Secretary a the Interior by 
 the-act of Congress, approved June 4, 1897, entitled ‘“‘An act making 
- appropriations for sundry civil expenses of the government for the 
fiscal year ending June thirtieth, eighteen hundred and ninety-eight, 
_ and for other purposes,” to make such rules and regulation and estab- 
lish such service as will insure the objects for which forest reserva- 
tions are created under section 24 of the act of March 3, 1891 (26. 
~Stat., 1095), the following rules. and pee one are hereby. Se 

scribed and pr eralgeteds 
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: OBJECT OF pee RESERVATION. 


| 9, Public forest reser vations are , established to protect and i improve — 
‘the forests for the purpose of securing a permanent supply of timber 
for the people and insur ing. conditions aeons to continuous water 
flow. - Sa | | 
. ee It is the rere to eae from these eer as ft as 

possible, lands that are more valuable for the mineral therein, or for. 

agriculture, than for forest. purposes; and where such lands’ are _ 
embraced within the boundaries of a reservation, they may be restored , 
to settlement, eauen, and entr y: | 


bananas FOR VIOLATION OF. LAW AND REGULATIONS. ae 


ae. ‘The law under which ies regulations are made provides, that 
any violation of the provisions thereof, or of any rules and regulations 
thereunder, shall be punished as is pr évided for in the act of June 4, 
1888 (25 Stat.. 166), amending section 5888 of the Revised Statutes, | 
which reads as follows: | ee 
"That section fifty-three hundred and Sie eight ‘of the Revised Biiinics of the 
United States be amended so as to read as follows: ‘ Every person who unlawfully 
cuts, or aids or is employed in unlawfully cutting, or wantonly destroys or procures 
to be wantonly: destroyed, any timber standing upon the land of the United States 
which, in pursuance of law, may be reserv ed or purchased for military or other pur- 
poses, or upon. any Indian reservation, or lands belonging to or oceupied.by any 
tribe of Indians under authority of the Uniited States, shall pay a fine of not more. 
than five hundred dollars or be imprisoned. not more - than twelve moots or both, 
-in the discretion of the court.’? — 7 e 4 

This provision is additional. to he Senalbes now peuncine in _ respect: 
to punishment for depredations on the public timber. The govern- . 
ment: has, also, all the common-law ‘civil remedies, whether for the 
prevention or redy ess of injuries, which individuals possess. | 
5, The act of February 24, 1897 (29 Stat., 594), entitled see act: to 
prevent forest fires on the public domain,” pr ovides— 


That any person who shall WwW illfally or maliciously set on fire, or cause to be set 


on fire, any timber, underbrush, or grass upon the public domain, or shall carelessly 


or negligently leave or suffer fire to burn unattended near any timber or other 
inflammable material, shall be deemed guilty of a misdemeanor, and, upon éonviction 
thereof in any district court of the United States having jurisdiction of the same, 
shall be fined in a sum not.more. than five thousand dollars or be imprisoned for a, 
term of not more than two years, or both. | 
Suc. 2.. That any person who shall build a camp fire, or siee fir e; in or near any " 
forest, timber, or other inflammable material upon the public domain, shall, before — 
breaking camp or leaving said fire, totally extinguish the same, <Any person failing 
todo so shall be seeraad guilty of a misdemeanor; and, ‘upon conviction ther eof in 


i any district court of the United States having jur isdiction of the same, shall be fined 


in a sum not more than one thousand doHars, or be imprisoned. for a term of not 
_ more than one year, or both. 
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Sec. 3. That in all cases arising under this act the fines collected shall be paid into. 
the public- school fund of the county} in which the es where the offense was com- 
mitted are situate. 


Lar ve areas of the public Pe adty are. annually destroyed by fir é,, 
originating in many instances through the carelessness of prospectors, 
campers, hunters, sheep herders, and others, while in some cases the 
fires ‘are started with malicious intent. So prea is the importance of 
_ protecting forests from fire, that this Department will make special 

effort for the enforcement of the law against all persons guilty of. 
' starting or causing the spread of forest fires in -the reservations in 
violation of the above provisions. 

“6. The law of June 4, 1897, for forest reserve regulations also pro- 
‘ vides that—_ 


The ‘ aieaiceon, both avi and criminal, over persons within such re nee 
shall not be affected or changed by reason of the .existence of such reservations, © 
except so far as the. punishment of-offenses against the United States therein: is con- 
cerned; the intent and meaning of this provision being that the State wherein any 
— guch reservation is situated shall. not, by reason of the establishment thereof, lose its 

- jurisdiction, nor the inhabitants thereof their rights and pe enens as citizens, or be | 
absolved from their duties as citizens of the State. 


PUBLIC AND PRIVATE SEE. 


7. It is fur ther provided that— 


| Nothing herein shall be construed as prohibiting the egress or ingr ess of actual 
settlers residing within the boundaries of such reservations, or from crossing the _ 
game to and from their property or homes; and such wagon roads and other improve- _ 

ments may be constructed thereon as may be necessary to reach their homes and to 
utilize their property under such rules and regulations as may be prescribed by the: 
Secretary of the Interior. Nor shall anything herein prohibit any person-from enter- 
_ ing upon such forest reservations for all proper and lawful purposes, including that 
of prospecting , locating, and developing the mineral resources thereof: Provided, - 
| That such persons COmply with phe rules and regulations covering such forest reser- 
 yations.. 7 ee a 

The settlers residing within fhe exterior boundaries of such forest reservations, or 
in the vicinity thereof, may maintain schools and churches within such reservation,, 
and for that purpose may occupy any part of the said forest reservation,. not. exceed- 
_ ing two acres for each schoolhouse and one.acre for a church. 

All waters on such reservations may be used for domestic, mining, milling, or. 
irrigation purposes, under the laws of the State wherein such forest reservations are 
situated, or under the laws of thé United ‘States a the rules and regulations 
established thereunder. | 


8. The public in entering, crossing, and occupying the reserves, for 
the purposes enumerated in the law, are subject to a strict compliance 
with the rules and reeulations governing the reserves. _ 

9. Private wagon roads and county roads may be constr ucted over 
~ the public lands in the reserves wherever they may be found necessar ng 
or useful, but no rights shall be acquired in said roads running over _ 
the Bui lands as seen the United States. Before public timber, - 


- 
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7 sine: or other: material ean: be faker for the construction oe such 
roads, permission must first be obtained from the Secretary of the — 


- . Interior. The application for such privilege should describe the 
location and direction of the road, its length and width, the probable ~ 


quantity of mater ‘ial ae ed, the location or “such material, and ‘its | 
estimated value. Pe 
10.. The permission to occupy ae lends in the reserves for sohOoL! 
houses and churches, as provided for in the law, is merely a pr ivilege, 7 
-— -andis subject to any fature ppoaaon that nay be made of such tr acts 
by the United States. | | 7 
41. The right of way in and acr O88 ae est reser Pratious for irrigating | 
canals, ditches, flumes-and pipes, reservoirs, electric power purposes, 
and for pipe ies. will be subject to existing laws and regulations; and. 


7 ; the applicant or ono for ‘such night will be required, uf deemed fa 


_ advisable by the Commissioner of the General Land Office, to give bond 
in a satisfactory surety company to the government of the United — 


States, to be appr ‘oved by him, such bond stipulating that the makers 
thereof will pay to the United States: for any and all damage. tothe © 
public lands, timber, natural. curiosities, or other public property on 


such reservation or upon the lands of the United States, by reason of — 


such use and occupation of the reserve, Fogel of the cause or 


circumstances under which such damage may occur. 


12. Under the term. ‘to regulate their occupancy and use,” ts 7 


: ‘Secretary of the Interior is authorized . to grant such licenses and 


| privileges, from time to. time, as may seem to him proper and not. | 


~ inconsistent with the objects of the ‘reservations nor oneal 
with me public. inter ests. a Ea? | 


= PASTURING | OF LIVE STOCK. 


“43. ‘The peeing of sheep and goats on the ‘public Gade in the | 


for est reservations is prohibited: Provided, That in the States of | 


_» Oregon and Washington, where the continuous moisture and abundant 


rainfall of the Cascade and Pacific coast ranges make rapid renewal of . _ 

_. herbage and undergrowth. possible, the Commissioner of the General 
‘Land Office may, with the approval of the Seer etary of the Interior, ae 
allow the limited grazing of sheep. within the reserves, or parts of — 


_- Teserves, within said States: And also provided, That when it. shall / 
appear that the limited pastur age of sheep and gouts in a reserve, or 
part ofa reserve, in any State or Territory. will not. work an injury to 


the reserve, that the protection | and improvement of the forests for 
the purpose of insuring.a permanent supply of timber and the condi- 


- tions favorable to a continuous water flow and the water supply of 
the people will not be adversely affected by the presence of sheep and 


ats goats within the reserve, the Commissioner of the General Land Office 


may, with the appr seal of the Secretary of the Interior, also allow | 
| me limited aaa of eee and. necee within such, reserve. _-Permis- ~~ 
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— sion to graze sheep aa goats within the: reserves will be refused in all 
cases where such grazing is detrimental to the. reserves or to the inter- 
ests dependent thereon, and upon the Bull Run Forest’ Reserve in 
Oregon, and upon and in the vicinity of Crater Lake and Mount. Hood, 
or other well-known places of public resort or reservoir supply. The | 
_ pasturing of live stock, other than sheep and goats, will not be pr ohib- 
ted in the forest reserve so long: as-it appears that injury is not being ~ 
done the forest growth and water supply, and the rights of others are 
not thereby jeopardized. Owners of all live stock will be required to. 
make application to the Commissioner of the Gener al Land Office for ~ 
permits to graze their animals within the reserves.’ Permits will only 
be granted on the express condition and agreement on the part of the 
applicants that they will hereafter pay such reasonable price per head. 
‘of sheep, goats, cattle, and horses to be grazed within the reserves.as. 
the Secretary of the Interior may hereafter require; and upon failure’ 
to pay such price upon demand, the permits granted. them will be 


revoked . and the animals: removed from the reserve. Permits will © 


also be revoked for a violation of any of the terms thereof or of the - 
terms of the eppieauons on which based | | 


RELINQUISHMENT om CLAIMS. 


| es The law pr des that where a tract within a forest reser a 
_is covered by an unperfected bona fide claim, or by a patent, the settler — 


or owner may, if he so desires, relinquish the tract to the United States —_ 


and select in lieu thereof a tr act of vacant public. land outside of the 


_-.. Yeservation, open to settlement, not exceeding in ar ea the tract relin- — | 


quished. No charge is to be made for placing the new entry of record. © 
This is in consideration of previous fees and commissions paid. Where 
the entry is in lieu of an unperfected one, the necessary fees in the 
making of final proof and issuance of certificate will be required, | 
Where the entry is based on an unsurveyed claim, as provided for in 
paragraph 17 hereof, all fees and commissions attending entry, must 
‘be paid, none having pega paid previously. 

- 15. Where an application is made for change of aay under the 
above provision, it must be filed in-the land office for the district in 
. which the lieu selection lies. The application must describe the tract 


selected and the tract covered by the unperfected entry, and must be . 


accompanied by a formal relinquishment to’ the United States of all - 
‘right, title, and interest in and to the tract embraced in said entry. 
-.There must also be filed with the application an affidavit, corroborated 


by at least two witnesses cognizant of the facts, showing the periods — - 
and length of claimant’s residence on his relinquished claim, as cr edit 


for the. time spent thereon will be allowed under the new entry in | 
computing the period of residence required by law. Residence and 
impr pucuienl: are requisite on the new entr > me same as.on the old, 
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| Sah age only, in respect to neerionne: toa deduetion of the per iod cov. 
ered by the relinquished entry. 
16. Where final certificate or patent has coud it vill 3 necessary . 
for the entr yman or owner thereunder to execute a quit-claim deed to. 
— the United. States, have the same recorded on the county records, and 
furnish an abstr et of title, duly authenticated, showing chain of title 
from the government back again to the United States. The abstract. 
of title should accompany the application for change of entry, which | 
~ must be filed as requir ed by par agraph 15, without une atidavit therein 
~ called for.. | 
17. In case a , settler on an amend ae within a fo est reserva- 
tion desires to make a change of settlement to land outside of the res- 
ervation and receive credit for previous: residence, he should file his 
_ application as provided for in paragraph 15, including the affidavit as 
to residence therein required, and describing his uusurveyed claim with 
sufficient accuracy to enable the Iocal land officers to approximately ~ 
determine its location. | 
18. All applications for change of entry or settlement must be for- 
~ warded by the local officers to the Commissioner of the General Land 
Office for consideration, ee with report as to the status of the 
tr an opplied for. | 3 
LOCATION AND. ENTRY ‘OF MINERAL LANDS. 


“Jo. The law provides that “any mineral lands in any for eat reserva- 


- tion which have been or which may be shown to be such, and subject 


- to entry under the existing mining laws of the United States and the 
rules and regulations applying thereto, shall continue to be subject to. 
such location and entry,” notwithstanding the reservation. This makes 
mineral lands in the forest reserves subject to location and ee a 
the general mining laws in the usual manner. : 
_ 20, Owners of valid mining locations made and. ala in good faith | 
under the mining laws of the United States and the regulations. there- 
under, are authorized and permitted to fell and remove from such 


7 mining claims. any timber growing thereon, for actual mining pur-_ 


poses in connection with the particular inn from which the timber 
is felled or removed. (For-further use of timber by miners, see below - 
| under heading “ Hree use of timber and stone.”) 


| FREE USE OF TIMBER AND STONE. 


ee ‘The law] provides that— | 


The Secretary of the Interior may permit, under regulations to be prescribed by. 
him, the use of timber and stone found upon such reservations, free of charge, by. 
~ bona fide settlers, miners, residents, and prospectors for minerals, for firewood, fens 


ing, buildings, mining, prospecting, and other domestic purposes, as may be needed. ae 


_ by such persons for such purposes; such timber to be used within the State or r Terri 
tory, eeeervely, where such reservations may be located. 
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-@ we 


ie y where the forest cone is located who have not a aan 
supply of timber or stone on their own claims or lands for the pur- 

- poses enumerated, or for necessary use in ‘developing the mineral or. 
other natural resources of the lands owned or occupied by them. 
. Such persons, therefore, are permitted to take timber and stone from 
public lands in the forest reservations under the terms of the law 


above quoted, strictly for their individual use on their own | claims or 


lands owned or occupied by them within the State or Territory where 
such reservation is located, but not. for sale or disposal, or use on other. 
lands, or by othei persons: Before any timber or stone can be taken 
her eundes from the forest reserves, the person entitled thereto must 


_ first make application to the forest supervisor in charge of the reser-. 


vation, or part of reservation, setting forth his residence and post- 
office addr ess, designating the Touation: amount, and value. of the. tim- 
ber or stone Broposed to be taken, the place where, and the purpose 
for which the said timber or stone will be used, stating, in case the 
_ application is for timber, what sawmill or other agent, if any, willbe ~ 
~ employed to do the cutting, removing, and sawing, and pledging that 
no more shall be cut from the reservation than. he: actually needs for 
bona fide use on his own land or claim; and that none shall be sold, 
disposed of, nor used on any other than his own land or claim; aid 
guaranteeing to remove and safely dispose of all tops, brush, and 
refuse cutting beyond danger of fire therefrom. Upon receipt of the | 


application, the supervisor will immediately ae investigation of the 


facts in the case and transmit the application, with report and recom- 
.mendation, to the superintendent in charge. If, in his judgment, the — 

application be meritorious, and no injury to the for est cover will result 
_from the removal of such timber or stone, he will thereupon approve — 


- such application, giving the party permission to remove the timber or _ 


stone under the supervision of a forest’ officer: Prowided, That where 


the stumpage value of the timber exceeds one hundred dollars, per- 


mission must be obtained. from the Department, and for this purpose 
the superintendent, in all such cases, will submit the application to 


a the Commissioner of the General Land Office, with his recommenda- 


tion thereon. In case the-application be appr aoe the superintendent 
will be notified and the cutting will be allowed, ander supervision, as 
in cases where the amount involved is less than one hundred dollare. 
Every forest super visor having charge and supervision of the cutting 


of timber under the for egoing: regulations will - submit quarter ly - 


reports to thé superintendent in charge of the reservation, who will. 
promptly forward them to the Commissioner of the Gencial Land. — 


. Office for transmission to the Department, in order that the Seer etary 


of the Interior may be advised of the quantity. of timber cut and 
. whether the privilege granted is being abused. These reports should 
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a cee ne names “of the per sons whe ee applied, during the antes: : 


+, for permission to cut timber free of charge, the kind of timber applied 


- for, the quantity, the stumpage value of the sa and. the. 1 a 
; for which the mopar desir ed to use it. a | 


SALE OF TIMBER. 


| - 99, The following provision is made for the sale of timber within 
forest. reservations in limited quantities: | ears 


‘For the purpose of. ‘preserv ing: the living aad growing | timber id promote: the 
younger growth on forest reservations, the Secr ‘etary of. the Interior, under such rules 
and regulations as he shall prescribe, may cause to be designated and appraised. so 
_ much of the dead, matured, or large growth of trees found upon such forest’ reserva- 
tion as may be compatible with the utilization of the forests thereon, and may sell 
_ the same for not less than the appraised value in such quantities to.each purchaser as 

he shall prescribe, to: be used in the State or Territory i in which such timber reserva- 


F tion may be situated, respectiv ely, but not for export therefrom. Before such sale 


shall take place, notice thereof shall be given by the Commissioner of the General — 
. Land Office, for not less than sixty days, by publication in a newspaper of general | 


7 ‘circulation, published in the county in which the timber is situated, if any is therein 


7 published, and if not, then in a newspaper of general circulation published nearest to. | 


the reservation, and also in a newspaper of general circulation published at the capi- 
tal of the State or Territory where such reservation exists; payments for such timber 
to be made to the receiver of the local land office of the district wherein said timber 


may be sold, under such rules and regulations as the Secretary of the Interior may 
_.. -prescribe; and the moneys arising therefrom shall be accounted for by the receiver _ 
-. -of such land office to the Commissioner of the General Land Office, in a separate | 


account, and shall be covered into the Treasury.. Such timber, before being sold, shall - | 


be marked: and designated, and shall be cut and removed under the supervision of | a 


“some person appointed for that purpose by the Secretary of the Interior, not interested 
in the purchase or removal of such timber nor in the employment: of the purchaser 
thereof. Such supervisor shall make a report in writing to the Commissioner of the | 

- General Land Office and to the receiver in the land ee, in Ww hich such reservation. 
_ shall be located of his doings in the premises. : : 7 


‘The sale of timber is. optional, and the ee ¥ may exercise. his 


- diser etion at all times as to the necessity or desirability of any sale. 


93. While sales of timber may be directed by this Department with- 
out previous request from private individuals, petitions from respon- 
sible persons for the sale of ‘‘the dead, matured or large growth of 
trees” in specified locations will be consider ed: Such petitions must 


describe the land upon which the timber stands’ by legal subdivisions, if 


. surveyed; if unsurveyed, as definitely as possible. by stating distance 
, and direction from the nearest surveyed land, and stating natur al land- 
‘marks; the character of the country, whether rough, steep or moun- — 

| cents agricultural or mineral, or valuable chiefly for its forest 


~~ growth. If the petition calls for matured green timber, it must show 


: on what evidence it is asserted that the trees have attained their full 
growth, and it must be further shown that their removal will tend 
to pESEOnyS and promote the life and. growth of the younger trees. 
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The ae ed timber oats be described, as the case may be, accor yrding 
to the following classification: Standing green; down, not dead; stand- 
_ ing dead; and down dead. If any of the desir od timber be dead; state 
whether: killed by windfall, fire, or other cause. If desired for saw 
timber, state the estimated quantity in feet,-board measure, and value — 


per thousand feet: state also the number of cords and value per cord. 


of the tops and lope of the saw timber. If the entire amount of tim- 
_ ber to be purchased is desired for cord wood, state the aggregate num- 


_ber of cords and value per cord. . Of the live timber, state the differ- . - 
ent kinds and estimate the quantity of each kind in.trees per acre. 


-. Estimate the average diameter.of each kind of timber three feet above — =: 
the ground, and estimate the number of trees of each kind per acre 
above the average diameter. State the number of trees of each kind 
above the average diameter it is desired to have offered for sale, with 


an estimate of the number of feet, board measure, therein, and value 


per thousand.feet, and an estimate of the cord Roo in the tops and 


| lops thereof, and value per cord;-or if the entire purchase is to be — | 


used for cord wood, state the aggregate number of cords and: value. 
.per cord. ‘These netitions must be filed with the supervisor in charge 
- of the reservation, or portion of the reservation, wherein the timber is’ 
‘situated. Upon receipt of such an application the supervisor will 
attach thereto an endorsement recommending the allowance or dis- 
allowance of the application, stating the reasons on which his recom- 
' -mendation is based, and immediately forward to the superintendent in 
charge, who will promptly for ward the application to a office with 
‘recommendation. oe 
D4, Upon receipt of an eplncn fo sakes Faber as no the 


_ cominissioner will cause further investigation to be made, if necessary, — 


for the purpose of ascertaining all facts to enable intelligent action On 
the case. He.will then transmit the application, with report and . 


‘recommendation, to the Secretary of’ the Interior for action. | 


95. When a sale is ordered the commissioner will direct the publi- 


ation of notice in accordance with the law above quoted; and if the | 
| timber to be sold:stands in more than one county, publication will be _ 
made in each of the counties, in-addition to the required general pub- 


lication. The time and place of filing bids and other information 
necessary to a correct understanding of the terms of each sale, will be 
given in the notices. Before any notice is published, the applicant. 
will be required to deposit with the receiver of the local land office, a 
sum sufficient to cover the cost of publication. In the event of the 
depositor being the successful bidder, this amount will be credited on’ 


| _. the purchase price of the timber; but, in case the timber is awarded 


to another, the amount so deposited all be returned. If the appli- ~ 
cant should fail to bid during the time fixed for filing ee the eee 7 
~ will be retained to a the cost of adver tising. , 
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26. After ¢ a body of timber has heen. savers as above, and no sale — 
made, the timber, in whole or in part, may, within one year thereafter, 
‘be sold by the Commiesionor of the General Land Office, at privaté 
sale, for not less than the. appraised value, without further notice by 


Pa : publication, and all notices for publication will contain a statement. to 


this effect. Persons desiring to purchase timber at private sale should — 
file application with the supervisor in charge of the reservation, or 


‘part of reservation, in which the timber is situated, stating the quan- | | 


tity of timber applied for, its location, the price offered, and the fact — 
that the timber has already been advertised, giving. the date of the 


advertisement. The supervisor will immediately forward such appli- . © 
gation, with report and. recommendation; to the superintendent, who _ 

_. will promptly forward the application, with recommendation, to the 

Commissioner of the General Land Office. ‘The commissioner will — - 


examine the application and forward to the Depar tment, with recom- — 


_ tmendation, for final action. The superintendent will be notified by the - | 


Somiminsioner of the. action | taken, and he will, in turn, notify the 


applicant and the pr oper supervisor. 


97, The timber will not be sold for less than tl the appr aised vals, and - 
when a bid or an offer to purchase at private sale has been aeceptod: 7 
» the purchaser will be notified to make payment therefor. Payment for | 


all timber purchased must be made to the receiver of public moneys _ r 


for the land district in which the timber i 18° situated. In. sales i in excess 


of five hundred dollars in value, allotments, ata fixed price, may be : — 


made to several bidders, to avoid monopoly. The right is reserved to 
reject any or all bids. A reasonable. cash. deposit, to be specified in | 


the. published notice, will be. required to accompany each bid; and _ | 


every applicant. to purchase at private sale must deposit.an amiount 
equivalent to twenty per cent of the value of the timber applied for. 
These deposits must be made with the receiver of public moneys, and 
if sale is made, the amount will be credited on the purchase pne of — 
the timber, Tf sale is not made, deposits will be returned. | : | 
98. Within thirty days after notice to a bidder of an award of tim- 
ber to him, payment must be made in full to the receiver for the tim- 

ber so awarded: or equal payments therefor may be made in thirty, 


sixty, and ninety days from date of such notice, at the option of the — 


purchaser. The purchaser must have-in hand the r eceipt of the receiver, - | 


_ for each payment before he will be allowed to cut, remove, or other-_ 


wise dispose of the timber covered by that ‘payment. - The timber 


- tnust all be cut and renioved within one year from the date of the 


notice by the receiver of the award; failing to do so, the purchaser 


will forfeit his right to the timber left standing or unt emoved and to. . 

. his purchase money: Provided, That the limit of one year herein 
named may be extended by the Secretary of the Interior, in his dis- _ 
cretion, upon the recommendation of the Commissioner of the Gen- 
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| ii Dane Office, and upon good and Buclent reasons being shown | 
therefor. 3 
ise deal notice Hast be given by ne pur ren the super visor, 
of the proposed date of cutting and removal of the timber, in or der. | 
_ that an officer may be designated to superintend the Sutting. Instruc- 


~~ tions as to disposition of tops, brush, and refuse, to be given through 
_ the supervisors in each case, must. be strictly complied with, as acon- 


. dition of said cutting and’ manufacture. 


30. The act provides. that the timber sold shall be used j in the Sine oo 


or Territory in which the reservation is situated, and it is not to be 
exported therefrom. Where a reservation lies in more than one State 

or Territory, this requires that the timber sua be used j in the State or. 
Territory -where cut. : 


. 81. Receivers of public moneys will j issue eco, in duplicate for » 


moneys received i in payment for timber, one of which will be given the . 

- purchaser, and. the other will be transmitted to the Commissioner of — 
‘the General Land Office in a special letter, reference being made to the | 
letter from the commissioner. authorizing the sale, by date and initial, 
and with title of case as therein named. Receivers will deposit to the. 
credit of the United States all-such moneys received, specifying that 
the same are on account.of sales of public timber on forest reser vations. 


_ under the act of June 4, 1897. A separate monthly account current. 


(Form 4-105) and. quarterly condensed account (Form 4-104) will be. 


made to the Commissioner of the General Land Office, with a state. 


ment in relation to the receipts under the act as above spocifed: 

39. Where timber has been appraised and advertised for sale and 
no satisfactory bid has been offered, a new appraisement and sale may 
be ordered after the lapse of one year, if, within that time, no appli- : 


oo cation to purchase.said. timber at private sale, for not less than the 


appr: aised value, has been made. 
88. Special instructions will be issued for te guidance of offivials ar 
designated to examine and appraise timber, to supervise its cutting 
and removal, and for carrying out other requirements connected | 
ther ewith. | | — : 
_-Bineer Herayn, 

he . Commissioner. 
Approved April 4,.1900. — 3 | : 

EK, A. Hirrcncocr, 
Secr et UP 
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The text of the law sade which the above rules and regulations are 
7 _preser ibed i is as follows: ts Pe 
2 7 = [80 Stat, 3486] 


. AN ACT making ‘appropriations: for sundry civil expenses of the Government tor the. fiscal year .* 
Pog ending J une thirtieth, eighteen hundred and ninety -eight, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the Un ited States of America 
din Congress assembled, That the following sums be, and the same are hereby, appro- © 
priated, for the objects hereinafter expressed, for the fiscal 1 nae qi une thirtieth, 
eighteen hundred and ninety- eight, namely: = : ee ae a as 
For the survey of the public lands that have been or may. hereafter be designated as” 

_ forest reserves by Executive proclamation, under section twenty-four of the Act of 
-. Congress approved March third, eighteen hundred and ninety- one, entitled ‘“‘An act to 
repeal timber-culture laws, and for other purposes,’ ? and including public lands adja- 
~ cent thereto which may be designated for survey. by the Secretary of the Interior, one 
hundred’ cand fifty. thousand dollars, to bé immediately available: Pr ovided, That to. 


remove any doubt which may exist pertaining to the. authority of the President | | 


. thereunto, the Pr esident of the United States is hereby authorized and empowered. 
| to revoke, modify, or suspend any and all such. Executive orders and proclamations, — 
or any part thereof, from time to time as he shall deem best for the public interests: 


* Provided, That the Executive orders and. proclamations dated February | twenty-. 


‘second, eighteen hundred and ninety-seven, setting apart and reserving certain lands _ 
in the States of Wyoming, Utah, Montana, Washington, Idaho, and. South. Dakota 
_ as forest reservations, be, and they are hereby, suspended, and the lands embraced 
therein restored to the public domain the same as though said orders’ and proclama- 
tions had. not. been issued: Provided further, ‘That lands embraced i in such reserva- 
— tions not otherwise disposed of before March first, eighteen hundred and ninety- eight, 

shall again. become subject to the operations of said orders and. eile! as. how 
existing or hereafter modified by the President. : | 
- The surveys” herein. provided for shall be made, under. the supervision a the 
Director of the Geological Survey, by such person or ‘persons as. may be employed 
by or under him for that. purpose, and shall be executed under instructions issued © 
. by the ‘Secretary of the Interior; and if subdivision surveys shall be found to be — 


| “necessary, they shall be executed under the rectangular system, as now provided by 


law. The plats and field notes prepared shall be approved and certified to by the 
| Director of the Geological Survey, and two copies of the field notes shall be returned, 
one for the files in the United States surveyor-general’s office of the State in which 
the reserve is situated, the other in the General Land Office; and twenty photo- 
lithographic: copies of the plats shall be returned, one copy for the files in the United 
States sur ‘veyor-general’s. office of the State in which the reserve is situated; the 
- original plat and the other copies shall be filed in the General Land es and shall 
have the facsimile signature of the Director of the Survey attached. 

Such surveys, field notes, and plats thus returned shall have the same legal force 
and effect as heretofore given the surveys, field notes, and plats returned through a 
the surveyor-general; and such surveys, which include subdivision sur veys under 


_ the rectangular system, shall be approved by the Commissioner of the General Land 


Office as in other cases, and properly certified copies | thereof shall be filed in the 
respective land offices of the district in which such lands are situated, as in other — 
cases. All laws inconsistent with the provisions hereof are hereby declared inopera- — 
tive as respects such survey: Provided, however, That a copy of every topographic 
map and other maps showing the ‘distribution of. the forests, together with such 
field notes as may be taken relating thereto, shall be cer tified thereto by the Dir ector . 
of the at and filed 1 in the General Laud Office. _ 
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All Gaels lands ies etofore aenevated and saserued by the President of thie United 


States under the provisions of the act approved March third, eighteen hundred and — °; 
- -niriety-one, the orders for which shall be and remain in full force and effect, unsus- 


pended and unrevoked, and all public lands that may hereafter, be set aside and 


reserved as public forest reserves under said act shall be as far as pr acticable controlled 1 ee 


and administered .in accordance with the followi ‘ing provisions: ; 
No public forest reservation shall be established, except to i improve ‘and erciaei 


| the forest within the reservation, or for the purpose of securing favorable conditions - 


of water flows, and to furnish a continuous. supply ‘of timber for the use and necessi- 
ties of citizens of the United States; but it is not the purpose or intent of these pro- 


visions, or of the act providing for such reservations, to. authorize the inclusion ~~ 


_ therein of lands more valuable for the mineral therein, or for agricultur al pun 
7 than for forest purposes. 


The Secretary of the Interior shall make provisions for the pr Siecion: apaiat 


%, destruction by fire and depredations upon the public forests and forest reservations 3 
which may have been’ set aside or which may be hereafter set aside ‘under. the said 


_ act of March third, eighteen hundred and ninety-one, and which may be sontintied: : Pee 
and he may make such rules and regulations and establish such service as will insure aes 


| the objects of such reservations, namely, ‘to regulate their occupancy and use and to. 

"preserve the forests thereon from destruction; and'‘any violation of the provisions of 
this act or such rules and regulations shall be punished as is provided for in the act, 
OT une fourth, eighteen hundred and eighty-eight, amending section filty- three 
hundred and eighty-eight of the Revised Statutes of the United States. — 


For'the purpose of preserving the living and growing timber aid promoting the a 


_ younger growth on forest reservations, the Secretary of the Interior, under such 
rules and regulations as he shall prescribe, may cause to be designated and appraised. 


so much of the dead, matured, or large growth of trees found upon such forest res- _ 


-ervations as may be compatible with the utilization of the forests thereon, and may 


~ -gell the same for not less than the appraised value in such quantities to each_pur- 
chaser as he shall prescribe, to be used in the State or Territory in which such tim- 


- ber réservation may be situated, respectively, but not for export therefrom. ‘Before. — 
such sale shall take place, notice thereof shall be given by the. Commissioner of the 


- General Land Office, for not less than sixty days, by publication in anewspaper of |. | 
| general circulation, published in the county in which the timber is situated, if any - . 


is therein published, and if not, then’in a newspaper of general circulation published 
nearest to the reservation,.and also in a newspaper of general circulation published’ 


at the capital of the. State or Territory where such reservation exists; payments for 
such timber. to be -made .to the receiver of the local land office of the district wherein. 


said timber may be sold, under such rules and regulations as the Secretary of the 
Interior may prescribe; and the moneys arising therefrom shall be accounted for by. | 
- the receiver of such land office to the Commissioner of the General Land Office, in 
* 38 separate account, and shall be ‘covered into the Treasury. Such timber, before 
being sold, shall be marked. and designated, and. shall be cut and. removed under. 
' the supervision of some person appointed for that purpose by the Secretary of the | 
Interior, not interested in the purchase or rémoval of such timber nor in the © 
employnient of the purchaser thereof. Such supervisor shall make report in writ- 
ing to the Commissioner of the General Land Office and to the receiver in the land . 
office in which such reservation shall be located of his doings in the premises. _ 
The Secretary of the Interior may permit, under regulations to be prescribed by — 
him, the use of timber and stone found upon such reservations, free of charge, by 
bona fide: settlers, miners, residents, and prospectors for minerals, for firewood, 
fencing, buildings, mining, prospecting, and other domestic purposes, as may be | 
needed by such persons for such purposes; such timber to be used within the State . 
or Territor y; respectively, maces such reservations auey. be ae 
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_ Nothing. nea shall be eeacie as. - prohibiting the. egress or ‘ingress of actual © 
settlers residing within the boundaries of such reservations, or from crossing the 
same to and from their property or homes; and such w agon roads and other improve-_ 


_ ments may be constructed thereon as may be necessary to reach their homes and to. 


“utilize their property under such rules and regulations as may be prescribed by the . 
Secretary of the Interior. Nor shall. anything herein prohibit any person from | 


4 entering upon such forest. reservations for all. proper and lawful purposes, including — 
_. . that of prospecting, locating, and developing the mineral resources thereof: Provided, 


That. such “persons comply’ with the rules and regulations PONerne such. for est 7 
reservations. , 
That in cases’ in which a tract cover red by an aad bona fide Anta or tye , 


patent is included within the limits of a public forest reser vation, the settler or ee 


~ owner thereof may, if he desires to do so, relinquish the tract to the government, 
~ and may select. in lieu thereof a tract of vacant land open to. settlement not exceed- _ 
_ ing in area the tract covered by his claim’ or patent; and. no charge shall be.made in: 
_ such cases: for: making the entry of record or ‘issuing the patent to cover the tract 
selected: Provided fur ther, That in cases of unperfected claims the requirements of. 
_. the laws respecting settlement, residence, improvements, and so forth, are complied ° 
with on the new a credit being allowed OP the time ape ne on the pole 
claims. ae es 


The settlers residing within the ie pond at such forest reservations, or 


in the vicinity thereoi, may maintain schools and churches within such reservation, 
_ and for that purpose may occupy any part of said forest reservation, not exceeding 
two acres for each schoolhouse and one acre fora church. 

The jurisdiction, both civil and criminal, over persons: qathiin such sercitins 
shall not be affected or changed by reason of the existence of ‘such reservations, 
- except so far as the punishment of offenses against the United States therein is con- 
cerned; the intent and meaning of this provision being that the State wherein any 
such reservation is situated shall not, by reason of the establishment thereof, lose its 
_ jurisdiction, nor the inhabitants thereof their rights and privileges ag citizens, or be 
absolved from their duties as citizens of the State. , 

All waters on such reservations may be used for domestic, mining, ins or 
irrigation purposes, under the laws of the State wherein such forest reservations are 
* situated, or under the laws of the vanes mites and the rules and pee estab- P 
lished thereunder. - 

‘Upon the recommendation of the Secretary of the interior with the approval of 
the President, after sixty days’ notice thereof, published in two papers of general 
circulation i inthe State or Territory wherein any forest reservation is situated, and. 
near the said reservation, any public lands embraced within the limits of any forest 
reservation which, after due examination by personal inspection of a competent per- 
gon appointed for that purpose by the Secretary of the Interior, shall be found better — 
adapted for mining or for agricultural purposes than for forest usage, may be restored’ 

— to the public domain. And any mineral lands in any forest reservation which have 

been. or which may be shown to be such, and subject to entry under the existing 

mining laws of the United States and,the. rules and regulations applying thereto, ) shall 

. continue to -be subject to such location and entry, notwithstanding ¢ any ca 
herein contained. 

The President is hereby authorized at. any Ge: to modify any Teaneue order | 
that has been or may hereafter be made establishing any forest reserve, and by such . 
, modification may reduce the area-or change the boundary lines of such reserve, Or . 

may vacate Alec Ber any order creating such reserve. =. | . a 

*% * ¥ sets a a HO * 


' Approved, on 1897. 
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_ RELINQUISHME NT—-QUALIFICATIONS, | 


Garrerr VD, Moore’ 8 HeErrs. 


a ae relinguishment of a homestead entry executed by one claiming as status of sole 


_ heir of the deceased entryman will not be accepted where it appears that said 
heir ig a minor and that under the law of his domicile he'i is not competent to 
execute such an instrument. | . : 


| Secretary Hitchcock to the Commissioner of the General te Office, 
(W. V. D.) May 26,1900. 7 “J. BR. W.) | 


William C. Garrett has appealed to ‘the Department from your 


7 office decision of February 6, 1900, involving lots 1 and 2 and the 5.4 
of the NE. 4 of Sec. 3, T. 18 N., R. 5 E. , Oklahoma, Oklahoma. 

John Moore made homestead: entry of said land October: 26, 1891. 
William. C: Garrett filed contest affidavit against said entry Febr uary 
10, 1897, charging abandonment for more than six months and failure | 
— to establish or maintain residence or cultivation ‘by him or by any 


party by or through him. Affidavit was filed showing death of the. : 


 entryman, and that he had no known heirs in the Territory of Okla-— 
_-homa. Said Moore died August 9, 1896, without a will. Publication 
of notice was made for hearing at’ the iecal office, June 16,1897. The 


trial was held on that. day, and Leah Portise, claiming to be cousin O50 


and sole heir of said John Moore, appeared by counsel, W. H. Twine. 
September 1, 1897, the local office found that the evidence did not™ 
sustain the charge, and recommended dismissal of the contest. Con- 


~ testant appealed to your office. May 10, 1899, your office decision | 


affirmed the action of. the local office and diamniased the contest. _ 

- July 25, 1899, there was filed in the local office the: relinquishment 
3 of Chester Portise: of Wake county, North Carolina, _as sole child and. 
heir of Leah Portise, who died March 29, 1899. Affidavits were filed 
with said relinquishment, satisfactorily showing said Chester Portise © 


was the sole heir of the deceased entryman, and was but twenty years . | 


of age. The local office on this relinquishment canceled the entry, 


- -July 25, 1899, and allowed William C. Garrett (presumably the con- © 


-testant) to ake homestead entry of the land. July 31, (1899, the 7 
_ local office reported such action to your office. 7a. 
October 16, 1899, your office decision held said Chester Portise, 
being a minor, was by his non- -age disqualified to execute any effective 
relinguishment. rejected the same, and held said Garrett’s claim for 
cancellation. Said Garrett applied to your office for a review of said 


office decision, based on the allegation in the affidavits of Howell — 


‘Brown and W. H. Twine, made before the register of the local office, - 
July 25, 1899, “that Chester Portise is the head of afamily.” | 
February 6, 1900, your office decision denied said motion, and held: _ 


It does not appear that these two affiants were personally acquainted with Chester - 


- | Portise, and ee did not. set out any facts from which they oe that he is the 
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| heads of a ‘mye ‘This. amaavit done not warrant fhe fitting | tina Portise i is ne | 
head of a family. . But the question, whether Chester Portise was the head of a 


pt family April 17, 1899, is immaterial, for the reason that he could not execute’ a valid, 

| -relinquishment because he was.a minor. If-it had. heen | shown. that he was the’ ; 
| head of a family, that fact would not warrant the holding that he. was quali to 
Peo execute a valid relinquishment. Starkweather Vv, Starkweather, 15 L. D., 162.: | 


— The relinquishment was executed April 17, 1899, before an officer : 
in Wake county, North Carolina. The affidavit that “Portise. isthe — 
head of a family” was made at the local office, July 25, 1899. No 


facts were stated. Affiants did not claim. to iow said Portiscs He * 


-may have been married J uly: 25th, and | have been. unmarried ies _ 
17th previously. ‘ | 7 . 


It is contended that emi as the statute pertitis a minor, ‘head oS 


ofa family, to: male homestead entry, such minor may make a palin - 
_ quishment. It is also contended that by the law of. Oklahoma. (see | 
- Art. 7, 14 Ch., 18 Oklahoma Stat., 1893) a minor. is by marriage emlan- 


7  cipated, and made competent: to. contract. 


_ As to the first assignment, if it were an that oe to make 


os = an entry carries with it an implied recognition. of. power to relinquish 7 
an entry SO. made, yet’ that does not necessarily. make the. relinquish- = 


ment in this case good. The entry ‘was not made by said Portise, but — os 


by Moore, and came-as property to Portise. by descent, under section. 

2291. of - the Revised | Statutes. The entryman Moore having died 
without i issue or widow surviving, his claim went to his nearest kin.’ 

- A minor cannot. make a valid: pelmametmont ‘Starkweather Ve 


~~. © Starkweather (15 L. D., 162). 


The statute giving the right provides in: an manner in 1 may be i 
exercised and enjoyed. — It does not Tecogmize ‘the minor as 5 having : 


capacity to relinquish. 


Nor -does the fact that by the law of. Ouahens Portise might have | 
- conveyed property’ or made contracts, were he domiciled there, author- 
7 “le him to contract in North Catolina, where he 1 was domiciled and a 


- minor, respecting property in. (Oacinomas 


 ¢ Story on Conflict of Laws, speaking of - ‘Capacity of E Persons, ‘ after 7 
- discnssing the subject of minority, sums up and says (See. 52):, 
The result of the doctrine maintained by: the jurists” above named, Beteet Paul. 


Voet, is, that a. person who has attained the age of maj jority by the law of his native 
: domicile, is to be deemed everywhere. the same, of age; and, on the other hand, : 


| that a person who is in his minority by. the law. of his native domicile, is tobe - 

- ~- deemed everywhere in the s sane state or condition. . . Thus, Boullenois, says: “Ii , 
aman has immovable property, situate in a. place » Ww here the age of majority is fixed ioe 
at twenty- five, and by the law of his own domicile he is of age at-twenty; he may at 


twenty sell or alienate such immovable property. On the othier hand, if by the law 
_ of the place where the immovable property is situate he is of age at twenty, but by — 
_ the law of his domicile not until tw Sa ANG: 7S cannot sell. or "alienate. such 1 property. 
| until the age of eee ag oo , = . 
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Tudge Story approves. ‘the doctrine that, though the conveyance | 
_as.to form. is controlled by the lew locz of the property, still the capac- 
ity to make the conveyance, contract, or disposition of the property is 
controlled by the law of the domicile of the patty. Said Portise, 
. being a minor, without power in North Car olina, the place of his domi- 
cile, to make a contract, could not make a valid release of rights in. - 
immovable property situate in Oklahoma, even though one to” 
- do so, had he been domiciled there. - | 
Your office decision, therefore, is correct. 


‘SOLDIERS’ ADDITIONAL HOMESTEAD—ASSIGNMENT. 


D. b: TaLBor. (on REVIEW). 


| The Departinent will ‘not undertake to determine rights claimed under an. Ae 


assignment of a soldiers’ additional homestead privilege, in pac abs pence. Oe an 7 


application: for the exercise of said: privilege. 


ie Secretar, yy Hitchcock to. the Comma oft the General Land 1 Offtee heat 
OW Ge Nie Di). EP 7, #4 May BL 1000 (GW. G)- 


D. H. Talbot ‘iss asked review and. oo of unrepor ted ‘aaa? 


mental decision of March 17, 1900, refusing to recognize or pass upon - oe 


| the legality of his claimed. assignment of Cyril. Grant’s soldiers’ addi- 7 
tional homestead right, in the absence of | an application 1 to. locate the : 
sdme upon a specific tract of land. — o | 


In disposing of a similar application, made by Talbot, it. was said ee: 


Q9 L. D., 273): 


“The soldiers’ additional homestead right is abel: and exist by oaattiod of law, 
as does the power to transfer or assign the right, and is not. dependent upon.depart- . 
mental action for its validity. - It may well be doubted if the Department has any _ 
jurisdiction. to take action affecting such right, except in connection with an applica- . 
tion to exercise the right by the soldier or his assignee, by its location upon the public | 
land. The suggested change in the regulations contemplates the final. adjudication 
of the right, in. advance of any application to have it attach to specific land. - Until 
such application is:made the Department. can not supervise the exercise of the-right, 
and the United States is no proper party to a case which involves no more than the 
power of the soldier to sell or transter his right, this power being recognized by the 
law itself. | ) e _ 
_ Therein the seston as to the propriety of returning to the practice | 

of certifying the additional right under section 9306 U. S. RB. S., 

was also considered and disposed of adversely to appellant. - | 
_- Tf Cyril Grant was possessed of an ‘additional right under. said sec- — 
tion and transfer red it to Talbot, the latter may in turn sell it. to 

another, and so it may pass through a dozen hands: before it is exer- 
| cised i in ithe making of an enity. . 
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| These tr ansfers are ‘not. required to 5 noted in the ohn of the — 
land department, and are not subject to the approval or supervision.of | 


its officers, nor can such officers, for the purpose of pr otecting the 


transferee against: other prior or subsequent transfers by his trans- — 


_ ferrer, or for the purpose of enabling the tr ansferee to ’ more adyanta- ee 


: sooty dispose of the additional right, stop other necessary work, — 
_ every time such-a right is claimed to have been transferred, and in- | 
_ quire whether the right has been ther etofore exercised and exhausted, 


or whether the transfer is genuine and absolute: The duty of these _ 


officers will be perfor med if these matters receive proper attention | 

when an attempt is made to make entry of land under the ‘additional. 

‘right. - Until then the transfer thereof does not concern ther. | . 
The motion is accor rdingly denied. “ge 2 7 


-Rimp wv, Nexson. 


ee : Nisin for review - of departmental aeasion of March 19, 1900, 29 
ee eo , 615, cele’ by. eae Hitchcock, , May. 31, 1900. | 


_ALASKAN LANDS—MINING CLAIM. ; 


| ‘Ixsrrucrioss. 


; The phrase ‘‘as in the case of mining Gains o occurring in en 392 of inetroctions . 
: PA 


of June 8, 1898, was not intended to modify or. hanes oe existing piachce ¢ con- . 
- trolling the BaEVeY. of mining claims. 


Setretary Hitchcock to the Commissé toner of the Genera Tina Ofte | 
noes V. Deyn 7 - | — May 31, a0. fee (EE F. B). 3 


‘The Deper tment is in racant of your letter of (ide 27, 1900, . 
7 enclosing a letter from the register of the land office at Tan 
Alaska, making inquiry as to the method to be pursued in obtaining 
_ official surveys of mining claims in Alaska. ~The information sought — 
is whether a claimant can have his. claim sur veyed by a deputy- 
surveyor without first making application to the surveyor-general. 


You request - instructions. in view of the. uncertainty that exists, 


because of the expression ‘‘as in the case of mining claims,” occurring — 
‘in Sec. 32 of instructions of June 8, 1898 (27 L. D., 248), relating to- 
the disposal of lands in Alaska for the purpose of trade and mannu- 


- facture under the 10th section. of the act of aed 14, 1898 (30 Stat., 


409). | 
| The expression ered to was mide inadver ienclye:. It was s not the - 
intention by the circular of June 8, 1898, to modify or change the 


existing es actice controlling: the survey, of ee Suse whieh _* 
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requires the claimant to ‘nines application to fie surveyor- anced for 
‘the survey of his oo and said circular is hereby modified by strik-. 
ing out the words ‘‘as in the case of mining claims,” where they occur 
in section 82. You will instruct the local officers accordingly. | 


Jack B. Barer. 


Motion for review of departmental decision of March 1, 1900, 29 
L. D., 563, denied by Secretary Hitchcock, May 31, 1900. 


INDIAN LANDS—OTOE AND MISSOURIA LANDS. | 
"Instructions, 


| Reka y EHatchcock to ‘the Oonmiesone of the Gineral Land Offices 


(W.V.D.) = ss ime 1, 1900. (WG) a 


- Lanvin receipt of your letter asking cadens under the act of 
Congress (Public No. 54) approved Apm 4 4, 1900, which Teads as: tol- | 
lows: 


That the revision ad ated of the gales of lands in =e late Pesereation of .— 


the confederated. Otoe and Missouria tribes of Indians in the States of Nebraska and 
Kansas, to which more than- three-fourths of the adult male members of said tribes 
have given their consent, by an instrument in writing dated the twentieth day of 
November, eighteen hundred and uinety-nine, and now on file in the office of the 
‘Secretary of the Interior, is hereby approved and confirmed, and the Secretary of 
the Interior is hereby directed to carry the same into full force and effect’as to all 
delinquent purchasers of said lands, their heirs and legal representatives, in the fol- | 
- lowing manner, to wit: The Secretary of the Interior shall cause notice to be given. 
to said purchasers, their heirs and legal representatives, respectively, of the amounts _ 
of the deferred payments found to be due and unpaid on their respective purchases — 
under the adjustment hereby confirmed; and within one year thereafter it shall be 
the duty of such purchasers, their heirs and representatives, respectively, to make 
full payment in cash of the amounts thus found to be due by them, severally, and 
in default of such payment within said period of one year the entry of any purchaser 
so in-default shall be forthwith canceled and the lands shall be resold for the benefit 
of the Indians at not less than the appraised value thereof, and in no. case at less 
_ than two dollars and fifty cents per acre, as provided in the act under which they 
were originally sold. Upon making ‘such complete payment within the time so 
fixed each purchaser, his heirs or legal representatives, shall be entitled to receive-a 
patent. for the lands so purchased. 7 , 


The instrument in writing spoken of in the act is the result. of 3 
negotiations among the adult male Otoe and Missouria Indians, James 
McLaughlin, United States Indian Inspector, representing the Secre-_ 


tary of the Interior, and J. A. Van Orsdel, representing the dohagnent a 


pur chasers, and, saan signatures, reads as follows: 


. [LL The original appraised value of said lands together with twenty-five per cent 
| (25 %) of such appraised value shall for the purposes of this settlement represent the | 
purchase price of said lands. - 
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: aia Interest shall be Se eed” on the roars price. 80 5 AscoMainad: at the rate of ; 
five per cent (5%) per annum, simple interest, ftom the date that interest should be — 
computed under the original act of Congress ‘prov iding for the sale of. said ands to 

date of payment. 
‘ITI. From the amount so Sensi asa to be due in euch instance shall be dedueted | 


~ all payments heretofore made on said lands, both on account of principal and interest, 


together with simple interest thereon, at the rate of five per cent (5%) per annum, | 
from date of payment until date of final payment, and the balance remaining after 
deducting said payments and interest thereon, as aforesaid, from the purchase price 
‘with interest. thereon, as aforesaid, shall be considered the amount still due from 
said settlers and purchasers in each: instance. 
IV. All computations to be made under the direction of the Secretary of the Inte: 
_ rior, and we fully authorize the adjustment of the matter on the basis as above set. 
_forth, and as provided by the act. of March 3d, 1893. : | 


V. It is further understood that this agreement and compromise shall apply only» : 


0. the purchase money. Low delinquent, and that we will in‘no event agree to any 


. further adjustment or refunding of any money whatever to those who have paid the — <— 


full amounts due on their purchases made at the sale of said lands. % 
In testimony whereof, we hereby subscribe. our respective names at the Otoe Sub- 


7 : Agency, Noble County, Oklahoma Territory,’ this fwentieth day of N yor one eae de 
thousand eight hundred ninety-nine. = Pas 


You will cause careful Sompatations t S be ee ‘in ‘the manner. pro-. 
vided in said instrument in writing, of the amounts due and unpaid. 


» from the delinquent purchasers, respectively. ‘Referring: to para- _ 


| 3 graph II of said instrument or agreement, the interest should be com- | 


puted, for the purposes of the notice, from date of sale to ‘such future | 
date as you may adopt. for the date of the notices. As soon as possi- 

ble you will cause notice to be given such pur chaser: ‘s, their heirs and 
legal representatives, respectively, of the amounts of the deferred 
. payments thus found to be due and. unpaid at the. date of notice, and 
that if the same, together. with interest upon the original’ apprt ised 


: value of the. jiande, as incr eased. byt the addition thereto of twenty- -tive | : 
per centum thereof, at the rate of five per centum per annum from 


. the date of the’ notice to. the date of final payment, less interest at five. ae 
per centum per.annum for the same period upon all payments thereto- 


fore made upon said lands, be not paid within one year after such 
notice, the entry of any pur chaser so in default will be canceled, and 
the lands resold as provided in said act of April 4, 1900. . Each notice 
should describe the land sold, state the date of the sale, the appraised 
value of the land, the date and amount of all payments upon the pur- 

chase, and all other matters entering into the computation of the 
amount due and unpaid at the date of the notice. Great care should 
be exercised to see that the parties interested in these purchases receive 
this notice; and itis suggested that the local officers be instructed, in- 
addition i giving the personal notice herein provided for, to give pub-- 


licity to the matter as a matter of news through the local: papers, and _ : : . 
to send a copy of the notice in each instance to J. A. Van Orsdel, the 
attorney who represented tne Pdehnaueny pur chasers | in “negotiating oo eee 


> said agreement. 
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‘By departmental letter of July. 18, 1895 (Al L. D.. , 5), we ; office a 


"was instructed to direct the local lies to notify the purchasers of | 


these lands then in default in their payments, that ifthe amounts due oe 
from. them respectively were not paid in ninety days the entries of 


~ those so in default would be canceled. Final action under this order 
was suspended November 9, 1895, and, afterwards, the Indians having 
consented to the all weanige of a rebate of ten. years’ interest to all 


delinquent purchasers who would pay the amounts due after such — 


rebate within ninety days after notice, your office was instructed by = 


departmental letter of July 20, 1896 3 L. D., 148), to direct the © 

-  Jocal officers to notify pur chasers then in arrears ‘that all, who within a 
ninety days from notice should make settlement. in full, would be | 
allowed ‘a rebate of ten years’ interest, and that on Gilace to settle = 


within that time, their entries would: be canceled. Some of the } pur-- 


; - chasers. acoepted this offer, and made payment. thereunder within the: Soe 
time prescribed, and patents have been issued to them. These are not 


delinquent’ Suni within the terms of the agreement now under » 
consideration, and no action will be taken as to them. Other pur- 
chasers tendered payment under that arrangement after the expiration 
of the time prescribed. This money was received, but no further 
action was taken, and ‘no patents have been issued in. those Cases. 
Such transactions not. having been closed, those purchasers are 
delinquent within the terms of the present ey and will be SO 
treated. , 7 | 

Your office has ‘at various times asked instructions in cases where 


‘parties have asked an extension of time to make payment. under the _ 


order of J uly %), 1896, or have claimed not to have received notice of 
that order in time to comply, therewith. Such parties are within the 
terms of the present settlement, and they should be so notified. — 


‘Nie v, Tacoma Lanp Coma 


| Motion for review of departmental decision of March 28,. 1900, 29 i: 
| L, Ds 633, denied vey Secretary Puteien June 1, 1900. : 


—_— 


| MINING CLAIM—REGULATIONS OF JUNE 24, 1899, AMENDED. 


| INSTRUCTIONS. | | 
_ aie Hecheoee to ‘the Comanissioner 0 if the. General oe Offive, ; 
OWeVeD eayt June t, 1900. |. (A.B. P.) 


To conform to the principles announced: by. the- supreme. court: in - 
the case of Del Monte Mining Co. v. Last Chance Mining Co. (171 — 


U.S a as applion and followed by this ae in the. recent _ 7 





at 
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case of Hustler ong New Year Lode Claims (29 L. D. 668), pare ere 7 
. Toft the mining regulations, approved June 24, 1899 oe L. Dz, 57 G | 
595), 3 is hereby. amended so as to read aS follows: - | 

7..The rights granted to locators under section. 2322, Revised Statutes, are restricted 
to such locations on yeins, lodes, or. ledges-‘as may be ‘‘situated on the public 
~ domain.’”’ In applications for patent to lode claims where the survey conflicts with - 
the surv ey or location lines of another lode claim and the ground in such conflict is — 
excluded, the applicant not only. has no right to the excluded ground, but he has‘no. 


right to that portion of any vein or lode the top or apex of which lies within such — | 
. excluded ground, unless his location was prior to May 10, 1872. His right to. io: aa 
- lode claimed terminates where the lode, in its onward course or strike, Antersects the 


exterior boundary of such excluded ground and passes within it. 


_ Par agree, 8 of said mining. oon is her eby abolished. 


FOREST RESERVATION-LIEU SELECTION—ACT OF JUNE 4, 1897. 
K.-S. Gosney. 


If agricultural lands are improvidently included in a forest reservation they can be 
eliminated therefrom only by a proclamation. of the President or by the action 
of Congress, and, until so eliminated, such lands will continue a part of the reser- 
vation. 

A homestead entry covering lands w athens the limits of a-forest reserv ation, of te 
at the date of the proclamation establishing the reservation, is effective to. except 
the lands covered thereby from. the effect of the proclamation only so long as. 
the entryman continues to comply with the law. On the relinquishment of the 
entry the exception declared in the pr oclamation ceases to be operative ane the 
lands at once become a part of the reservation. 


Secretary LHitcheock to the Comanissioner ow thé Genenal a Office, 
Me ¥..D.) * — Sune.1, 1900. : (E. B., Jr. ) 


a decision of your office dated May 29, 1899, itie application of E. 

S. Gosney, filed August 29, 1898, us select, ander the act. of June 4, 
1897 (30 Stat., 11, 36), the S. EK. + of the S. W. 4 of Sec. 20, T. 18 : 
N., R. 8 E.; “G. SG S. R. M., Presoutt. Arizona, land ‘district, in lien 
ai the NW 1 of the N. W.4 ‘of Sec. 98,.T. 98 S., ‘R..31 E.,. M.D. 
M., within the Tieniks of the see forest reserve, oa rejected for the — 
reason that the tract applied for'is within the San Francisco Mountains 
forest reserves, established August 17, 1898, by proclamation of the » 
- President (30 Stat. , 1780). From this action. Gosney has appealed. : 
September 22, 1899, Gosney filed in your office his petition averring — 
. that he had, in good. faith and without knowledge of the establishment = 
of the San Francisco Mountains forest reserves, purchased the land 
first above described from one John L. Munds, who had entered the 


same as a homestead long prior to the establishment of the said | | 


reserves; thatin pursuance of the terms of purchase Munds relinquished | 
“his claim to the oN ase 29, 1898, and his entry Dene eee : 


, 
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Saeed he, Gosney, filed his da Geolication therefor the same e day; 
that he esepended 750 in procuring Munds’ relinquishment, and has_ 


spent several hundréd dollars in improving the place for use as his 
principal or headquarters stock ranch in connection with other tracts 


of land in the vicinity which he owns or has negotiated for; that to. 
secure control of the stock range, of which the tract in ce isan 


important part, he has expended not less than DLO, 000, and ‘“‘will be 
oreatly damaged beyond the value of this tract by the failure to secure 
the same for use in connection with other ranches and water rights for 


his stock ranches and grazing;” and that this tract is quite valuable. 


for agricultural . purposes, but of very little value as timber Jand, 


having only about fifty trees standing: together. on one corner of © i 
the balance being very fertile and much of it in cultivation for many. _ 
years past: Wherefore, petitioner asked that the matter be investi- 
.. gated, the said tract sxcmuted from the said reserves, and his selection — 
’ thereof approved and patented. With the said secon and in sup- 
port thereof, were filed the affidavits of three witnesses, one of whom 
corroborates gener ally the allegations of the petition; the other affiants 
- corrobor ate the petition as to the character of the land only. 


Your office considered the said petition in its decision of October 9, 


1899, and after finding that the said tract had been entered June. 9, 


1891, by said Munds under the homestead law, and the entry canceled 


August 29, 1898, upon Munds’ del notiahinent, and. after reciting also 
the filing and rejection of Gosney’s meee Held; in the matter of. 


| said petition, as follows: 


In regard to the request that this 40-acre tract be now eliminated from ihe forest 


reserve in order that it may become subject to such selection, you are advised that, 


although provision is made by the act of June 4, 1897 (30 Stat., 36), for the restora- 


tion to the public domain of lands within a forest reservation, it is not believed to. , 
have been the intention of Congress that every small tract, here and there within ° 
a reserve, which might be devoid of timber and adapted to agriculture should be | 


‘subject to restoration. Moreover, in this group of reserves where each individual 
_ reserve is so small in itself, it appears a undesirable that any tracts should 


a be eliminated. 


.The application of I. 8. Gosney a the elimination of. said tract is, secoreinaly, 
hereby rejected. 

From the rejection of his petition Corner has also appealed. — 
_ The two appeals will be considered together. It is contended by the 
appellant (1) that the land in controversy is more valuable for agri- 


cultural purposes than for forest purposes, and that, therefore, it was 


not subject to executive withdrawal for forest reserve purposes, and 
said proclamation was ineffective to include it as a part of the said 
reserves or justify the rejection of Gosney’s application for the same; 


(2) that even if the agricultural character of the land did not preclude . 
it from reservation for forest purposes, it was excepted from inclu- 


_ sion in the said reserves by the express terms of the President’s 
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wh oa proclamation, supra, being then enbe taoed 3 in tha. said entr ‘a of Munds, 
and (8) that being so excepted from the said’ reserves, upon the can- ° | 
_cellation of the said entry it became “‘ vacant land open tosettlement,” 
and properly — to liew selection under: ‘the act oF June 4, 1897, 


supra. 3 
It does not appear from the record. een the lane is or is not 


| agr icultural in char acter, nor is it necessary to determine its character . 
in considering Gosney’ S application. Even if it be assumed that this 


‘particular tract:is agricultural in character, that alone would not 
render it subject to Gosney’s application. [Unless for other reasons it 


. ~ 


was excepted from the force and effect of the President’s proclamation 


it fell within the same and was thenceforward actually reser ved from 


~~ heu selection or other appr ‘opriation under the general Jand laws. In 
_ the case of E. 8. Gosney, being an application: to select: lieu Jand j in 
the same forest reserves by the same: person now here as appellant, , 
decided by the Department. Mareh. 8, 1900 (29 L. D., 593), the material 
-. facts were precisely similar in every respect to. those of. the case - at. “ 
~~ ‘bar, except that in the former the land applied. for was not covered by 
oo Be eng filing, or settlement claim at the date of the establishment , 
- of the said forest reserves. In each case. the application to select was 
_ rejected by your. office for the same reason. . After setting out section — 


94 of the act of March 3, 1891 (29 Stat., 1095, 1103), providing for 


| ; “the establishment of forest reserves, and the: provisions of the act of | 
~ June 4, 1897, supra, which declare the purposes for which such reser- 


vations are eatablished and the kinds of lands not. intended to he 


included therein, and pr ovide for the elimination therefrom of, lands» : 


‘better adapted. for mining or agricultural Peo than for: ee : 
usage,”. the Depar tment said, in the case cited: | , 


From these provisions of the act of 1897 it clearly appears that Chigies did Hot ; 


‘intend to authorize the inclusion in public forest reservations ‘‘ of lands more valua 


ble for the mineral therein, or for agricultural purposes, than for forest purposes”’ 


2 - and also that adequate provision ig made for the elimination from: such pocedatious: as 
- of lands of the, character just described and their restoration to the public domain. . 


_ But: where public agricultural lands are improvidently included in.a forest reserva- 
tion they can be eliminated therefrom only by a proclamation of the President or by 
the action of Congress, and until'so eliminated they will continue a part of the 
reservation and be withheld from settlement and entry. It does not appear from the 
record in this case whether or not the land Gosney sought to select is agricultural in 
character. But if it be conceded that.it is of such character it is still none the less 
reserved from entry or settlement, and so not subject to lieu selection, so long as Ub 
remains a part of a public forest reservation. 


--These views, if sound, are decisive upon the first contention of apel- 


a lant. Upon Histher careful consideration the Department sees. no 


-. reason to doubt their soundness, or,to dissent from them in this case. 


‘Relative to the author ity of fhe Pr esident to establish forest reserva- 


_ tions and to the character of the land which may be embraced ther ein, 
-. section 24 of the act of Mar os 3, 1891, Bee and the Duron of the | 
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act of rent 4, 1897, supra , bearing thereon, bing in part mater tis, | 
must be construed together to ascertain the intention. of cin Sis th in 
‘the premises. In said section 24 it is pr ovided: | 7 


That the President of the United States may, from time to time, ae spect and 
reserve, in any State or Territory having public land bearing forests, in any part. of ~ 
the public lands wholly or in part. covered with timber or undergrowth, whether of 
commercial value or not, as public reservations, and the President shall, by public 
pr oclamation, declare the establishment of such reservations and the limits ther eot. 


In the said act of June 4, 1897, it is provided that— 


No public-forest reservation shall. be established, except to improve and protect 
the forest within the reservation, or for the purpose of securing favorable conditions 
_ of water flows, and to furnish a continuous supply of timber for the use and neces- 
__ sities of citizens of the United States; but it is not the purpose or intent of these 


.. provisions, or of the act providing for’such reservations, to authorize the inclusion | 


therein of lands moére- valuable for the mineral ther ein, or "tor agricultur al DUrpOSee ae : 
" than for forest purposes. Sn | oo , 


And that-— 


Upon the recommendation. of the: Secretary of ae Interior, with the appiewal of 
the President, after sixty days’ notice thereof, published in two papers of general ~ 
circulation i inthe State or Territory wherein any forest reservation is situated, and 
near the said reservation, any public lands. embraced within the limits of any forest Eo 
reservation which, after due examination by personal inspection of a competent.per- . 
son appointed for that purpose by the Secretary of the Interior, shall be found bet- 
ter adapted for mining or for agricultural “purposes than for forest ussge, may be 
_restored to the public domain. ~ : 
The President is hereby bored at any time to es any Executive order . 
. that has been or may heréafter be made establishing any forest reserve, and by such 
modification may reduce the area or change the boundary lines of such ee: or 
| mBy. vacate altogether any order creating such reserve. ve 


-- Avery large discretion is evidently lodged in. the Pisadcnt by 
these statutory provisions. His judgment.is to be. guided and. con- 
trolled only along general lines. In the said legislation of 1891 prac- 


tically no limit is placed upon the exercise of his author ity to estab- — | 


lish. for est reservations from time to time, except that the lands - 
reseryéd must be ‘ ‘public lands wholly or in part covered with timber 
or undergrowth.” In the act of 1897 his authority is further limited 
only to the extent of the declaration therein of the pur poses of such - 
legislation, and that the inclusion in forest reservations ‘of lands 
more valuable for the mineral therein, or for agricultural purposes, _ 
than for forest purposes” is not intended to be authorized thereby. 

Recognizing that lands ‘‘ better adapted for mining or for agricultural 
- purposes than for forest usage” had already been and might there- 
after be included in such reservations, that act made provision for 
their elimination when ascertained as ea directed. 

The language quoted in the two instances imimadiataly” pr eceding j is 


worthy of particular notice. It is not simply lands that are merely : 


agricultural i in character that are not to be included in forest reser Vva- 
tions, or, if included, may be .restored -to the public domain, .but | 
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ere nae valuable = . . tor ee aitaeal purposes are for forest 
purposes,” or ‘‘for forest usage.” The language used, it is evident, | 
was carefully and wisely chosen: In. determining “whether any par- 

ticular tract or. body of land ought to be included in a forest reserva- 
tion, or, if included, ought to be eliminated ther efrom, its value to — 
the reservation for forest purposes or for. ‘purposes ofa. reservation | 

generally, and the effect of its omission or elimination. therefrom are 
to be weighed against its value for agricultural. purposes. Its rela- 
tive position in the proposed. or existing reservation maf be of 
much importance in such determination. If. immediately within the 


reservation boundary, for instance, its separation from’ the reserva-_ 


tion might be a matter of small concern; but if at some distance within | 
the reservation, and especially if many ta be thus eliminated, the. | 
| consequences thereof: might, and ‘probably would be, very injurious, 
. affecting not only the integrity of the reservation, but its maintenance 


and. control, and perhaps eventually rendering abortive the purposes 


for which it. was established. Considerations like these may render. 
the nature of the soil of such tracts or bodies of land; or their con- 
dition as to the growth of trees or other vegetation thereon, of minor 
importance in the determination; and when the tract is small, con- 
sisting of but forty acres, and far within the limits of the lands 
reserved, as in the present. Instance, the mere fact that it. might be © 
nearly or even entirely devoid of- timber and distinctly agricultural 
land would not; under ordinary circumstances, if otherwise subject. — 
to inclusion ina forest reservation, justify its exception or elimina- 
tion therefrom. | ; 
_Appellant’s second bor tention can not be sustained. The exception 
in the said proclamation of August 1%, 1898, depended upon Py pe 
lant, reads as follows: — | | 
‘Excepting from the force and effect of this proclamation all lands ahich may have 
been, prior 'to the date hereof, embraced in any legal entry or.covered by any law- 
ful filing duly of record in the proper United States Land Office, or upon which any. 


. valid settlement has been made pursuant to law, and the statutory period within 
which to make entry or filing of record hag not expired; and all mining claims duly 


i located and held according to the laws of the United States and rules and pee avione 


not in conflict therewith. 

Provided, that this exception shall not eaanae to more to any ante tract of 
land unless the entr yman, settler or claimant continues to comply with the law under 
~ which the entry, filing, settlement or location was made. : 7 | | 


The tract in question was: embraced in “Munds’ entry ef caine at 


| the date of said proclamation. He had then already delayed making 2 


final proof beyond the period of seven years ordinarily allowed by 

the homestead law within which to make the same, and it does not 

appear that he thereafter submitted such proot and applied for the 
extension of one year provided for in certain cases by the joint reso- 
| Tation of September 30, (1890 — ee iis Instead, as he admits in — 
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- ne affidavit, he sé the land to Gosney and duly relinquished to ae : | 
United States all claim thereto.. 
Whether notwithstanding the lapse of more tien seven years since | 


he made the entry the same was, within the meaning of the said procla- 


mation, at the date thereof still a “legal entry” which might have been 
perfected had he elected so to do, and thereby continued and completed. 
the exception declared in the said proclamation, it is not necessary to 
decide. By its terms the continuing effect of the exception was lim- 
ited to those tracts, theretofore embraced therein; for which the entry- 
man or claimants continued:to comply with the law under which theix 
entries, filings or settlements were made. Upon failure longer to com- 
ply with the law,.as to any tract theretofore within the exception, the 


exception in favor of such tract ceased to be operative and the same _ 


fell within the reservation made by the proclamation. By his sale of 
the land embraced in his homestead entry, Munds violated the home- _ 
stead law and defeated his right to perfect his entry, if such right 
thereto existed (Walker v. Clayton, 24 L. D., 79). By his relinquish- 
ment he expressly elected to discontinue Goriolinnee with the home- 
"stead law under which he claimed the tract. Either such sale or relin- 
quishment was sufficient to destroy the continuing force and effect of - 
the said exception; and thereupon the tract at once came under the 
reserving power of the President’s pr oclamation and ever since. by 
force thereof has been part of the said forest reserve and not subject 
— to lieu selection under the act of June 4, 1897. af 
Gosney knew that Munds held the tract under the Honiectandl law 
and he is chargeable with knowledge of the conditions on which alone 
the tract would continue excepted from the reserve. His allegation . 
as to the expenditure of a considerable sum of money for-and upon 
the said tract and as to the extraordinary value of the tract to him in — 


"his operations as a ranchman cannot therefore affect the result. 


- Appellant’s third and last contention is dependent. upon the second, — | 
- which having fallen, the other. must. also fall with it. It need not . 
therefore receive any consideration. 

The decisions of your office rejecting his :said ciation to select: 
the land and refusing to order an investigation as to its character with 
a view to its elimination from the said reserves as requested by him, 
are both affirmed in accordance with the views herein expressed. 


J ARED AW Ocbaninen 


Motion for review of depar tmental decision of Febr uary 20, 1900, | 
99 L. D., 531, denied by Secretary Hitchcock, J une 1, 1900. : 
| 24368—Vol. 0s 7 | 
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“FREE HOMESTEADS—ACT OF MAY 17 ; 1900. 


_ Ixsraucrions._ 


Commissioner Hort ann to. register Ss and receivers, United States land 
. . | | Offices, June 5, 1900. : 


: Your attention | is called: to the pr ovisions of nee act of Congress Of S52 
- May 17, 1900 (Public No. 105), entitled “‘ An. Act providing for free 
homesteads on the public lands for actual and bona fide settlers, and 
r ee ‘the public lands for that purpose,” which reads as follows: 


- Be tt enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That all s settlers under the homestead laws of the United States — 
upon the agricultural public lands, which have already been opened for settlement, 


- acquired prior to the passage of this act by treaty or agreement from the various — 


. Indian tribes, who have resided or shall hereafter reside upon the tract entered in . 
good faith for the period required by existing law, shall be entitled to a patent for | 


the land so entered ‘upon the payment to the local land officers of the usual and cus- 


- tomary fees, and no other or further charge of any kind whatsoever shall be required. 


from: such settler to entitle him to a patent for the land. covered by his entry: Pro-. 


vided, That the right to commute any such entry and pay for said lands in the option - 
of any such settler and in the time and at:the prices now fixed by existing laws shall © 


remain in full force and effect: Provided, however, That all sums of money so released 


which if not released would belong to any Indian tribe shall be paid to such Indian 
tribe by the United States, and that in the: event that the proceeds. of. the, annual . 
sales of the public lands shall not be sufficient to meet the payments heretofore pro- 
vided for agricultural colleges and’ experimental » stations. by an act of. Congress, 


i approved August thirtieth, eighteen hundred. and ninety, for the more. complete a 
endowment and support of the colleges for the benefit of agriculture ‘and mechanic —— 


arts, estabhshed under the provisions of an act of Congress, approved July second, 


eighteen. hundred and sixty-two, such deficiency shall be paid by the United States: 


— And pr ovided further, That no. lands shall be herein included. on which the United 
States Government has made valuable Eaprovements or lands that. have been sone at 
public auction by said Government. | oe: 

Src. 2. That all acts or parts of acts inconsistent W ith the provisions ot this act are. 


- hereby repealed. 


You will observe ‘that only settlers under ‘lie Roce on upon 
x ‘ite acricultural public lands, which have already been opened to settle- 
ment, acquired prior to the passage of this act by treaty or agreement = 
from the various Indian tribes, are affected by this act. : 
‘This act does not change existing laws as to the time of submitting 
final proof and making payment of final commissions. See acts of July 


96, 1894 (28 Stat., 123), June 10, 1896 (29. Stat., 349) June 7, 1897 (30 2g 


Stat., 87), and J uly 1, 1898 (30. Stat., ; 595). , | 
“Where final proof: ie been her étofore ane for lands affected by 


~ this act and payment has not been seas such a will not now 7 


be required by you. | : 
Where the payments were aucnerued to be aades in Gaatallimente aa ; 

a partial payment has been made but final proof has not been made, no 

other © or ee paymnens will be pequree when the homestead settler i 
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makes his final pr aot aioe the payment of the final commissions 
and testimony fees. ) | 

In reporting entries hereafter was the money is “released which 7 
if not released would belong to any Indian tribe,” which were hereto- 
fore reported under a separate series, you will continue so reporting 
them in accordance with the instructions already issued. | | 

Where the regular series of entries was kept, -you will. continue 
such series, reference being made on the entry papers and abstracts _ 
to the particular India reser vation and the act under which the lands 
were ceded, _ 

Where the right to commute homestead entries within any of the 
reservations covered by the act has been heretofore authorized by 
statute, homestead settlers may commute their entries therein in the. 
time and at the prices now fixed by existing laws. er vais 

Entries, where settlement and residence are not requisite, as is the | 
case iadae section 9306 R. S., do not come within the provisions of 
this act. oe oo ty Pht | Z 
. Approved: a.  # y ; 

__E. A. Hrrcucocg, sl a 

Secu aey 


RAILROAD GRANT—SETTLEMENT CLAIM. 
Orecon AND CALIFORNIA R. R. Co. ». Wire. 


The right of the railroad company aided the grant of J uly 25, 1866, attached to the. 
granted sections when the map designating the line of road was filed with the 

. Secretary of the Interior and accepted. by that officer. 

Land embraced within an unexpired pre-emption oe at the date of said grant is 

excepted from the operation thereof. | : 

A settler upon surveyed land lying within the limits of said evant, prior iG the defi- _ 

nite location of the line of road, who does not file his pre-emption declaratory 
statement until after the definite location of the road, has no such claim a3 serves _ 
to except the land from the operation of said grant. 


Secretary Hitchcock to the Comméssioner of the General Land Office, 
(W.Y.D.) | Sume 7, 1900. Oo (E. W. C.) 


‘The appeal of the Onsen and California Railr cal Cay from. 
your office decision of February 15, 1896, in the matter of the home- 
‘stead entry of beers N. Miller, cover ae the S. + of the NE. ¢ and 


the S. $ of the NW. ¢ of Sec. 23, T. 5.8., R. 3 W., Oregon City land 


district, Oregon, i in which it was held ha said tract was excepted from 
the grant made by the act of July 25, 1866 (14 Stat., 239), under which 


- : appellant lays claini to the land, has been consider a 


Said tract is within the primary limits of this grant as otis to. 
the line of definite location shown upon the map filed. in this Depart-_ 
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~ ment Ostobak 29, 1869, but not. ane pial until Ja anuary 29, 187 0. It is 

of the class known as “unoffer ed”: land,” never having been pr eqanned 
“for offering at public sale. 


~ On December 23, 1865, Franklin T. “MoClintock filed pre- apron 
declaratory statement covering the SW of the NE} and the $4 of the 


NW of said See. 23, and therem he alleged settlement apon the land ae 7 


December 19,1865. | 
On. April a, 1870, Peter Belliqné. filed j pre- -emption declaratory 
"statement covering the entire NE of said Sec. 23, and therein he 
“alleged. settlement upon the land Ja anuary 2 21, 1870. | 
Although pr ‘oof and payment were never “made. under said filings, s 
they have never been formally canceled upon the records. a | 
It is on account of said pre-emption claims that your office decision 
: holds the land in question to have been —e fr om the grant mace 
_ by the act of July 25, 1866, SUpTa. | 
a On October 21; 1887, William N. Miller was pormittod by the fecal 
| sii to make homestead entry of the land here in question, and | 
after due publication of notice he submitted proof under said oy 
and final certificate issued ther eon June 26, 1894. | 


‘The appeal urges error in your office. decision in holding that ihe co 
company’s right did not attach until the acceptance of its map of defi- 
nite location on January 29, 1870, and that the pr e-emption filings by 


McClintock and Bellique | served, to except the land from its grant. 


The first ground of error is similar to that made and resolved against 


the company in the case of Oregon and Califor nia Railroad Company v. _ 
Pickard (12 L. D., 133), in which case it was held that the right of the | 
company under the grant of July 25,1866, attached to the granted — 
sections when the map designating the line of road was filed with the — 


~ Secretary of the Interior and accepted by that officer. It must there- _ 
+ fore be held that no error was committed in your office decision treat-_ 


ing the date of the attachment of rights: under said grant, in the vicinity 
_ of. the tract. in question, to have been. on January 29, 1870, when the 


Seer etary of the Interior accepted the map ane the line of definite: ae 


7 location of the road. opposite. ther eto, 


As to the effect of the pre- emption filings made upon this land that, 


. 7 made. by McClintock on December 23, 1865, was a subsisting claim’ at 
‘the date of the passage of the. act. making. the grant and therefore © 


served to except.the tract cover ed thereby from the operation of the 
. grant. (Oregon and California R. R. Co., 29 L. D., 268.) 


Relative to the filing of Bellique, it will be seen that said filing was 
net made until after the acceptance. by the. Secretary of the Interior os 
of the map of definite location of the line of railroad, but in his declara- 
tory statement Bellique alleged settlement. upon the land J; cle 21, - oe 

* 187 0, eight days prior to such definite location. 
At the time of Bellique’s settlement and. thencefor Ss to the time 


* ot the definite location of the line railroad, the e land 3 in contr FOversy. ae 
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 -was.surveyed and was situate in an organized land district which had 

_ an established local land office and a duly authorized and acting regis- — 
ter and receiver. During that time he could have filed the necessary _ 
declaratory statement i in the local land office and have thereby estab- — 
lished a:record-claim to the land which would have prevented it from 
passing under the grant to the railroad company upon the definite . — 
location of the line of road; but Bellique did not file a declaratory — 
- statement and thereby sstablich: a record-claim to the land before such 


definite location of the line of road, and his failure to do so.was not | 


due to any accident or omission, nat the fault of himself, but of the 
government or some officer thereof. He did not ther efore at the time. 


_. of such definite location have such a claim as excepted the land from — 


the grant to the company. (Tarpey v. Madsen, 177 U. S.) 


Your office decision is affirmed as to the eitect: of the filing” of a Ls 


McClintock, and is reversed as to the effect. of the. filing of Bellique, 
and Miller’s entry will be canceled as to the SE 7 of the NE ¢ of said 
Sec. 23. | 


‘ 


‘REPAYMENT—ASSIGNEE-SECTION 2, ACT OF JUNE 16, 1880. 
W. F. Horrman. 


The right of assignees to repayment under section 2, act of June 16, 1880, is restricted 
to assignees of the land, and does not extend toa purchaser of a-mere claim for . 
the money paid on the entry. | : 


Acting. Secretary Ryan to the Commissioner 0 r the General Land 
(W. V..D.) Office, June 9, 1900. . 9 (C. J. G.) 


_ This case has reference to the SE. 4 and SW. + of Sec. 13, T. 1 N., R. 
1 E., La. Mer., Opelousas, now New "OMleatisy land district, Louisiana. | 
The et of your office show that the land was purchased by John | 
‘Heap at Opelousas, Louisiana, under the act of March 8, 1811 (2 Stat., 
662), at the rate of two dollars per acre, credit system, and that final - 
payment was made therefor by. his assignee, Joseph J. Scott, to whom 


- final certificate No. 87 was issued November 4, 1826. 


November 26, 1897, your office instructed the local officers to seal 
upon Scott, his hens or legal representatives, to show cause why his 
entry should not be canceled for conflict with the private grant to - 
Alexander Fulton and William Miller, confirmed by act of April 
29, 1816, and patented April 3, 1839. Notice was accordingly sent to— 
Scott or his legal repr esentatives. by registered letter addressed ‘to — 


_ Loyd, Louisiana, the post-office nearest the land. Copies of your said _ 


office letter were also sent by the local officers to the postmaster nearest 


‘the land and to the clerk of the court of Rapides parish, requesting 


information as to the owner or claimants of said land: The said 
officers reported that the registered letter had been returned unclaimed 
and that the postmaster and clerk of court had failed to respond. 
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The entry was: eaneeled by yout éffies for confict with the Fulton and 
| ‘Miller grant March 30, 1898. A: 
Prior to the last- aamed date, to wit, Mine 14, 1898, Ww. F. Hof 
man made application for repayment of the pur chase money paid on 
said entry. Accompanying his application is a certified copy of a 
petition, filed December 23, 1897, addressed to the J udges of the Tenth 
Judicial District Court in a fait the Parish of Rapides and State of 
Louisiana, setting forth that Joseph J. Scott departed this life many | 
years since and that bis succession has not been, opened; that said suc- 
cession is entitled to aland-claim against the United States and located 
-in the parish of Rapides. It was accordingly asked in said petition 
that an inventory be taken and an appraisement made of the effects of | 
the succession and a curator appointed for thesame. . -_ 
Certified copies of the proceedings had under the petition are also. | 
— filed, which show: that appraisers were appointed; that the only prop: 
| erty pointed out to such appraisers as belonging to the enecrson of 
Joseph J. Scott was final certificate No. 37, issued for the SE.4and _ 
SW i of Sec. 18, T. 1 N., R.1E. , which was appraised as real estate and — 
valued at $150.00; ire a anrAtoE was appointed, and upon his repre- 


sentation that it. was necessary to sell the propery belonging tothe 
succession of Scott and described in the appraisers’ inventory, for the 


payment of debts, a sale thereof was ordered by the court; that said 
property after due notice was offered for sale by the sheriff of Rapides 
parish and by him sold, on March 5, 1898, to W. F. Hoffman for the 

sum of $100.00, ‘The property sold is thus descr ibed 4 in the sheriff's 
~ deed filed March 7, 1898: 


Final certificate No. 37, purporting paomene for SE. - and sw. t Lat Bet, 13 Tp. iy 


- N., R.1E., under the credit system at the Opelousas land office in Louisiana, and 
_ all rights and claims thereunder against the United States government, being, lying ; 


; and situated in the Parish of Rapides, Louisiana. sat 


The application for repayment was tr ansmitted Mar chi 165 1898, and 
denied by your office May 6, 1898, on the ground that Homans is not 
‘an assignee within the iene of the repayment statute; that the 
sheriffl’s deed can not be held to be an assignment of title to the land . 
but rather ‘‘an assignment of a mere claim against the United States.” 


“No appeal was taken from this action but that fact is explained in an . - 


affidavit filed by Hoffman April 13, 1899, in which he states that he 
was employed in the volunteer military service of the United States. 
_ For this reason and because he had filed applications for repayment in 
several other similar cases, your office, under date of April 2, 1900, 


again considered the case and again denied the application, from which aa 


decision Hoffman has appealed here. : 
The act of } May 10, 1800 (2 Stat.,. 73), provided for the establish- | 
ment of land offices, aaa the sale of lands of the United States, in the — 


” ge territory northwest of oy Ohio and aboy iC the mouth of the » Kentucky. 


a 
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river, at not. less than $2.00 per acre under a credit system... Upon 
payment being completed the register was required to issue a final 
certificate to the purchaser and upon its presentation to the Secretary 
of the Treasury, the President was authorized to grant a patent oe | 
the land ‘‘to the said purchaser, his heirs or assigns.” 7 
_ The act of March 3, 1811, supra, under which “the land herein was 
purchased. by J ohn Heap, authorized the sale of lands in the territory | 
of Louisiana, ‘‘on the same terms and conditions as have been or may 
be by law pr pyided for the lands sold in the State.of Ohio... and 
patents shall be obtained for all lands sold in the territory of Louis; 
jana, in the same manner and. on the same terms as is or may be Py O- 
vided by law for-land sold in the State of Ohio.” | 
Hoffman’ s contention is that the provision in the above acts shoe? 
izing the granting of a patent to an assignee, entitles him, as the 
person named in the sheriff’s deed, to repayment of the purchase 
money paid by Scott. There may be some question whether Hoffman 


. occupies the status of an assignee in any sense, for the reason, as 


stated in your office decision, that final certificate No. 37 was. in fact 
never in the hands of the appraisers, and consequently was never 
pointed out to:them as property belonging to the succession of Joseph 
J. Scott, as testified to by them, was never in the hands of the sheriff 
who sold the same, and was never delivered to Hoffman who purchased 
it. The whole proceedings culminating in the appointment of'a 
curator and the sale of said certificate were apparently based on the 
_order contained in your office decision of N ovemper 26, 1897, holding ' 
Seott’s entry for cancellation. 
If it be conceded, however, that the pr oceedings in the Rapides 


parish court were in all seapects regular, Hoffman can not be con-° | 


sidered in other light than the purchaser of a mere claim against the 
United States for re-payment of purchase money, which does not’ 
confer upon. him the status of an assignee within the meaning of the 
| repayment act. PeonOn 2 of the act of June 16, 1880: (21 —_ 287 ‘ 
is as follows: | 


_ In all cases where homestead or Aiimber-culiure or deere land: entries or Dthier . 
~ entries of public lands have heretofore or shall hereafter be canceled for conflict, or 
where, from any cause, the entry has been erroneously allowed and can not be con- 
firmed, the Secretary of the Interior shall cause to be repaid to the person who 
_ made such entry, or to his heirs or assigns, the fees and commissions, amount of 
~ purchase money, and excess paid upon the same upon the surrender of the duplicate 
_ receipt and the execution of a proper relinquishment of all claims to said land, when- 
ever such entry shall have been ae canceled by the Commissioner of the. ener | 
Land Office. = 


The construction placed upon | ‘this section by depar tmental cireular | 
of August 6, “1880, is as follows: | 


. Those persons are assignees, within the meaning of the. statutes sat hoviane the 
_ repayment of Dorcas aye who pur chase the land after the entries thereof, are. 
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7 eampiea and fake wassgmieaerits af the title ander seh entries prior to complete 
cancellation thereof, when the entries fail of confir mation for reasons contem- — 
plated by the law. To construe said statutes so as to recognize the assignment or 
transfer of the. mere claim against the United States for repayment of purchase — 
money, or fees and commissions, disconnected from.a sale of the land or attempted 
transfer of title thereto, would be against the settled policy of the eee and 
repugnant to section 3477 of the Revised Statutes. _ 
This. construction was adhered: to in departmental, instructions of 
November 2, 1895: (21 L. D., 366), the syllabus of which reads thus: 
The right of assignees to. repayment under section 2, act of June 16, 1880, ig 
restricted to assignees of the land, and does not extend to persons holding an BeSIBM; 
ment of the claim for the money paid on the entry. 
_ The language of the sheriff’s deed to Hoffman, describing the pr op- 
. erty sold, shows that the transaction was ‘wholly. ‘‘disconnected from — 
a sale of ‘the land or attempted transfer of title thereto.” According 
_ to that language final certificate No. 87 merely purports payment for | 
said land, and that upon presentation of said certificate to the Com- 
- missioner of the General Land Office the purchaser of the land is 
_ entitled to receive a patent, therefor; but it does not purport a convey- — 
~ ance of, the land itself. The sherihs deed could not therefore pass 
“more than a claim for repayment of the purchase’ money paid by 
Scott. Besides, the proceedings of the. district court of Rapides — 
. parish were had and applic cation for repayment was made prior to the © 
cancellation of Scott’s entry. aa a 
_ It will be observed also tint ie eee ‘et requir es, peter e 


purchase money is repaid, the ¢ ‘surrender of the duplicate. receiptand =~ 


the execution of a proper relinquishment of all claims to the land.” 

Neither of these accompanies Hoffman’s application for. repayment, oN 
and it is probably not’ within his power to furnish the duplicate — 
receipt. Any relinquishment that might. be executed by Hoffman 
would be of doubtful efficacy, because, as. before shown, the sheriff’s 
sale at most only transferred to him a possible claim against the 
United States for the purchase money paid by Scott but gave him no 
_ interest in the land which would be susceptible of -relinquishment. 

Furthermore it does not appear, as set forth in your office decision, 
that at the date of the proceedings had in the district court of Rapides 
parish, the equitable title to: the land in question was. vested in the 
succession of Joseph J. Scott, or that such title had not been transferred 
by him or vested in his legal heirs, or by them conveyed to other - 
parties. With the appeal here is filed a certificate of the clerk of said 
court stating that upon examination of the records of Rapides parish 
he does-not find any transfer made by Joseph J. Scott of the land in 
question, except that made by the sheriffs | sale to W. F. Hoffman. — 
‘The clerk also cer tities, however, that the records of said parish were © 
_ destroyed by fire in May, 1864, and that the records filed up to that 
- date ¢ are not in his ] Possession. ce final a issued to Scott 1 15" 


_ 
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| November, 1896, it is plain that. tiie clerk’s: certificate can not bé. | 
accepted as Soaclaniys that Scott may not have sold the land, or that 
it did not vest in his legal heirs and was not conveyed away by them 
prior to 1864. 

‘Altogether a case is not ie presented coming within the contem- 
plation ‘of the repayment. statute. The decision of your office is 
accordingly affirmed. | oO _ 


ree 
“ 


| HOMESTEAD CONTEST_ABANDONMENT—ACT OF JUNE 16, 1898. 
Brown v. PETERS: | 


The requirement of the act of June 16, 1898, that the affidavit of. contest, in a case 
where contest is initiated against a settler, on the ground of abandonment, at a 

- time when the United States is engaged in war, must contain an allegation that: 

_ the alleged absence of the settler was not due to his employment in the army, 
“navy, or mariné corps of the United States, is for the sole benefit and protection: 

of the settler, and will be considered to have been waived by him where he per- 
sonally appears at the hearing and makes a general defense to the charge of 
abandonnient without objection to the omission from the affidavit of the required. 


allegation. 
The case of Burns v. Lander; 29 L. D., 484, cited and distinguished, 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
vey) . dune 9, 1900. a (ALS. TT) 


—6h On d dS anuary 18, 1896, J oh H. Peters aaa Agueaceul entry No. . 
14,794, for the NW of Sec. 9, T. 135 N., R. 61 W. , Grand Forks, | 
Nor th Dakota, land district. | 
On August 16, 1898, Mellie D. Brown initiated -a contest against 
said entry upon the we ge of abandonment and failure to settle upon, 
cultivate and improve the land as se by seat the char ge in ae 
affidavit being— 
‘that the said John H. Peters has wholly apaadoned anid tract, and changed his resi~_ 
dence therefrom for more than six months since making said entry and next prior 
to the date herein; that said tract is not settled upon and cultivated by said party ag 
_ required by law. 
Notice was issued and served fixing Ostsber 5, 1898, as mile date of 
, hearing before the local officers, and on that day both parties appeared 
In person, with their attorneys. Peters’ appearance was, in contem-~ 
plation of law, a general one, although he denominated it as a special | 
one, made for the sole purpose of objecting to the contest affidavit or » 
eoinpia: because not properly corroborated and containing contra- 
dictory char ges, and further denominated his appearance as one made. 


- for the: sole purpose of cross-examining witnesses of contestant ani 


producing testimony on his own behalf. 
Testimony. was offered by both parties, and on EF Slay 20, 1899, 
- the local officers found i in favor of the contestant. and recommended. 
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the: Ponce non of the entry. From their achon Peters appealed to 
your office, where, on August 22, 1899, a decision was render ed aftirm- : 
ing the aoa of the local officers: aa holding Peters’ said entry for 
cancellation. From that. decision Peters has re to this ie gel t- 
ment, and assigned errors-as follows: 


First. In holding that Peters’ improvements on the land did not b indicate a resi- - 
dence thereon. 7 3 

Second. In holding that it does not appear from the testimony that Peters! actual 
residence. was on the land in controversy, = | 3 : | 

Third. In oleae that the contestee did not maintain an actual residence on the 
land in contest. | 

- Fourth. In holding that the Seti wecidouce. was upon iter land. 

Fifth. In affirming the decision of the register and receiver of the local land fhe, 

Sixth. In disregarding the evidence of the witnesses who gave conclusive testimony 
on the question of residence in this contest, showing that the actual residence of the 


__gaid Peters was on the land in question and not elsewhere. 


Seventh. That the character-of the improvements made. on other land by the con- | 


~ testee indicated a residence by! himself pers and not on the land involved in _ this —_ 


contest. 
It is unnecessary to review tne en ‘Suffice it to. Say “ine it 
warrants the finding of. the loval officers and of your office, tothe — 
effect that the defendant?s real home isnot, and never has been, on the 
land in controversy, but is on another ad different: tract owned oy | 
him, some two and one-half miles from the land in. question. - | 
This contest was initiated two months after the approval of the act . 
of June 16, 1898 (30 Stat., 473), which inhibits the initiation of con- _ 


| tests after that time against such entries, on the ground of abandon- 


ment, unless it shall be alleged in the pr iawn) affidavit: of contest 
that tho settler’ s alleged absence from the: land was not due to his 
employment in the military or ‘naval service of the United States, 
either in the war with Spain, or any other war in. which the United 
States might be engaged. (Burns v. Lander, 29 L. D., 484.) The 
only charge in this case is abandonment, and it is not alleged | in the © 
preliminary affidavit of contest that the defendant’s. absence from .the 
Jand was not due to. his employment i in the or ayy in time of 
war. io4 | 

The pr oof not only shows eon acne or. ante to éstablish res- 
idence upon the land, but that the dafendants absence from the land. : 
was not due to his service in the ar my or navy, and the question to be 
determined ‘is whether or not the omission from the contest affidavit _ 
| of the allegation prescribed by the statute is fatal to the contest. | 

The pur pose of the act of June 16, 1898, was, among other things, 
to afford to settlers upon the public lands who, should enlist. or be 
actually engaged in-the army or navy of the United States in time of. 
war, immunity from. contests on the ground of abandonment, where 
_ the absence from the land was due to such service. While it is clear 
| that the local officers should not have issued notice upon an affidavit 
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of contest ith did not contain the diveustion requix sa by the stats, 
yet under the facts of this case the question arises whether the entry- 
mah for whose sole benefit and protection the requirement was made, . 
— waived compliance therewith, where he appeared in the contest and, - 
without objecting to the omission from the contest affidavit of the - 
. required allegation, made a general defense to the char ge of abandon- 
ment. : : | 
A. sineutory or soacatueoeal provision. affecting one’s property or 
alienable rights may be waived. (28 Am. and Eng. Ency., 535.) In_ 
_ the case of Shutte v. Thompson (15 Wall., 151) it was held that— | 
A party may waive any provision whether of.a contract or .of a statute, intended 

for his benefit. | : 
That was a case in which exceptions were filed toa deposition taken 
de bene esse under the act. of Congress approved September 2, 1789, 
stating the circumstances under which. depositions might be taken, 
and prescribing the mode in which they might be taken. . The require- 
-ments-of the-statute had not been complied with as to notice to the 
opposite party, as to the oath to be administered to the witness, as to 
the officer before whom the deposition might be taken, or as to the 
required certificate showing the reasons why the dgaodton was taken. 
Counsel for the party who excepted to the deposition had accepted. 
notice of the taking of it, and had appeared and. cross-examined the 
witnesses, and the deposition had been filed in the papers of the case 
more than a year before the trial, and-no exception had been taken to 
_ or endorsed upon it. The court, in discussing the per raised by. the 
exception to the deposition, seid: | . | 


It. must be conceded that. the authority to take depositions de bene esse under the 
30th section of the act of 1789. has always been coustrued strictly, being in deroga- 
tion of the rules of common law, the formalities prescribed by the act must be 
observed; and many cases may be found in which such depositions have been 
rejected because it did: not appear that the required conditions or formalities had 
- been regarded. They are all, however, cases ini which the party objecting did not | 
attend the examination of the witness, or took no part init.. They are all consistent 
with the rule, that a party may waive any conditions that are intended for his sole - 
benefit, and that he does waive every formal objection when he attends the exami- 
nation of a witness, cross-examines without protest and remains silent until the. wit- 
ness has died. ) A 
It has been held that the: immunity from suit belonging: to: a State, 
_. which is pr otected by the Constitution, is a personal privilege which 

it may waive at pleasure, and that its appearance in a court of the 
United States is a yoluntary submission to its jurisdiction, and hence | 
a waiver of the benefit of the constitutional provision in its favor. . 
(Clark v. Barnard, 108 U. S., 436; Beers 7. Arkansas, 20 How., 527.) 

In the case of Warré en v. Glynn wre N. H., 340) the rule i is stated by 

~ the court as follows: 


It is a general rule to which, if it be not universal, the present case does not seem 
to us to form any exception, that where general jurisdiction, or the power to act .-- 


60. —s-:dDEGISIONS RELATING TO THE PUBLIC LANDS. 


: exists, and the. only objection to its exercise is one intended for the benefit and _ 
designed for the protection of the party complaining, such objection must be taken 
at the earliest practicable opportunity, after the party or his counsel become’aware — 


of the facts on which its validity depends, | or it will be held to have been waived by | | 


the omission or neglect to urge it seasonably. The reason of the rule would seem 


to be that it is justly to be regarded as the folly or misfortune of a party if, knowing - 


of a valid objection to a proceeding, he neglects to avail himself of it, but stands by 
_ and participates therein, unless he intends, as is the natural. presumpu on from his 
| silence, to waive altogether any objection on that account. . 
It is well settled that when one submits to the jurisdiction of a 
~ court, otherwise competent, and makes defense to an action brought 
- therein against him, he is bound by the action of the court, and can 
not, after 4 sdoment: be heard to object to the manner in which the 
— jur ssdiction of the court was invoked by his adyer: sary. 
_ **Where-a court has jurisdiction of the subject matter, and certain: 
conditions are essential to its exercise, they may be waived by con- 
sent, and such consent may be inferred from a failure to. object” (12 
Am. & Eng. Ency. of Law, p. 300, note 5, and cases there cited). 
_ In the case of Toland d. . Sprague a Pet. ro) it was ae (sylla- 
bus) that— | | ' 
_ A party against whose peopeeey a, for eign. Siechinent has issued j ina Circuit Court 
of the United States, although the Circuit Court had no right to issue such an attach- | 
ment, having appeared to the suit and pleaded. to issue, can not. afterward deny the. 
jurisdiction of the.Court. The party had, asa personal privilege, a right to refuse 
to appear; but it was also competent to him to w alve the objection. 

The defense of a statute of limitations may be waived by the par rty 
entitled thereto, and having been waived and.not set up prior to judg- 
ment, can not. after ward be availed of. Thus it was. held i in the case 
of Rees v. Wood (109 U. 5., 185), syllabus, ‘that 

- In the absence of a statute to the contrary, the defense of a statute of limitations, 
which is not raised ones in pees or on 1 the trial, or before judgment can not be 

availed of. FS 7 : 3 

By law the local officers have poise viniisdiction to noe contests — 
‘against entries, based on the charge of abandonment. The statute in 
question, ‘for ‘hie sole benefit and protection of the entryman, places . 
a limitation upon the'mode of invoking that jurisdiction i in contests: 


initiated after its. passage, by way of requiring a pr eliminary allega- 2 


tion in the affidavit of contest to the effect that the char ge of aban- 
donment does not grow out of absence from the land due to service in 


the army, etc., but that compliance with such a requirement may: be 
> waived by the. one for whose sole benefit and. plowedon it Is intended ; 


is fully established by the author ities. 
The case at bar is readily distinguished from the case of Burns Ve 
Lander (29 L. D., 484). In that case the defendant did not appear at. 
the hearing, or make defense, and hence it could ‘not be held that he 
waived the benefit of the iequinemiene of the statute. But in the case 
at bai: the defendant was’ personally served with a notice which 
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informed him of the nature of te charge in the affidavit of contest. 
_ He appeared at the heari ing, cross-examined the contestant’s witnesses, 
testified and introduced witnesses in his own behalf, basing his defense 
alone upon the ground that he had established and maintained his.resi- 
dence on the land as required: by law, and he offered no objection to 
. the sufficiency of the affidavit of contest, nor to the jurisdiction of the 
local office. The case was decided against him by the local officers on > 
_ the issue thus joined. His action amounted to a waiver of the benefit 
of the statute, and the jurisdiction of the local officers can’ not now. 
be called in question. The result is that your said decision is affirmed 
and Peters’ said entry will be canceled. | : “4 


— wr 


CONTESTANT—PREFERENCE RIGHT—SOLDIERS?’ | ADDITIONAL 
: JIOMESTEAD.. . 


RoBESON T, Wuttn. 


A successful contestant who, in exercising his preference right,. iscaias a. asldieae | 
additional homestead certificate upon the land formerly covered by the con- 
tested entry, and thereafter, under the belief that the first certificate is defect- 

_ ive, locates another soldiers’ additional right upon the same land, does not 
thereby waive any rights secured by the first location. | 

7 Acting Seoretary Ryan to the. Commissioner 0 vf the General Lag as 

— (W.V.D.) Office, June 9, 1900. J RW) 


Robeson T. White; assignee of Winifr ed Carver, has appealed to the ~ 
- Department from your office decision of February 19, 1900, ordering | 
a hearing and suspending his application to make additionsl, home- 
stead entry for the SE. + of the SW.-+ and the SW. 3 4 of ‘the SE. 4 of 
See. 17, T. 3N., R. 7 W., Helena, Montana. — | 
“March 14, 1870, George W. Carver made homestead. ae for the. 


N. 4, lot 1 of NW. 4 and the NW. £ of the NE. 4, Sec. 30, T. 37,R.4 — 


_E., Ironton, Missouri containing 79.17 acres. Said land was patented 


August 1, 1860, ander the cash entry of George. Stoney, Jackson 


series, made October 24,1859. Carver’s said homestead entry was 
canceled, June 15, 1877, for failure to make final Pee May 17 c 
1871, said Carver made homestead entry for the NE. + of the NE. 4 


Sec. 30, T. 37 N., R. 4-E., Ironton, Missouri, which | was canceled : 


July 25,.1878, for. failure a make final proof. 
| December 6, 1897, said White initiated a. contest ssanual the pre-_ 
vious entry of John McCrimmon on the land in controversy, and 
McCrimmon’s entry was canceled by relinquishment October 14, 1898, 
a decision being the same day render ed by the local office i in the con- 
. test case in favor of contestant. 

On the same day, said White, as assignee of Winitr ed Car ver, 
widow of said George W. Carver, made application to make additional | 
~ homestead-entry for the said ene under section 2306 of the Revised _ 
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Statutes, as additional to Carver’s entry first above described. ‘Said . 


- White had a-preference right to make entry of said lands under sec- | | 
tion 2 of the act of May 14, 1880 (21 Stat.; 140), as successful con- _ 


testant against a former entry thereof. It does not appear that final 
action by your office has ever been taken on said application. | 7 
September 9, 1899, William Moran filed his affidavit of pr otest 


7 against the application of said White, in which he alleges that i in the 


fall of 1898 he tendered application for homestead entry for, said land, 
which was. rejected. by the local office without explanation; he is 
informed and believes Robeson T. White has filed an application to 


make soldiers’ additional entry of said land, and that such defect : 7 


exists as to bar allowance of the additional entry asked for: 


Protestant established a residence upon and improved the SE.¢ of Sw. aa ES 
— SW.4 of SE. $ of said section 1%, at least ninety days ago, and is still maintaining his 


‘ peu leate thereon. _ 
October 2, 1899, dis Tecnica transtnitted the Pere éftsaid 
White, as assignee of Jacob Pugh, to-enter said land as a homestead. 
under section 2306 of the Revised Statutes, as additional to original 


~ entry by said Pugh, May 11, 1870, for the E.4 of the SW.4 of Sec. 


3, T. 36, R. 27, cone ne eighty acres, eee Mssobri relin-— 
quished a une 6, 1872, certificate of inch right issued to said Pugh 


. July 2, 1878, was recertified to William F’. Moses September 19, 1899, 


under. act of August 18, 1894 (28 Stat., 397), and was in die form 
assigned to said White, with White’s affidavit ees his quence | 
On as an entryman, and that— 


+ I... .-do hereby apply to enter the SE.4SW.4 and SW.4 -SE4 }Sec. 17, Tp. 3 N. Ree 


7 Wess Montana, as additional to said J mob Pugh’s original Howiestead on the E. 4 Sw. 
4 Gee 8, Tp. 36 N., R.27 West (as the payment, or consideration to replace scrip filed | 
with my Gppltanen to make final entry upon said land filed i in said land office Oct. 
14, 1898, and yet unacted upon). 

November 17, 1899, counsel for White filed i in your office certificate 
of the local ad officers at Ironton, Missouri, dated September 11, 
1899, that the records of that office show that coe W. Carver fade . 


the two entries above described; also affidavit of EH. M. Robords, - 


intermediate assignee of the Car yer right, that Winifred Carver, 
widow of George W., at date of her assignment to him did -not 


know that said George W. Carver had made two homestead entries, 


and acted. honestly’ i in assigning ber right to enter 80.53 acres, and as— 
it is now evident she had right: to assign ‘but 40.53 acres, he asks the. 


- application be allowed, and applied in entering 40 acres 3 of the tract a 


applied for. 


= The reason for the offer fe substitute the rie santdeial right for a 
the Carver net appears by affidavit of White, ae in your. ofice, - 


that—_ 


- affiant was advised counsel that there seemed. to be an pened in ine seats 


_ of the Carver right . . . Desiring to retain and assure his right to said land, and the | or 
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- exercise of his Seen right. of entry thereon . .. and to evidence his good faith. . 


he . . . procured the soldiers’ additional homestead cer tificate of Jacob Pugh. ° 


. and filed the same... with an application to locate the same on the land described,. 
'.to the end, and to no other, that should any ‘incurable infirmity be found in 
said Carver tight, the said Pugh certificate might be taken and used in whole or in 
part as the consideration for exercise of his preference right; he had no purpose in 


-' so filing the said Pugh certificate of abandouing his said first. application, nor any” 


| right ; obtained thereby; on the contrary he did it for the express purpose of retain-- 
ing and maintaining his preference right of entry, 


On these facts your office decision was that: 


- By filing a second application (as assignee of Pugh) . ... "White waived all right © 
under his first application (as assignee of Carver), and the instant White signified. . 
his election to withdraw his application as the assignee of Winifred Carver, the right: 
of any actual bona fide settler upon the Jand under the homestead law would attach... 


Your office decision ordered a hearing to determine the facts as to 
Moran’s right, and peace White’ s application. White be a 
to the Department. | 

It does not appear as White at any time srindiet: spanaened: 
or receded from his original application to enter. Being noid that. 


there was infirmity in proofs of the Carver additional right, he offered 


_ to substitute the Pugh right. The intention to claim benefit-of and 
attempt to exercise his preference right, earned by his successful con- | 
test of McCrimmon’s entry, was the essential part of the transaction. — 
In what manner or by what consideration the government should be. 
satisfied for the Jand was only matter of incident to the essential and. 
principal. thing—the exercise of his preference right of entry. . Had, 
for instance, the transaction been one of private entry on location of 
a land warrant, scrip, or payment of money, and it-transpired that. 
innocently a forged warrant, or scrip, or counterfeit. money was paid, | 
the entryman would be allowed to substitute other good warrant, 
scrip, or money, without prejudice to his entry. - . 
Since it has been decided that soldiers’ additional rights are mie 
property, and have lost their personal character, the additional right, 


as it has reference to acquirement of government land, has, as a logical | 
consequence, become similar.in character to a land war rant, serip, or. | | 


money. It is simply a form of legal consideration to the government. 
for the title to the land entered. It is not of-the substance of the — 
transaction that one right or another right, one piece of scrip or 
another piece of like scrip, be surrendered as the consideration for — 

_ the entry, sO Only: aS a mee consiecrenon some vane additional right — 


ds surrender ed, 


. But the facts tend to show that ig first. ste offered to ae located : 
was perfectly valid. If Carver’s entry of March 14, 1870, was erro- 
neously allowed. on land patented August 1, 1860, neal: ten years 

before, it was void at its.inception, and did not impair his original 
right. The entry and its cancellation for want of final proof would | 
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a both | De nugatory. ‘His ante y - of forty a acres. May 1, 487 ‘7 would be 
a basis for exercise of the additional rig ht, and leave him an ‘additional | 


, 3 right of one hundred and. twenty acres. Mrs. Carver’ S aseument a 
- would then be good and White’s first application valid. 3 


: There is nothing in the record to-show that he has waived any right a 
he acquired by his first application under the Carver right. His sub-.— 


sequent location of Pugh’s right was ‘due to erroneous information .— 


that there was infirmity in the Carver right, and was an attempt to 
conserve and protect his rights; not to waive them. . White had earned — 


4 his preference right, and all his acts were. consistent with it and in — 


assertion of it. To constitute a waiver of right one must, with full. 
knowledge of his right, do or forbear doing, something inconsistent 
with the right and -of his intent to rely upon it.- (Bishop Contracts, 
Ed. 1889, Sec. 792; Benecke ». Connecticut Mutual L. I. Co., 105 U. S., 
355, 359; Pence w. Langdon, 99 U. Ss, 578, 581.) The ee to ete 
the Pugh right on the land was not. inconsistent with claiming the land 
by location of the Carver right thereon... Having two rights, White 
‘could claim the land under either. If he had reason to apprehend 
infirmity in one right located on the land, White could properly rein- 
force or cure his entry by locating aiiother right thereon, As, how- 
ever, it appears White was moved to locate the second right on the 
land by errors of the land department in the matter of Carver’s entries, - 
he should be permitted to withdraw his Pugh right, if it be true, as 
appears by the record now, that the Carver right was good. | 
Your office decision is therefore reversed, the order for. hearing | 
vacated, and White will be permitted ‘to protect his preference right 
and entry thereunder by location on the land of the Pugh right, or 
' any valid additional right, if it.should prove to be necessary so to do. 


TIMBER LAND ENTRY-TRAN SFEREE—EVIDENCE. 


(GEORGE Reap. 


A timber land entry held by a transferee ai not be aun cled: upon the uncorrobo- 7 = 
- rated admissions of the original: entryman, made out of court, that the entry was 


“procured at the instance and for the benefit of the transferee. 


| Ee Seoretury Hitcheock to the Commissioner 0 ft the: Gener al Land “Office - : 
7 (Ww. v. 1), ee Pe 16, 1900. . L. B.) 


April aT, 1896, the timber land entry of ae Read for the SE. - 
+, Sec. 26, 7 AO N., R. 1 E., Redding, California, was by your office — 
held for cancellation on ‘the report of a special agent, who reported 
that: the same was made at the instance and in the interest of the firm 
of Tatum and one now members of. the Red Cross Lumber Mill 7 
BO Company. — _ 

as a4 uly 30, 1896, hearing was s ordered, which was aly had, and ab 
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which another special agent, who had also. recommended the cancella- 
tion of the entry, represented the interests of the government, and at 
which the entryman did not appear, he having transferred his entry 
to one Lancaster, who had again transferred the same to. said mill 
company, which appeared by counsel in defense of the entry. o | 

The register and receiver recommended the dismissal of the charge — 
against the entry upon the ground that the evidence offered at the 
hearing was not sufficient to warrant the cancellation of the entry. 

Upon examination of the record, your office, by decision of February 
| 21, 1900, now here on app of the transferee company, nel the entr y 
for cancellation. 

The only witness pr sansed upon dhs part of the se ueeiene was the 


~ special agent, who offered in evidence an affidavit of the entryman; 


and also testified that the entryman had promised to be present and 
submit his testimony at the hearing, but for some reason had failed to 
doso. The said affidavit is as follows: 


| Srarz or CaiFrornta, County of San Francisco: ie 
George Read being duly sworn deposes and says that hei is a citizen of the United 
States, of lawful age, and that his P.O. address is 4343 Clementina St. ‘State and’ 


- county aforesaid, That he is the same George Read who made T. L. E: No. 1623, for as 


the SE. 4 See: 26 TD. 40 N.,R.1 E., M.D. M. , Shasta land district, Cala. | 
Deponent says that in Oct. 1887, ae the time the said entry was made, that he was - 
employed by the firm of Tatum and Bowen, merchants in the city of San Francisco; 


engaged in the business of lubricating oils, saws, etc. That while so employed he. 


was directed one day to take the R. R. train and proceed to the town of Mott in 

- Siskiyou county, and was told that he would meet J. J. Bowen, a member of the 
said firm of. Tatum & Bowen, at the said-town of Mott, and that the said Bowen 
would tell deponent what was wanted and required of him. That while on the train 
en route to the said town of Mott, deponent met two men who were employed in the 
machine shop of said Tatum and Bowen, that the names of those men were John Pohl 


and Clinton Warren. That they were also going to the town of Mott to meet the _ 


said Bowen. That upon our arrival at the said town of Mott we were met.by the 
said. Bowen with a team and conveyance who took us in the country to look at cer- 
tain timber land which he desired us to fileupon. Thati in accordance with the wish © 
and desire of said Bowen, in whose employ deponent was, as heretofore stated, 
deponent looked at the land desired, and then in company with the said Bowen, 
deponent went to the land office in Shasta and there at the instance of said Bowen 
deponent filed upon the said tract of timber land for the use and benefit of the said 
Bowen. That the said Bowen. paid all the, land office fees, advertising, purchase 
money for the land, travelling expenses of deponent from San Francisco to and from — 
the land in question, and all expenses incident to the entering of said land. That 
subsequently, about three months after applying to enter the said land, that a deed 
was brought to deponent to sign in the office of said Tatum & Bowen, that the said | 
Tatum was present and also Lincoln Sontagg, that deponent signed said deed ag 
requested transferring the land in question for a nominal consideration, as named in 
the deed, of five dollars, $5. 00, but that deponent did not receive the said $5. 00, nor 
any other amount for and in considomtion of said land, and deponent further states 
; that. he did not at any time derive any use or benefit from the said land. - 
Gro. READ. 
Subeodibed and sworn to before me this 25th ae of J anuary, A.D, 1896. 
J. P. Pryor, Spl. Agt. G. D. 0. 
- 24868-—Vol. 30 —5- (oe: a 
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| Th eaten to this he offered i in uopidenee the tr ee. of the local , 
office, showing that the two men Pohl and Warren made filings for 


- other tracts on the same day that Read made his filing for the tract in 


controversy, but did not show that such other entri ies were transferred 

by said Pohl and Warren. | | 
From this it appears that the action of your fice in coon this 

entry for cancellation is based upon the uncorrobor ated admissions of - 


the entryman, who, although a “Party, to the action, is not a pe sd in 


interest. | 
_ While this Department fas many Gnés held that the antes yman, 
although he may have transferred his entry, is a competent witness in 
investigations of this character, no reported precedent. is found in 
_ which the entry in the hands of a. transferee was canceled upon the 
unsupported admissions of the entr yman that, the entry was made 1 in 
the interest of the transferee. | 
In the case of the United States ». Doe! et al. (14 er D. , 399), relied 


on for your action, evidence was taken involving forty entries, and 


twenty of the entrymen appeared and gave testimony at the hearing, 7 
and all testified to pr actically the same facts, which developed a gigantic 
conspiracy to defraud the government... There were also many other 
~ witnesses introduced, not connected with the conspiracy, who testified - 

_ that they were approached with the view of getting them to co- operate 
and enter into the fraud. In that case it is said (p. 898): 


Iti is true that, under ordinary circumstances, no very great weight genie reasona- a 


bly be given to the testimony. of the. original entrymen, who, when . they took the 


necessary steps to procure their entries, appear to have each filed the sworn state- a 


ment required by the statute. If they testified truthfully as witnesses in this. case, 


they wilfully swore falsely when their original written statements were filed, unless 


_ it be true that they did not know the contents of such statements. In view, how- 
ever, of the great amount of other evidence in the case, all strongly corroborative of | 
the present testimony of these entrymen, there can be no reasonable question, 


‘In the case at bar, but one transaction was being investigated, faa 


2, by your office decision the entry was held for cancellation—not on the - 


testimony of the entryman given at the hearing, but on his uncorrob-. | 
orated admissions and. statements made out of court. When he 


applied for the entry he swore that. it was made not in the interest, in | 


whole or in part, of any other person. After he has transferred it, 


he says it was made wholly 3 in the interest of the tr ansferee. Ifthe 


latter statement is true, he not. only swore falsely when he made his 
entry, but made himself a co- -conspirator. with his. transferee to 
defraud the government. The testimony of such a witness, much less 
. his admissions, uncorroborated, are insufficient to -destr toy property | 
rights. The entry will remain intact. | 

Your office decision is reversed, 
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/ MINING CLAIM—ADVERSE PROCEEDINGS—EXCLUDED GROUND. 
BURNSIDE ET AL. v. O'CONNOR ET re (on REVIEW). 


An objection to thet issuance of a mineral patent, based on an assertion of prior right 


to a ‘portion of the land included in the entry, will not be entertained where.the | . 


protestant fails to file any adverse claim duri me the gs period of publi- 


cation. . 
Secretary Hrichcock to the Opies of the Gena Land Offtce 
(W.V.D.) © a Sune 16, 1900. Sete * (W. A. E.) 


Patrick O’Connor ef ad. have filed a motion for review of departmental 
decision of November 11, 1899 (29 L. D., 301), which reversed your 
office decision of September 3, 189%, sacpenaie mineral entry No. 

1228, made May 25, 1897, by San ae Burnside e a., at the Pueblo, 
Golerade: land ation for the Mary Navin lode claim. , 

It appears that the Tiva placer claim, the Hibernia lode claim, and 
_ the Mary Navin lode claim overlapped, the land involved in this case 
being within the exterior limits of each of these claims. 

Application for patent to the Tiva placer was filed December if 1899. : 
_ No adverse claim was filed during the period of publication by ‘either. 
the Hibernia or the Mary Navin claimants, but subsequently protests 
were filed by both. Jn departmental decision of November 11, 1899, 
it was stated that an adverse was filed in time by the Mary } Navin, but 
‘a further examination of the record of the Tiva placer application shows — 
that this statement was erroneous, the protest of the Mary Navin claim- 
ants not having been filed until after the expiration of the period of 
- publication. This, however, is not a material matter, as it in no wise 


affects the rights of the parties to the PE esent case—the Hibern nia and 


~ Mary Navin claimants. 


June 1, oe mineral entry No. 312 Was made upon the Tiva appli 7 


cation. 

April 25, 1894, the Tiva placer ane filed a edlinemialerent of 
the ground in conflict: mineral entry No. 312 was canceled as to the 
area relinquished, and an amended survey ordered by your office on 
January 5, 1895; and the amended plat of survey was filed March 30, 
1895. 

February 7, 1894, prior to the felinquishment and aménded survey - 

of the Tiva eicce. Patrick O’Connor e ad. filed application for patent 
to the Hibernia lode claim, and notice thereof was duly published, 
beginning February 16, 1894, mou the published and posted notices 
contained this statement: . 

Containing 9.075 acres excepting and excluding area in conflict with sur. num. 
8527, Fountain Valley lode, also, without waiver of HEA sur. 77, Tiva been - 
Net area of claim 6.455 acres. - 

During the period of publication on this seieation Samuel Burn- 
side e¢ al., as owners of the Mary Navin claim, filed their adverse 


t 
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against said applieeion® ‘It appears that the Hibernia, and lake 
- Navin claims conflicted on both sides of the old south line of the Tiva 
_ placer. The portion of the conflict south of that line was included in 


the Hibernia application, and it was as to this portion of the conflict 


. that the Mary Navin adverse was filed. The Mary Navin claimants, 
however; alleged a prior right to the whole of the conflict between the 
two claims, including that part. of the conflict north of. the-old south 


line of the Tiva placer, which had been excluded from the notice of 


the Hibernia application and as to which no adverse claim was neces- _ 
sary, as well as that. portion of the conflict south of said line which - 


; was included in the Hibernia application. Suit was instituted on this . 


Po 


adverse claim, both portions of the conflict being included in the suit, — 
and on June 14, 1897, judgment was rendered for the defendants, the 
Hibernia dlaiinants, as to the entire conflict. Appeal was taken by 
the Mary Navin claimants, and the matter is still pending before the 


supreme court of Celovsdo: ; 
June 20, 1896, Burnside e al. filed soplisation for patent to the 


~ Mary Navin se This application excluded that part of the land 


in conflict between the Hibernia and Mary Navin lying south of the 
south line of the Tiva placer as originally surveyed, but included the 
land in conflict north of that line, the latter being the land which was 
excepted in the notice of the Hiber nia application as in conflict with - 


- the Tiva placer, and afterwards relinquished by the Tiva claimants. 


No adverse was filed by the Hibernia claimants duri ing the oe iod of 
publication on the Mary Navin application. . 

May 25, 1897, Burnside e¢ al. made mineral entry No. 1298 upon 
their application, 

June 24, 1897, O’Connor e¢ ai. filed in your office a sasreet against 
the issuance of patent for the Mary Navin claim. Accompanying this 


. protest was a certified copy of the judgment of the district court in 


the adverse suit of Burnside e¢- al. v O’Connor et al. » involving the 
conflict between the two.claims. | , 
September 3, 1897, your office suspended | mineral entry No. 1298, 


, . to await the final disposition of the suit now pena before the 


supreme court of Colorado. | | 
From this action Burnside. et al. ica. and by depar tmental 

decision of N ovember 11, 1899, your’ office decision was reversed, it 

being held that as the ibe nia claimants had excluded the land here 


involved in the published and posted notices on their application ‘for. — 
patent, and had failed to adverse either the Tiva placer or Mary Navin 


applications, they had no standing before the Department, as adverse 
claimants or other wise, such as to warrant the suspension of the Mary. 


“Navin entry to await the result of the suit by the Mary Navin against 


the Hibernia. | 
Tt is alleged 1 in ‘the motion for review that the Hiber nla lode was sa 
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, ee lode at the date of the Tiva Spolation ign patent; that it was 
not necessary for the Hibernia claimants to file an adverse against the 
Tiva; that the Hibernia claimants did not exclude the land here 


‘involved from their application for patent; that said application, as 


filed in the local othice, included all the conflict with the Tiva placer; 
that the register, in preparing the notices for publication and for 
posting in the local office, inserted the words, ‘also, without waiver 
of right, sur. 7771, Tiva placer ;” that the Hiberr nia elaitnants have at - 
all times claimed’ the land here involved; and that it was not necessary 
for the Hibernia claimants to file an adverse against: the Mary Navin 
application, as there was already a suit pending in court involving the 
- entire conflict between the Hibernia and Mary Navin claims. | 


- Passing over. the question as to whether the. Hibernia claimants —_ 


should have filed an adverse against the Tiva application—a question 
rendered immaterial through the subsequent relinquishment by the 
Tiva claimants of the land in conflict—it appears that the Hibernia 
application was filed at a time when the land here involved was still © 
. included in the Tiva entry; and that the notice of the Hibernia appli- | 
cation, as published and as posted in the local office, excluded, ‘‘ with- 
“out waiver of right,” the entire conflict with the Tiva. It makes no 
difference, so far as the rights of the Hibernia claimants are con-— 
cerned, wheter the words of exclusion were inserted in the notice by 
the register, as alleged, for, in the first place, the Hibernia claimants 


apparently acquiesced therein and allowed: the -notice to be published 


the full period of time without making any objection to the exclusion — 


of the conflict with the Tiva placer, and, in the second place, this eX- 


clusion was necessary under the law, as 6 land excluded was, at that 7 
_ time, covered by the Tiva entry. | | | 
In the case of Woods v. Holden ¢ ai. (26 LD. , 198) 8 was held that | 
é an applicant for the right of mineral entry, who expressly excludes 
from notice of his application stated areas, is not entitled thereafter to | 

make entry of such excluded ground without due notice of such inten- 


tion. In the present case, the conflict with the Tiva placer being 
excluded from the notice of the Hibernia application, the Hibernia ©: 


‘claimants could not make entry therefor without further notice of - 


such intention, even ‘if the. Mary Navin claimants had not included it. 
in their application. oa 
It was also. held- in ,the’ case Stal that notices of appliestion for 
patent which exclude stated areas ‘‘ without waiver of rights,” do not 
require the: filing and prosecution of adverse claims to the areas thus : 
excluded; and further, that an adverse claim filed and pr ovecuted suc- 


cessfully against a qincen application can.have no effect as to the — 


areas expr ite excluded from said application, or confer any right. 
thereto in such adverse claimant. It was unnecessary for the Mary 
Navin ¢ claimants to file an adverse claim against the Hibernia ia applica- 
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tion, s SO tas as the por tion ‘of the Perit extivded ‘from fhe notice: of 


the Hibernia application was concerned, and the fact that the Mary 


Navin claimants alleged, in their adverse, a prior right to that portion 


of the conflict, and also included it in their suit, could not, even if the . 


suit was successfully prosecuted, confer upon | the: Mary Navin claim- 
ants, as against the gover nment, any right. to: ‘the area excluded Oe 

the notice of the Hibernia ‘application. | 
The application for patent filed by: the: Mar Vv Navin emanate on 


| — June 20, 1896, included that: portion of the conflict between the Hiber- 


nia and Mary Navin lying north of the old. south. line of the Tiva 


Ss placer, but excluded that portion of the conflict between the Hibernia 


~ and Mary Navin lying south of the old south line of the Tiva placer. 7 
That is, the Mary Navin ¢ application included that portion of the con- 


flict whick had been excluded from the notice of the Hibernia applica~ 
tion and excluded that portion of the conflict which had been included 


in the notice of the Hibernia application. As the area in conflict lying 
north of the old south line of the Tiva placer had been excluded from 
the notice of the Hibernia application, the Hibernia claimants should, © 
in order to protect any rights they may have ‘had to said area, have filed 
_ their advérse claim against the Mary Navin application during the — 
_ period of eas of notice of said application; but this they failed 
~ to do. : | 
“Summed up ce the. situation i is 3 this: ‘The Mary Navin claimants 


filed their application for land subject. to mineral entry and not 


- included. in the notice of any other mineral application; the Hibernia 


-glaimants. had full opportunity: to file an adverse claim against the 


Mary Navin application, but failed to take advantage of their ep perr J 
tunity. za . 
Section 2325 of the Revised 1 Statutes of the United Sistas By ovides, 


In part, that: 


-. Tf no adverse aes shall ie been’ filed oak the seein and thor receiver rat the 
proper land office at the expiration of the sixty days. of publication, it shall be 
assumed that the applicant. i is entitled to.a patent, upon the payment to the proper 


. officer of five dollars an acre, and -that no adverse: claim exists; and thereafter no 


objection from third parties to the issuance of a patent shall be. heard, except it be: | 


ca shown that. the applicant has failed to comply with. the terms of this chapter. 


The Hiber nia having failed to file an adver’ se claim against the Mar y 7 


.. Navin during the latter’s period of publication, it must be assumed that 


no such adverse claim exists, and the Department. can not now hear 
any objection. from the Hibernia claimants to the issuance of patent 


for the Mary Navin, based mer ely on an assertion of prior right to af 


| Bus tion of the land included i in the. Mary Navin entry. | 7 
-The.provisions of the statute are clear, and as the Hiber nia Calne 


_ me have, by their own negligence, placed themselves in such a posi- | | 
os tion relative fo the Mary”) ‘Navin ae that: it must. be assumed -e- 
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they hneecn no adverse claim against: said: application, it is useless to. 
“suspend the Mary Navin entry to await the result of the suit by the 


es Mary Navin against the Hibernia. 


_ Nosufficient reason being shown for distur bing depar tmental decision 
of November 11, 1899, herein, the motion for review is denied. 


DESERT LAND EN TRY—INSANE ENTRY MAN—RELINQUISHMENT. 


ExLrveson », AITKEN. 


The desert land act of March 3, 1891, authorizes the sale and assignment of adesert. °— 


- Jand entry; and such a sale, made by the guardian of an insane entryman acting 
~-under an order of the court in accordance with local statutes, will be recognized . 
by the Department.. = 


—— Seeretary Hitcheock to the Cominissioner of the Cog a ta ‘Offtee, _ 
= (We VoD) | June 16,1900. © SLR W~) | 
July 20, 1896, Richard Davies made desert-land entry for the N. 4, 


| and the SW. 4 + of the NE. 4 and the SE. ¢ of the SW. 4 of Sec. 8, T. 2 
N., R. 15 E., Bozeman, Montana. Tay 19, 1897, he filed proof of — 


-_ anil expenditure, and a month later was adjudged insane and com- 


mitted to the insane asylum. August 9,°1898, Walter Aitken was 
appointed guardian of Davies’ person. mee estate by the a oper district. 


court. 


~ July 28, 1898, ere y Biliaeson filed a contest against. said re 
alleging failure to make the required first and second years’ annual 
| expenditures. After due service, both*parties appeared at the hear- 


- ing, and, February 23, 1899, the local officers recommended that the 


entry be canceled. May 20, 1899, Davies’ guardian filed motion for - 
review and for a rehearing, aiich he later withdrew, ~~ the case was 
forwarded to your office. _ No appeal was taken. | ? 
~ November 22, 1899, on consideration of the record: and aes 
your office tayersed the action of the local office, and directed said con- 
test be dismissed and the entr y held intact. Contestant eer 2 
the Department. 3 
After examination of the record ail epidentens no error appears in 
- your action. - But for the fact that the record indicates that the real 7 
_ facts are probably not thereby disclosed, and from solicitude-to pro-_ 
tect the interests of the insane entryman, the Department is constrained: — 
to modity your office decision, as hereinafter indicated. ue 
Since the case was pending. here the guardian has’ filed a formal ~ 
‘relinquishment to the United States of all the entryman’s right, title 


ppg claim to the land, accompanied with a certified ‘ copy of the ia d- Bee oe 


ian’s appointment: a an order.of the court, as follows: - 
In the District Court of the Sixth Judicial District, 2 Montana, In and for the county 


of Park. In the matter of the Estate of Richard. Davies, Insane. Order allowing © ae 


Guardian to relinquish Desert os No. ‘744 and sell as at Eye : 
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. Now, ou this 10th iy of ern 1900, . Walter ieee eoueeia of the estate of | 


Richard Davies, insane, having presented his petition —praying for an order allowing: — 


him to reliriquish the desert entry filing No. 744, made by the said ward, and peér- 


mitting him to sell the improvements | thereon for the sum of one hundred dollars ~ 


($100). atid having fully examined said petition, and heard evidence relating to the 
matters therein set forth, I find. that it is for the best interest of the’said estate that 
the said guardian be allowed to make relinquishment of. said desert entry as prayed; = 
and to sell the improvements thereon for the sum of $100. . 7 


Wherefore it is ordered and adjudged that the said Walter Aitken, guardian as . 


‘aforesaid, is authorized and empowered to execute as such guardian, a due and — 


proper relinquishment of said desert entry No. 744, and that he sell said ape ove- | 


ments at private sale to Edwiu Ellingson, for the sum of $100. 


Done i in nes this 10th. day of el Sa 
FRANK coe Judge. 


“The appeal ‘aa decided, the Dapak frient 1 might well refer the case. = 


and relinquishment, to your office for action, but, as a question. of law 
only is presented, to avoid cireuity of action and to. ses neaite: final 
action, the Depar tment. acts thereon. : | : 

No repor ted departmental decision is aula to the case. Th 
Dyche v. Beleele (24 L. D., 494) relinquishment by the guardian of an 


insane per son was rejected, but a homestead entry was involved and — - 
mes the decision was controlled by the act of June 8, 1880 (21 Stat., 166), 


which provides that when settlers who have. entries under “the homes 
stead and preemption laws” become insane before expiration of the, 
time during which residence, cultivation or improvement is required, 

their claims shall be confirmed upon submission: of proof, &e., by any 


_ person legally authorized to act for them, showing that the an, 7 
had in good faith: complied veh the ros ements: of the Jaw up. to 


the time he became insane. . 
Such specific provision for that class oe cases | is: properly held. 
exclusive as to them and by implication to. forbid sacrifice of the | 
. unfortinate entryman’s interest’ by relinquishment or abandonment, | 
even. though the guardian otherwise had authority to relinquish. 
This act is by its terms: applicable to claims to public lands initiated 
by persons ‘‘as settlers thereon.” Settlement not being required i in 
desert land entries, the act is not applicable thereto. | | 
‘Before inquiring whether the land department. may, ‘under federal 


statutes, accept a relinquishment by the guardian of an insane desert- 


land entryman, it is proper to inquire whether the guardian i is by the 
law of his: jurisdiction authorized to make it. The power of the 


< guardian over the property of. the insane is derived from the law of — 


the jurisdiction lawfully appointing him. Guardians so appointed 


administer the estate under direction of the court as its officer. Sales 


or other disposition. of the estate by the guardian under authorized 
orders of the court appointing him are binding and conclusive upon _ 
_ the ward and all the world. But the court can or der only such dispo- _ 
sitions of the ward's estate as the Za gives it suEanereaee to make, 


= 
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- The ne of I iontanns herein the land lies Q (Montana Codes of 1895, | 
; Div: 1; Part II, title IT, section 343, and title XII, sections 2980 & 
~ 2982), provides: 


~ Sxc. 343. A guardian of the proper ty must es safely the property of his Sa 

He must not permit any unnecessary waste or destruction of the’real property, nor 

make any sale of such ‘property without the. order of the district court, and must, — 

so far as it is in his power, maintain the same with its buildings and appurtenances 

~ out of the income or other property of the ward, and deliver it to the ward at the 
close of his guardianship j in’as good condition as he received it. 

Sec. 2980.. Every guardian appointed under the provisions of this chapter, whether 
for a minor or any other person,.must pay all just debts due from the ward, out of 
his personal estate, and the income of his real estate if sufficient; if not, then out of 
his real estate, upon obtaining an order for the sale ther eof, and disposing of the 
same in the manner provided in this title, for the sale of real estate of decedents. 
 SEc.. 2982. Every guardian must. manage the estate of his ward frugally without — 
~ waste, ... The guardian"may sell the real estate upon obenine 2 an order of a 
court or judge therefor.. 


The general rule for construction of nih statutes is that they must 


be construed strictly and nothing taken by inference, except such 


‘powers as are necessary in order to carry out the powers granted. z 
The State statutes require that the guardian ‘‘must keep safely” and 
‘not permit unnecessary waste or destr uction,” “maintain the same 
. . . out of the incomes of other property and deliver it to the ward 
at close of his guardianship in as good condition as he received it.” 
He must manage it- ‘“frugally and without waste.” He may only use 
“‘the incomes of real estate” without an order of court for sale of the 
realty. Such language is clearly repugnant to. the se of abandon- 
- ment or relinquishment. and waste. ee 
The court by the order above set out author ized the impr ovemerits 
to be sold from the entryman’s claim, and that it be: then relinquished. — 
This would entail-loss to.the estate of all interest in the land. The > 
statute requires the guardian to maintain the realty out of the incomes — 
of other property, if sufficient, unless the court authorize sale of the 
realty. It would seem that under the Montana statute such order . 
‘transcends the power granted to the court, unless the other property. 


of the estate is insufficient to maintain and perfect the entry, and if It 


fur ther appear that a sale of the realty cannot be made. | : 

The act of Congress of March 3, 1891 (26 Stat., 1095), aitthorizes 
~ sale-and assignment of a deser t-land entry. Pr esumably the sale of. 
the entry with the improvements will realize more for the ward’s © 
estate than'the sale of the impr ovements alone. It does not appear 
that a sale could not be made. | oe 

The Department, however, finds in the soaoeal reason to appr sheng 
that the real nature of the transaction is not correctly shown by the 
‘record as made, but that the real transaction V was a sale of the ward’s 
entry, or right in the land. -: 3 

If the real transaction was a sale out na out of the ward’s interest 


| q 4 Ye “DECISIONS RELATING, TO. THE ‘PUBLIC LANDS. 


2 an the land, his" ‘inchoate title or entr yy vauieh sales was: within die | 
express” ‘authority of the Montana statutes and is authorized by the 
act of Congress authorizing sale and esc of desert ae entries ue : 
- above cited, and would be ‘upheld. 7 

The interested party, Davies, being - insane, ‘has. become, in a 
| “measure, the ward of every tribunal before which his interests are in 


any way in question. He being unable. ‘intelligently to. care for his. a 


own interests, it becomes the duty of this, as of every other tribunal, 
to seek with solicitude to protect his estate from loss or expense. For 7 
that reason, and because it is apprehended. that the true character of 
the transaction i is not shown by the- record, the ‘Department modifies | 
your office decision and directs that the par ties have opportunity (if 
the fact is that the transaction was a sale of the entry) to obtaina - 
modification of the order. of February 10, 1900, of the district court, he 
sixth district, Montana, Polk county, to show the fact... Ifit finally 
appear that the real tr ansaction was a sale of the ward’s interest in - 
the land, as well as of the improvements, and has the approval of the 


court having j jurisdiction of the guardianship, it will be fies and 


z= carried out by the land department. =. , 
Your. office decision, as the record is pr sense, is vqatiout error, — 
= but with a view to the conser vation. of the inter est. of Davies’ estate, | 

is modified in accor dance with the dir ection give en | her ein, 7 


~~ 


“MIN ING CLAIM—APPLICATION FOR PATEN T—NOTICE. 


je * ae "ALBEMARLE AND. Oramr Lope Mune Cua, 


Notice oi application for patent toa mining claim +All be. held sufficient, w ‘here the e. 
. _locus of the claim is designated therein according to the official sury ey for patent, 
which survey ties the claim. to what is generally believed to be a corner of the. 
_, Public survey, even if it should be ulemately. shown that such is uot the true 
corner, ~ 


hae Hitehoock to the ee ee 0 fi the Gen eral oe Ofitee, 


(Ww. VY. D) Fame 16, 1900. (A B,In) 


Char les H. Toll and Sher haye appealed tro om hie decision of your 
| office requiring new notice to be given in the application for patent to — 
the Albemarle, Ontari io, Huron, and Pamlico lode mining claims, sur- 
_vey No. 997A, B, C, ad D,-embr aced. in Santa Fe, New Mexico, . 

- mineral entry No. 58, made May 11, 1898, by said Toll and others. — 

Said requirement of your office appears to. have been based . upon a. 
statement of the surveyor-general of New. Mexico in his letter of 


a August 2, 1898, to the effect that the loci of. said claims are. repre- 


. sented in the official survey thereof for patent. to be 4,000 feet west — 
. cr their actual postions as comedy, spon PY: a, sur yey recently made 


DECISIONS RELATING ‘TO THE PUBLIC LANDS. ihe, ne De 


andes his dir scHon. connecting these ane with U.S. locatmg min- - 
eral monument No. 1, Cochise mining district. As the notice of the 
application for maton represented the Zocé of the claims to be as shown - 
in the said official survey thereof, your office decision of August 29, | 
1898, held such notice insufficient in view of .said statement of the. | 


- gurveyor-general, and required new. notice to be given by publication 


and posting, correctly describing the Zocd of the claims, In decisions 
of September 29 and November 1, 1898, on review, your office adheres 
to thé said requirement. Appellants sontend that the notice as already . 
given correctly and sufficiently. shows the true positions of the claims. 
It appears that in the said official survey of. the claims for patent 
_ the same. were severally tied toa pine post supposed to be the south- 
west corner of section 13, township 18 north, range 4 east, N. M. P. M. 
-This pine post and supposed corner of the public survey, ‘though more> 
than two miles (12,830 feet) from the nearest corner of the Albemarle 
group of claims, and therefore beyond the prescribed limit for an 
official survey pon necuon (Mining Regulations, paragraph 41), was- 
reported by the United States deputy mineral surveyor who made the 
_ survey to be the nearest public survey corner to said group of claims 
_ that he could find * after diligent and faithful sear ch”; and it was for 
that reason, he states, that he. tied ‘the group to the pine post corner. 
Other instances having been reported to the surveyor-general of ina- 
bility on the part of the deputy mineral surveyors to find corners of 
the public survey in said township, the surveyor-general was thereby, 
and for other reasons stated in his letters to your office of December 
29, 1897, and April 12, 1898, not necessary to be recited here, not 
~ only led to believe that the said pine post was not the true corner cf 
said section 13, but also to doubt whether the survey of the said town- — 
ship had been made and section and other cor ners thereof established 
in due compliance with law. “Accordingly, j in order to prevent eon- 
fusion and uncertainty.as to the true Zoce of mining claims in the. 
vicinity, he caused the said U. 8. mineral:monument No. 1 to be estab- 
. lished in January, 1898. He subsequently caused a survey of the éon- 


nections of the Albemarle group to be made ther ewith as her einbefore . - 


stated. 

> In s optsning dues said mineral monument the deputy surveyor, in 
addition to fixing its position by courses and distances therefrom to 
adjacent mountain peaks and otherwise, also ran-a course and distance 
between the same and what he designates j in his field notes as—_ 


~ Cor. of secs. 25, 30, 31, and 36, T, 18 N., R’s 4 and 5 E., recently established by me. Cs 


[him] under contract No. 310, survey unapproved. | 

Because of various errors in the survey of said “owaahin 18 od | 
range 5 east, under said contract, one of which was the failure of the | 
deputy surveyor to. correctly establish the western boundary of such: - 
township, the survey was rejected by the surveyor-general and by — 


76. ‘DECISIONS ‘RELATING a THE PUBLIC. LANDS. 


your office; ands upon  sppeal fy ‘om such seton the matter was I emanded 


by the Department May 14, 1900 (unreported), to your office for cor-— | 


rection of the survey in ‘the field and for further consideration and. 
| action in accordance with directions then given. That survey stands 
thus still unapproved, and the boundary between the said townships, 


to a supposed point on which, as above indicated, the deputy sur-. 


; veyor ran the course and aance from the said mineral monument, 
still remains unestablished to the satisfaction of the land. depar tment. 


Based apparently upon the assumed correct establishment of the — . 


- said corner of sections 25, 30, 31, and 36, and upon the course and dis- 
tance between the same. and the said inetal monument as fixing the 
rélative positions of such mineral monument and the Albemarle group | 


to the true southwest corner of said section 13, the surveyor-general __ 
concluded that the said pine post was about 4,000 feet west of such _ 


southwest corner, and hence that the Jocz of the claims of that group, 
as given in the survey which tied them to such post, were erroneously - 
represented to be about 4,000 feet west of their true positions; but, as 
shown herein, the boundary line between the said townships, upon 
which the corner of said sections 25, 30, 31, and 36 must be found, is 
not now officially: and satisfactorily established, and the conclusion of © 
. the surveyor-general, that the ocd of the said claims are not at the © 
places represented in the survey upon which the proceedings for pat- 
ent were had, can not be accepted as correct. On the other hand, 
comparisons of the plat of survey of township 18 north, range 4 east, 
and the plat of the survey establishing the said mineral dionunient: in 
connection with other circumstances, tend strongly to support the con- 
clusion that the said pine post, if not the true southwest corner of said. 
section 18, is very near to that point. | : 

_ But howewer this may be, and whether or not the said pine post is 
‘ultimately shown to be the true corner last mentioned, it. appears that 
it was fixed in the ground and marked as such corners are required to 
be fixed and marked, and was appar ently believed at the time and 
prior thereto, by the deputy mineral surveyor who made the said sur- 


vey for patent and by other deputy mineral ‘surveyors of the’same land — 


district, to be such corner. It further appears that, owing to con- 
troyersies some years: ago. concerning the lands in this part of the © 


< township, between miners and private land. grant. claimants, many of 


the corners of the public survey were. removed or obliter ated, and 
that the said pine post has for some time been the best known, and in 
fact about the only gener ally accepted. corner r of the pape. sur os iD. 


| _ - that neighborhood. 


‘Under these cir cu tnataniee if the tie amneolinds the Albemar ‘le eines 


_ to the said pine post is correctly given as to. course and distance in the Z 


notice of the application for patent, such tie will be held sufficient for 
: the pur pose of suc notice, ‘and if the notice is other wise correct ane 
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- sufficient. the same will. be held to.be good as a whole. - Your office 
very properly states that. the unusual length of the tie alone would 
‘not render it-wnacceptable in this case if otherwise sufficient. As was 
said in the case of. Hallett and Hamburg lodes (27 L. D., 104), the only 
purpose of the requirement that the published notice shall give the 


connection by course and distance between a mining claim and a cor- - | 


ner of the public survey or. a mineral monument is that the land | 
embraced in the application for patent shall be identified and made 
certain. If the tie here in question is correctly stated in the notice as 
given of the application for the Albemarle claims, then such purpose. 
has been answered in the case at bar. Your oftice will take such steps 


as may be necessary to a correct determination upon that point. 


It is not deemed necessary to consider and pass upon any other 
~ questions suggested i in this case. Should it be found by your office 
_ that the.said tie is correctly stated in the notice as heretofore given, 

then inasmuch as the docd of these claims are now made certain for 


‘ purposes of the necessary description in a patent by the connection 


with the said mineral monument, you will ther eupon pass ne claims | 
to patent if the proofs are otherwise suflicient. | 
The decision of your office i is modified i in accordance with the eae | 
a herein expressed. } : ie2 


RAILROAD GRANT—ACT OF MARCH 3s 1875—RIGHT OF WAY. _ 
Mrxwesora AND Onranto BRIDGE Company. 


| The don of way privileges wanted by the act of March 3, 1875, are limited to: ‘yail- 
road companies organized as common carriers for the benefit of the ea pub- : 
lic; hence a company organized for the purposes of ‘‘surveying, .... lay- 
ing out, . . constructing : and operating a railway. or railroad bridge,” is not 
entitled to such privileges. 


Secretary Hitchcock to the Dinas hes ie the Oe Land Otc, | 
(J. I. P.) | June 22, 1900. — (AL M,) 


You submitted to the Depar tment with your ister of the 25th 
ultimo, a certified copy of the articles of incorporation and due proofs 
of the organization of the Minnesota and Ontario Bridge Company. 
You have recommended in your letter that these papers be accepted for 
filing under the provisions of. the act.of March 3, 1875 (18 Stat., 482), 
stating that they have been examined and found to conform with the 

regulations, | : 

This company was or re under chapter 247 of the Gener ‘ Laws . 
of the State of Minnesota, entitled ‘“‘An act to provide for the incor- — 


poration of bridge companies,” approved April 18, 1899, subject to | | 


the provisions of Title 1 of Chapter ¢ 34 of the Gener al mae. of 187 8 
| and acts ay thereof. . ira: 7 
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The ar maces of j incorpor ation of ts bridge company state that ‘the 
general nature of its business shall be: the surveying, laying out, 
. constructing, .... and- operating a railway or railroad 

| bridge, with one or more tracks,” from a point in the State of 
‘Minnesota to a point. in the Province of Ontario, with the necessary 
approaches, railway tracks, ete, They do not state that the company 
is organized to construct or oper ate | a ee and. such object is ne : 
mentioned in the articles. | 

_ As stated in sear letter of February 9, 4900, retur ning to 
you: without acceptance the papers filed by the Great Republic Gold 
_ Mining Company, the privileges of the right of way railroad act of 
March 3, 1875, ‘‘extend to razdroad companies organized as ae 
carriers for the benefit of the general public.” | : 

It does not appear . that this is such a company as. is contemplated 
by the above act, or that could under its articles. of incorporation avail 
itself of the privileges thereof, and I decline to accept the papers as_ 
- presented for filing thereunder. They are enclosed herewith to be 
returned to the company. | 


INDIAN RESERV ATION—COMMUTATION—ACT OF MAY 17, 1900. 
OPINION. 


: The first proviso to the act of 2 May 17, 1900, does not eee the polteaiiaticn: pro- 
visions of section 2301 of the Revised: Statutes to the lands within the purview 
of said act, it merely declaring that where such provisions already apply they © 
shall remain in full force and effect; hence said proviso is not applicable to res- 
ervations for which, prior to the passage of the act, no right of commutation had 
been provided. , 


Assistant Attorney- General Van Devan ter to eC Say OQ r the Inte- 
— por, June 23, 1900. (WwW, C, P.) 


You. have submitted to me for an opinion upon és question therein _ 


presented a letter of the Commissioner of the General Land Officeask- ; 


ing as to the proper construction of the first pr oviso in the act of May — 
17,1900 (Public—No. 105), reading: | | 


Provided, That the right to commute any such entry and. pay for said lands in the | 


option of any such settler and in the time and at — e prices now fixed by ae gs 


laws shall remain in full force and. effect. 


The act provides that: all settlers ander fie homestead ae. upon 
agricultural public Jands acquired. prior to the passage thereof by 
treaty or agreement from the various Indian tribes, who have resided, 
or shall reside, upon the tract entered for the period. required. by 
existing law, shall be entitled to patent without other or further 
charge than the usual and customary fees; after. which follows the 
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‘proviso quoted above. The Commissioner says he has been asked to 
determine whether or not said proviso extends the right of commuta- 
tion under section 2301, Revised Statutes, to reservations for which 
there was, prior to the passage of said act, no commutation provided. 

In the various acts of Congress pr oviding for the disposition of lands 
acquired from Indians, different provisions are found. In some 
instances the lands: were to be disposed: of under the. gener al laws 
applicable to the disposition of public lands, in others, under certain. 
laws mentioned, and in others under the homestead laws only, but 
always with the added requirement of payment of a certain price. In. 
some cases nothing was said in regard to the right of commutation, in 
others, that-right was specifically denied, and in still others the right 
to make payment was allowed in some instances after fourteen months _ 
and in others after twelve months. The language used in the provi-: 
sion in question must be read in the light of the conditions as they were 
at the time of its enactment. Ifit had been intended to make the com- 
mutation provision of the homestead law found in section 2301, Revised 
Statutes, applicable to all lands within the pur view of this act of May - 
17, 1900, that intention would have been expr essed in apt words. This 
was not done but it was enacted that the provisions of the laws providing 
_ for the disposal of such lands, in respect to the:‘commutation of home- 

stead entries, should remain in full force and effect. Where commu- 
‘ tation was provided for before the passage of the said act of May 17, 
1900, such provision is still operative, and where commutation was noe 

provided for before that act, itis not provided for by it. The proviso 
- is not that the commutation provision of the homestead law is hereby — 
extended to all such lands, but it is that where there was, before its | 
_ passage, any provision for commutation that provision shall remain in 
full force and: effect. That act did not purport to change the laws in 
respect to the disposal of the lands within its purview, in any way 
except by relieving settlers under the homestead laws of all charges 
except for the customary fees of the local officers. 

Approved: | 

E. A. Hiroscock, 
Secretary. 


STATE SELECTION—ENTRY—ACT OF AUGUST 18, 1894. . 
STATE OF Iparo U. Copy. » 


& homestead entry: iapropeny allowed ening the period of eid right of ee 
tion accorded. the State by the act of August 18, 1894, on land surveyed under | 
said act upon the application of the State, will be permitted to stand, as of the 
date of the expiration of said period, where the State fails to make a valid 

' selection of the land until after the period of preferred right has expired, 

Homestead entries and applications to enter made subsequently to the ‘expiration of 
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the period of preferred. tight: ren the State by said ‘act, rs prior to any 
valid selection by the State, take precedelice over such selection when made. a 
No rights are secured under State selections tender ed prior to the filing oi ae town: ete 
ship Plat of survey. . | 


Secretary | Hitchcock to the ee of t ihe General Land | Office, 
| ou VoD | ge June 23, 1900. Le eae G B.. G) 


All the land involved i in nine case 18 In n township 41 north, range fe 


- east, Lewiston land district, Idaho, and for more particular descrip- _ 
tion is the NW. 4 of the SW. + and the SE. + of SW. 4 Sec, 7, em-. 


braced in, the omdeead: enuy of Albert O. Gade, Bile ed January oe 
26, 1898; the E. $ of the SW. i and the W. 4 of the SE, + of Sec. 6, 


| embraced in the homestead au y of C. O. Carlson, allowed January — 
26, 1898; lot 2, SE.4 NW. 4and 8S. + NE. 4, of Sec. 18, embraced in 
the homestead ety of E. N. Brown, allowed January 28, 1898; the 
SE. + of the NE. 4 the E.4 of the. SE, 4 of Sec. 7, and the NE. $ of | 
the NE. of Sec. 18, suibeioad! in une honiestead entry of J. M. Price, 
. allowed Fobr uary 5, 1898; the W. ¢ of the SE. ¢ of Sec. 7, and the 
- NW. 4 of the NE. 4-and the NE. 4 of the NW. 4 of Sec. 18, embraced 

~ in the homestead entry of G. W. Gale, allowed February 8, 1898; lot 

1, See. 6, lots.1 and 2, Sec. 7, embraced in the homestead entry of | 
W. 4H. mcrae, allowed eouaty 10, 1898; lots 4. and 5, SE. + of the | 
NW. 4, SW. 4 of the NE. 4 of Sec. 6, embraced in. the homestead : 
ents of -W. O. Griffin, ‘allowed: April 18, 1898; lot 5, NE. + of the ~ 

SW. 4, N. 4 of the SE. $ of Sec. 18, covered by the Ronee appli- 
cation of W. A. Adair, presence March 14, 1898; the SE. + of the 
NW. 4, the SW. ¢ of the NE. z, the. NE. L of fi SW. + me the 
NW. + of the SE. 4, See. 34, covered by the homestead. application 
of J. A. Licuallen, presented August 10, 1898. 


The case is before the Department upon the appeal of the State of cn . 


Idaho from your office decision of March 24, 1899, rejecting its appli- 
— cation to select said lands per two: lists No. 4; one for State peniten- 
- tiary and the. other for State. charitable, cen and reformatory 
institutions, under the grant to the State for such me POLE made by | 
the act of July 3, 1890 (26 Stat., 215). | | 
, By an act of August 18, 1894 (28° Stat., 872, 394- 395), it was pro- 7 
vided that the governors of certain States, including the State of. 
‘Idaho, might apply to the Commissioner of the General Land Office, 
for the survey of any township or townships | of public lands ns 


_ ing unsurveyed in any of the several surveying distr lots in the State a | 


| at the date of the application, and that— 


-.the lands that. may be found to fall within, the limits of such tow sensei or town- 
ships, as ascertained by the survey, shall be reserved upon the filing of the applica- 
tion for survey from ally adverse appropuasion by settlement or " otherwi ise One 
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| under rights: that may be fotiad to ease of prior ates for a period to extend 


from such application for survey until the expiration of sixty days from the date of 
the filing of the township plat of survey in the proper district land-office, during | 


which period of sixty days the State may select any of such lands not embraced in 


any valid adverse claim, for the satisfaction of such grants. 


| By. permission and under authority of this act the gover nor of the 
State of Idaho filed in your office May 7, 1895, an application for the 
survey of said township 41 north, range 1 east, and a notice of the 
withdrawal thereof from settlement issued from your office May 14, 
1895, to take effect as of, the date of the filing of the State’s applica: 
. tion for survey. The survey--was'made and the plat thereof was filed: 
inthe local office at Lewiston, Idaho, January 10, 1898. | 
In the meantime, however, and on December 14, 1897, the State 
~ filed its two lists of selections as above stated. These selections being 
| made before the filing of the township plat of sur vey in the local office | 
_ were premature and invalid and the State took nothing thereby. 
‘Zeigler v. State of Idaho (30 L. D., 1). The State took no further. 
_ steps to select said lands until ‘August 12, 1898, when it filed two other - 
lists of selections No. 4, embracing the same land and for the same — 
purpose. The period of the reservation of these lands and of the pre- | 
_. ferred-right of selection given the State by the act of August 18, 1894, — 
supra, expired March 11, 1898, which was the sixtieth day after the i: 
filing of the township plat of survey. : 
From the previous recitation it will’ be § seen that the Benes 


entries by Cody, Carlson, Brown, Price, Gale, and Scribner were all - 


| allowed. during the period of the reservation of these lands under the. 
State’s application for the survey of the township. The entries were 
therefore improperly allowed; but, as the State had not prior to the © 


Be expiration: of the period of pr eferred right of selection granted it by 


the act of August 18, 1894, to wit, on March 11, 1898, made a valid - 


. gelection of the lands, said entries will be permitted to stand'as of the 
date of the expiration of the period of said reservation and of the: | 
preferred right’ of selection in the State. After the expiration of . 


that period the lands within this township became subject to entry — 
and continued to be subject to selection by the State, but without any 
preference right. As before stated, the State took no steps to make 


selection of this land until August 12, 1898, while the period of pre- . 
ferred right had expired. on March 11, 1898. The homestead entry. - 
_ by Griffin, allowed April 18, 1898, was a valid entry and took prece-. 


dence over the State’s subsequent selection. The. applications by | 
Adair and. Lieuallen, tendered on March 14 and August 10, respec- 
tively, also took precedence over the State’s list of selections pe offered) 
August 12, 1898. ion 
To the extent of the entries made by iar par ‘ties ioe referred to, — 
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the selection. by the Sine will aigaa ‘rejected. As 5 Adair and 
Lieuallen, who are applicants only, they will be allowed to complete 


entry of the land embraced in their’ applications, within a time to be’ — 


fixed by your office, and upon completion of their entries selection by 
the State as.to the tracts embraced therein will-also stand rejected. 
With this modification your office decision i is affirmed. 


OMAHA INDIAN RESERV ATION—SECTION 2, ACT OF AUGUST 7, 1882— 
ACT OF MAY 17, 1900. ; 


Opmt0n. 


Section 2 of the.act of August 7, 1882, which defines the class of persons entitled . 
to purchase the lands opened to settlement by said act in the Omaha Indian 
reservation, does not refer to settlers under the homestead laws; hence the act 
of May 17, 1900, which: is expressly limited to ‘settlers under the homestead | 
laws ot the United States, ie has no ) application + to said ands. | 


. a Assistant Attorne Yy- General en Dewanter to the Saver yO the Inte 
rior, Aine 23, 1900. es ace J. G.) 


| Ta ‘ana in eae of your request, anes dake: of Mag 31, 1900, for an 
opinion-as to whether the act of Congress of May 17, 1900 (Publie— 
No. 105), entitled “‘An act. providing for free homesteads on the pub- 
Tic lands for actual and bona side settlers, and reserving the public 
~ Jands for that purpose, ” affects the lands embraced in the Omaha 
Indian reservation in Nebraska, = 5 | 
- The. hody of the act referred to is as follows , | | 
“That all settlers under the homestead laws of the United States upon the aercuiteral 
public lands, which have already been. opened to settlement, acquired prior to. the 


passage of this act by treaty or agreement from the various Indian tribes, who have 
resided or shall hereafter reside upon the tract entered in good faith for. the period 


required by existing law, shall be entitled. to a patent for the land so entered upon - ~ 


the payment to the local officers of the usual and customary fees, and no other or 
further charge of any kind whatsoever shall be required from such settler to entitle 
him to a patent for the land covered by his entry. 


The Omaha reservation was set apart under the treaty of Mar ch 16,. 
1854 (10 Stat., 1043). On August 7, 1882 (22 Stat., 341), an act. was 
passed pr oviding for the sale of a part of said reser vation, deser ibed 
in section 1 of said act, in the following manner: 


Suc, 2. That after the survey and appraisement of said lands the Secretary of the 
Interior shall be, and he hereby is authorized to issue proclamation to the effect. 
that unallotted lands are open for settlement under such rules and regulations as he 
may prescribe. That. at any time within one year after the date of such proclama- 
tion, each bona fide settler, occupying any portion of said lands, and having made 
valuable improvements thereon, or the heirs at law of such settler, who is a citizen 
_ of the United States, or who has declared his intention to become such, shall be - 
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entitled to purchase, for cash through the United States public land office at N: eligh, 
Nebraska, the land su occupied and improved by.him, not to exceed one hundred 
_ and sixty acres in each case according to the survey and appraised value of said 
lands as provided for in section one of this act: Provided, That the Secretary of the 
_ Interior may dispose of the samie upon the following terms as to payments, that is to 
‘say, one-third of the price of said land to become due and payable one year from the. 
date of entry, one-third in two years, and one-third in three years, from said date, 
with interest at the rate of five per centum. per annum; but in case of default in 
- either of said payments the person thus defaulting fora period of sixty days shall 
forfeit absolutely his right to the tract which he has pee and any pee or 
payments he might have made. 


By the express terms of the act of May 17, 1900, only settlers under. 
the homestead laws of the United States are contemplated therein. 
Section 2 of the act of August 7, 1882, refers to a different class of 
_ settlers from those under the homestead laws. The regulations pre- 
scribed by the Seeretary of the Interior under authority of said sec-. 
tion require a settler thereunder.to proceed after the manner of a 
preemption claimant; that is, he is required within thirty days after 
settlement to file a declaratory statement, and at any time after six 
-tMmonths from date of filing and within one: year from date of opening,. 
he must make actual entry of the land, submit final proof and make 
the first payment as provided in said section, unless he elects to make _ 
‘full payment at date of entry. No period of residence is specified in 
the law, but valuable improvements must be shown, and the regula- 
tions require at least six months’ residence, but only as an evidence 
of good faith. * From this it seems clear that settlers under this sec- » 
tion are not ‘‘ settlers under the homestead laws of the United States.” — 
I am therefore of opinion, and so advise you, that settlers under said 
section on lands embraced in the Omaha reservation are not affected 
by the act of May 17, 1900. | 
Approved: 
~ HK A. Hrrcncock, 
| | Seeretary. 


rs 


OKLAHOMA LAN DS—-INDEMNITY SCHOOL SELECTION—ACT OF JANU. ARY 
18, 1897. 


GATES v. ROBERTSON. 


_ One who exhausts his homestead privilege and also hig right to purchasé additional 
land under section 1 of the act of January 18, 1897, surrenders thereby any right 
> or claim he may have acquired under said isa as a bona fide Cccupeat of other 
-Jands. 
A lieu selection of school lands by a State or Territory operates as a waiver of all 
. elaim to the lands assigned as bases, and after the approval of such selection by 
the Secretary of the Interior it is not material to i inquire how it. was made in the 
first instance. 
Where a es makes entry under the act of J anuary 18, 1897, as an occupant, 
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and it afterwards appears ‘that he was not an eon on Maree 16, 1896, of one 

- of the tracts included in his entry, the ‘entry may nevertheless be allowed. to 

__ stand for such tract, under section 2 of said act, where it is shown that he was 
- an “actual settler’? and residing upon a portion of the land included i in his entry 

aut the date of ony and n0 valid prior right had attached. | 


ae Sey Hitchcock to the Critter ine: of the General ee Poe, - 
te we V.D.) Fune 28, 1900. | (WAL E) 


August 3, 1897, William: E. Gates made secede ees for the 
SE. + and cael entry for the SW. 4 of Sec. prea bee N., R. 18 W., 
“Mangum, Oklahoma, land district. Both entries were: mise eeler 7 
section 1 of the act. of January Bice 1897 (29 Stat. , 490), | 


November 2, 1897, Robert W. Robertson ‘made homestead entry a 


under the same act for the W. 4 of the eNW. + t and lots 1 and 3 of pee 
16, said township and range. = 
7 - December 29, 1897, Gates filed an "affidavit of contest et e 
-Robertson’s gue in so far ag it covered lot 3 of said Sec. 16, alleg- 
ing thatthe: statement in Robertson’s homestead affidavit that on 
March 16, 1896, he was occupying the land-:embraced in his home- 
stead entry is false, to the extent that it relates to said lot 3; that the - 
said Robertson has never at_ any time occupied or had possession of 
said lot 8 nor has he ever placed any improvements thereon; that con-. 
testant has continuously occupied and cultivated said lot 8 since May. 
~ 8, 1889, and was in such occupation and use of it on March 16, 1896. 
re ening was ordered on this. affidavit of contest and at the — 
appointed time both parties appeared. Before proceeding to the tak- 
ing of testimony, the defendant made a motion to dismiss the contest, - 
which was overruled, and the contestant filed a supplemental affidavit 
in support of his contest, alleging that on April 30, 1898, he had 
leased said lot 3 from the school land board of Oklahoma for a period 
of three years from January 1, 1898. ‘Testimony was then submit- 
ted on behalf of the contestant. No testimony was submitted by 
the defendant, but the contestant’s witnesses were cross-examined. 
~ It was shown by the evidence that Gates had been in possession of 
said lot 3 since May, 1889; that he had fenced it, in connection with 
other land; that he had cultivated the greater part of it each year 


from 1889 up to the date of the hearing; and that Robertson did not 


have possession | of it or any eee ther eon on Mareh 16, 1896, - 


or at any time prior thereto. 


October 11, 1898, the register and receiver render ed ae aoa: | 
sions, agreeing, however, in their conclusions that the contest pou | 
be dismissed and Robertson’s entry held‘intact. 

On appeal, your office, by decision of April 12, 1899, Gimmes the 
action of the local officers. A motion for review of your office deci-- 
sion was denied J ay 24, 1899, a oe the contestant appealed to. 

the Bepartment: | 


ue 
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- The land inpolved in this case is ; situated | in Greer county, Okla- 
homa, and is subject’ to disposal only under the: provisions of the act 
of January 18, 1897, supra, and subsequent. supplementary acts which : 
need not be referred to, as they have no bearing on the questions here’ 
presented. A full history of the conditions leading up to the passage 
of the act of January 18, 1897, is given in the case of Frank Johnson 
(28 LD; 587). In that case it was stated that the act is a remedial: 
-one,-and like all other remedial acts is to be liberally construed. 

The portions of said. act applicable to the present case are as follows: 

: Src. 1.- TIn part.]- “That every person qualified under the homestead laws of - 
‘lie United States, who, on March sixteenth, eighteen hundred and ninety-six, 
was a bona fide occupant of land within the territory established as Greer county, 
Oklahoma, shall be entitled to continue his occupation of such land with improve- 
ments thereon, not exceeding one hundred and sixty acres, and shall be allowed six: . 
months preference right from the passage of this act within which to initiate his 


claim thereto, and shall be entitled to perfect title thereto under the provisions of 
the homestead law, upon paymézit of land office fees only, at the expiration of five 


_- years from the date of entry, except that such person shall receive credit for all time. ~ 


during which he or those under whom he claims shall have continuously occupied 
the same prior to March sixteenth, eighteen hundred and ninety-six. Every such - 
person shall also have the right, oe six months prior to all other persons, to pur- 
chase at one dollar an acre, in. five equal annual payments, any additional land of - 
which he was in actual possession on March sixteenth, eighteen hundred and ninety- 
six, not exceeding one hundred and sixty acres, -which, prior to’ said ae shall have 
been cultivated, pur chased, or improved by him. 7 
Src 2. That all land i in said county not occupied, walivaied or dnpved as “pto- 
vided i in the first section hereof, or not included within the liniits of any townsite or 
reserve, shall be subject to entry ie actual settlers only, under the pr ovisions of the 


' -homestead law. 


Sec. 4 Sections numbered sixteen and thirty- -six are reserved for school purposes 
as provided in laws relating to Oklahoma, and sections thirteen and thirty-three in 
each township are reserved for such purpose as the legislature of the future State of 
Oklahoma may prescribe. That whenever any of the lands reserved for'school or 
other purposes under the laws of Congress relating to Oklahoma, shall. be found to 
have been occupied by actual settlers or for town-site purposes or homesteads prior. 
to March sixteenth, eighteen hundred and ninety-six, all equal quantity - of pga > 
nity lands may be selected as provided by law.. 


By act, approved June 23, 1897 (30 Stat., 105), the time for the 
_ exercise of the preference right of. entry given by the first section of — 
the act of January 18, 1897, to bona fide occupants of public lands in 
Greer county was. extended to January 1, 1898. : | 
As heretofore stated, the record shows that: contestant Gates was, 
on March 16, 1896, an occupant of lot 3 of ‘section 16, the Jand here 
involved, and as such was entitled to enter it under the first section of 
the act of January 18, 1897, if he had so desired. . He chose, however, | 
to make homestead can act entries for other lands. Having exer- 
cised his rights under ‘said section by taking other lands to the full 
amount to which he was entitled, he thereby surrendered any right or. 
claim he might have had as a Bona jude oe to said lot 3. , 
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It appears, however that hei is now ‘Aainiae it under a lease fron 
the school land board of Oklahoma. The records of your office show 
that by indemnity list, filed March 29, 1898, the Terr itory of Oklahoma 

selected other lands in lieu of those embraced. in Robertson’s: home-. 
stead entry, and that said list was approved by the Depar tment August 
29,1899. This selection of lieu lands was a waiver, on the part of the. 
: Territory of Oklahoma, of all its claim to the lands alleged as bases, 
~. which: there eupon ‘peas subject’ to disposal as a part of the. publie 


et domain. Rice v. State of California (24.L. D., 14). 


In the case of Todd ». State of Washington (24 L. D., 106), it was. 


held that the appr oval of a school indemnity selection by tne Secr etary 


of the Interior passes the title thereto, and, in contemplation of law, 


 poakes such selection the act of the Secr etary, and it is thereafter not i 


| mater ial to inquire how such selection was made in the first instance. 
It is therefore unnecessary, at this time, to consider the question pre- 
sented in the appeal as to whether the Territor y of Oklahoma should 


properly have selected indemnity land i in Hea of said lot 3, the tract 
involved in this contest. 


The Territory of Oklahoma aes svaived its dinin iG ieee 3 on © 
March 22, 1898, by the selection of other Jand in lieu thereof, had - 
thereafter no authority to lease said lot 3, and Gates acquir ae no right | 

— to the lot by virtue of the lease executed on April 30, 1898. | 

It thus appears that apart from any consideration of the ecae 


zy ina of Robertson, Gates now has no right to the tract in question, 


either as an occupant or settler under the act of January 18, 1897, or 
aS a lessee of the Territory of Oklahoma, but. eccunes the position of 
a mere trespasser on the land. , * | 

At the time that Robertson ide horhestead. Se i filed « an affi- 
: davit j in which he alleged that he was, on March 16, 1896, an occupant 
of the land he was. seeking to enter. The cor snes of this’ affidavit 
is not challenged, except as to lot 3, embraced. in said entr y. AS” 
above stated, the evidence shows that on March 16, 1896, he was not — 


occupying said lot 3; that he had not placed any improvements ther eon 
or exercised contr a over it;. but that it was at that. time in the occu- i 


7 pation and. possession of Gates. 7 
Gates had, however, at the date of Roberuor S ente, al eady 1 walv a 

his claim to said lot 3 by making homestead and cash entries for other 

- land, and the only existing adverse claim was that of the Terr teary of 


a Oklahoma, a claim that was subsequently waived. 


As: Rotiertscn : was not,an occupant of said lot 3 on March 16, 1896, | 
he was not entitled to make entry ther efor under the first section of 7 


the act of J anuary 18, 1897, but the question i is pr esented as to whether _ - 


his entry may be allowed to stand, as to lot 3, under the second section — 
ee of said act. | 
“The determination of this question involves the constr acon at the | 
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| mor 7 actual settlers only,’ > ag used in the section under consider- 
ation. | : | 
At the time he ee suey Robertson was. living on land cae 7 
~ said lot 3—land which he included in his entry in connection with lot 
_. 8~and was therefore an ‘“‘actual settler.” It is true that he had at 
__ that time no impr ‘ovements upon lot 8, and the land upon which he was 
living was in a different quarter section, but was. it the intention of 
Congress to limit an actual settler’ s right of-entry to the legal subdi- 
visions to which his settlement notice extended? As heretofore said, 
this-act is to be liberally construed. The ‘more liberal view is that 
the leading idea in the mind of Congress in connection with the second 
‘section of said act was the disposal of these lands only to those who 
would make their homes thereon, and where a man is actually living 7 
on land subject to disposal under said act, and makes entry therefor, 
it makes no differ ence if he includes in he entry other adjoining land, 
subject to entry, to which his settlement notice has not extended. The 
. notice given by settlement extends only to the technical quarter sec- 
tion upon which it is made, and if any valid adverse claim had been 
asserted to said lot 3 at any.time prior to Robertson’s entry, his entry 
| might have been defeated as to said lot, but in the absence of the 
assertion of any valid adverse claim thereto, there appears to be no | 
reason why his entry should not be allowed to sane as to the lot: in 
question. 7 * 
Your office decision’ is seeded a eee 
Gates’s contest is dismissed, and Robertson’ s entry al remain | 


ee InEAOS ‘subject to compliance with law. ‘ 


tt 


OKLAHOMA LANDS—-INDEMNITY. 
‘Terrrrory OF OKLAHOMA. 


Section 4 of the act of J anuary 18, 1897, reserving sections thirteen and thirty-three 
| in Greer county, Oklahoma, for ‘‘such purpose as the future State of Oklahoma © 
may prescribe,’? makes provision for indemnity only for lands in said sections 
which are found to have been ‘‘ occupied by actual settlers or for townsite pur-’ 
poses or homesteads’’ prior to March 16, 1896, and as the right to indemnity 
under sections 2275 and 2276 of the Revised Statutes, as amended, is limited to 
‘sections reserved for school purposes, there is no law authorizing indemnity for 
losses in sections 13 and 33, in said county, occasioned by such sections being 
fractional. P . 


Secretary Hitchen i the bieadtliciaains of ithe oe Land ek 
(W.V.D) Fue 28, 1900. (ie Le B.). 


By your office decision eo June 9, 1899, the selections by the Terri- 
tory of Oklahoma of certain lands deserihed in list 5,. amounting to 
6,230.06 acres, in lieu of lands lost in place in sections 13 and 38, by’ | 
reason of cer tain townships being fr actional, were Tejecken: | 
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Sscuen 4 of the wet ét amie 18, 1897 (29 Stat: , 490), providing a : 
for the entry of lands in Greer county, ig as follows: 


Sections numbered sixteen and thirty-six are reser ved. for school purposes as pro- 
vided in laws relating to Oklahoma, and sections thirteen and thirty-three in each _ 
township are reserved for such purpose as the legislature of the future State of Okla-_ 
homa may prescribe. That whenever any of the lands réserved for school or ‘other 
_ purposes under this act, or under the laws of. Congress relating to Oklahoma, shall 
Be found to have been occupied -by actual settlers or for. townsite purposes or home- - 


_ gteads prior to March sixteenth, eighteen hundred and ninety-six, an a avant, | 


‘of indemnity lands may be selected as provided by. law. 


By this section indemnity was allowed only ‘when these reser oan 
sections should be found to have been “occupied by actual settlers or 
for townsite purposes or homesteads prior to. March sixteenth, eight- 


- een hundred and ninety-six.” No provision is here made to fade: | 


nify against loss. occasioned by reason of these sections being fractional 
in quantity or where one or more are wanting by reason of the town- 
‘ship being fractional or from any other natural cause. 


Sections 2275 and 2276 of the Revised Statutes, as amended by acct a ; 


“of February 28, 1891, provide for indemnity for such fractional losses 
only where. they pertain to sections 16 and 36, reserved for school — 
purposes. There is, therefore, no law authori izing indemnity for ‘the . 
losses. presented in the. list hare asked to be approved. __ : 
The school leasing board for the Terr itory of Oklahoma, who have 


prosecuted this appeal, ask the Secretary, in the event:he shall find | 
- that there is no law authorizing these leu. selections, ‘‘to recommend. 
to Congress of the United States an amendment of the law, which 
shall allow the selection of indemnity land for sections 18 and 33 the 
same as are now allowed for sections 16 and 86.” In answer to this ~ 
-request it is sufficient to say that the reservation of sections 13 and 38 


was made for ‘such pur pose as the legislature of the future State of 
Oklahoma may prescribe,” and inasmuch as this purpose has not yet 
been prescribed (the State not. having been organized) a ‘Tecommenda-_ 


_ tion in the premises at this time is not deemed to be advisable. 


_ The decision of your office j is aiir med. 


INDIAN RESERV ATION—TIMBER CUTTING—MININ G CLAIM. ; 


OPINION. 


_ The owner rof a bona Jide mining claim i in the Colville phen reser vation ips ew same 


| right, by virtue of the act of July 1, 1898, extending the. mining laws to said res- 
 ervation,.to use and remove the timber ann his ae as the owner of a aot 
~~ elaim elsewhere. es 

 Assistint Attorney- General Van ee to the indians yO . the ie 
. rior, Sune 26, 1900. mW. Ce P.) 


Tam in eee by. your reference, with request for opinion, of a let- 


oe . from the Commissioner of Indian Affairs of May 24, 1900, relative 
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= to the eutins of cae. on » mining cima on atic south half of the Col: 

ville Indian reservation, Washington. | " 
The proposition of the Indian Office is to enter into a contr act with 

the owners of certain mining claims permitti ng them to place a saw-mill 

plant on,such mining claims for the sole purpose of cutting lumber and 

timber to be used:on such claims for the development of the property.” 

~ & contract to this effect was submitted for yOu approval, which was — 

refused. _—- 

The Indian Office has | the matter for further code a- 
tion, and has presented an argument sustaining the right of mineral — 
élninintite on this reservation to cut timber upon their claims, and in 
‘support of the propr iety of making the pr oposed contr act says: 


The office is aware that there is no law, and so far as known no pre ecedent for the 


making of such agreements with miners. But it is thought that miners and mining 


companies on that portion of the reservation who are developing properties in good 

faith will be willing to enter into such arrangements, because: risking nothing by vio- _ 
lations of the law they will have nothing to lose, whereas timber trespassers and spec- 
ulators—those locating claims under the guise of miners, only to procure the ae | 
will thereby be deterred from operating on the reservation at all. 


By the act of July i 1892 (27 Stat., 62), a portion ‘of the Colville _ 


reservation was ‘vacated and Festored to the public domain.” ‘The © 
remaining portion became and r emained the Colville Indian reservation. 
The act of July 1, 1898 (30. Stat. Dil oe contains the toTowine | 

provision: | 

' . That the mineral lands it in the Colville Indian reservation in ihe State of 
Washington, shall be subject to entry under the laws of the United States in relation | 
_ to the entry of mineral lands: Provided, That lands allotted to the Indians or used by 

the government for any purpose or by any school shall not be SID ect to entry under 
: this provision. | . 

Thus the mineral lands within the boundaries nel the pr esent reser- 
| vation were made subject to location and entry under the mining laws. 
| The owner of a bona fede mining claim on these lands therefore has the 
same right to use or remove the timber found upon his claim which is 
possessed by the owner. of a mining claim situated elsewhere, and this — 


| Depar tment has no more author ity to control the exercise of this right 


in the one case than inthe other. ‘This right is not possessed by timber 
tr espassers ‘or speculators, who locate claims ‘‘under °the guise of 
miners, only to procure the timber,” but is restricted to owners of . 
bona de mining claims and authorizes them to cut timber from. their 
own claims for use in the development or working thereof or to remove 
such timber when necessary to facilitate the convenient and proper — 
; development or working of the claims: This right has long been 


recognized by Congress and the courts and is not’ one which can be _ 


withheld or granted by this Department as a matter of discretion; but 
it is the duty of the officers of the Department to see to it that the - 
right is not abused by those by whom it is possessed and that it is not 
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enjoyed. by er who do cote -possess. i. ‘The owner of a fits fide. | 
mining claim in the Colville Indian reservation may, for the purposes 
and to the extent herein specified, lawfully cut or remove timber from 
his claim, i in the absence of any contract or agreement with any officer 
charged with the administration or supervision of Indian affairs, and 
one who is not the owner of a bona jide mining claim in such reserva- 
tion can not, even if he obtains such a contract or agr eement, lawfully 
cut or remove timber from any lands in‘ said reservation. I am there- 
fore of the opinion that the execution and approval of a contract such — 
as is submitted will not. establish, add to. or take from the rights of 
owners of bona fide mining claims § in the Bes 
- Approved: 7 | 7 
: Ki. A. Hircncocx, | 
| Seoretary. 


ABANDONED ose orm oeenard RESERVATION —HOMESTEAD APPLICATION. 


AturEn H. Cox. 


Lands in abandoned military reservations coming within the purview of the act of 
August 23, 1894, were by said act opened to homestead entry as well as to set- 
tlement. 

A homestead application for surveyed lands in the Fort. Hays military reservation, 
opened to settlement and entry by the act of August 23,1894, presented by a 
qualified applicant and rejected, at a time when said lands were legally subject 

to entry, and pending an appeal, serves to except the lands covered thereby irom 
the pueden grant to the State by the act of March 28, 1900. : 


Secretary Hitchcock to the Cominissioner of’ the General ee Office, 
(WAV. dD.) i Sune 26, 1900. , (G. B. G.) 


| This is an appeal by Allen H. Cox from + ‘your - office decision of 
September 13, 1899, rejecting his application to make homestead entry 
of lots 8,10 and 11, and the S. 4 of the SE. ¢ of Sec. 4, T. 145., RB. 
18 W., Wa- Keeney. land district, Kansas. 

7 This land is within the limits of the ‘abanigued Fort Hays military 
reservation established by executive order of August 28, 1868, and 


. contains more than five thousand acres of land. October 22, 1889, 


this order was revoked and the land turned over to this Depar tment 
for disposal under the act of July 5, 1884 (23 Stat. , 103). August 23, 
- 1894, Congress passed. an act (28 Stat. , 491), for ‘the: disposal of lands 
in abandoned military reservations, which declar ed that— 
Alllands.... within the limits. of any abandoned military. reservation . 


. where the area exceeds five thousand. acres , . are hereby. opened to settlement | 
under the public land laws of the United States, and a preference right of entry for — 


* oe period of six months from the date of this act shall be given all bona fide settlers - 


- - who are qualified to enter under: the homestead law and have made improvements 7 
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nd are now residing upon any agricultural Nanda a in »enid reservation, and. for a seded 
of six months from the date of settlement when that shall occur after the date ot 
> his act. 


In a circular of: December 1, 1894 as LD. , 892), scenied to. 


_Yegisters and receivers, prescribing rules for the administration of _ 


a aid last named act, it was said by this Depar tment that— 


Under the terms of this act,. settlement may be made on any of these reservations, 
whether surveyed or not, where the area exceeds five thousand ‘acres. Where the d 
‘lands in such reservations have been surveyed and the triplicate plats filed in your 


office, you will allow homestead entries to go to record therefor, if the entrymen are _ 


“4 duly qualified to make entry, as in the case of other surveyed public lands. 


"March 22, 1895, the Secretar y of the. Interior again withdrew tr om 
settlement and entry the land r emaining undisposed of in this reserva- ,” 
tion, and this withdrawal continued in. effect until revoked by depar t- 
‘mental order of June 13, 1899. (L. & R. Misc. 396, p. 305). | 


. August 11, 1899, the application-of Cox to make homestead entry 


of the land aboveridescribed was presented at the local office and 
rejected, and September 13, 1899, your office affirmed the action of 
the local officet's, and Cox has appealed to the Department, as above 
stated. After the presentation of said application and after the afore- 
said action thereon by the. local officers, the. land was temporarily 
- withdrawn from disposal. by departmental order of August, 24,.1899 
(lL. & R. 398, p. 472), and. March 28, 1900, an act of Congress was 


passed (Public—No. 47), granting to the State of Kansas the aban- 


poned Fort Hays military reservation, with the proviso that’ the act 


‘*shall not apply to any. tract or tracts within the limits of said reser- - 


vation to which a valid claim has attached, by settlement or otherwise, - 
under any of the public land laws of the United States.” | 

At the date the application of Cox was presented the land in this 
reservation had been surveyed, and it appearing that he was qualified 
to make a homestead entry of any land legally subject thereto, the only | 
question presented by his appeal is, whether the land applied for Was - 
supe! to homestead entry August 11, 1899. - 

‘The act of August 238, 1894, Supra, in terms opened all of the lands» 


in said reservation, then remaining undisposed of, to settlement under 


the public land laws of the United States. | - | 
The executive withdrawal of March 22, 1895, could at best oper ate 
to take these lands out of the provisions. of said act only so long as ‘that 
_ withdrawal was in force, and it having been revoked J une 13, 1899, _ 
the status of this land. was on August 11, 1899, the same as if the 
_ withdrawal had not been made. That it was intended by the act of 
. August 23, 1894, to open all lands within its descr iptive provisions to 
entry as. well as sstlembnt seems clear from that provision of the act 
which gives to bona fide settlers a preference right of entry for a — 


-period of six months. from the date of the act. The provision for > 
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 prefere ence right of ae y necessarily pr esupposes that a right of entry 
which was not a preference right had already been conferred by the 


act in opening the land to settlement under the public land laws. ve 
_ The said departmental circular of December J, 1894, directed that 

— homestead entries be allowed for these lands, and this, 3 in addition to 
being a contemporaneous constr uction of the act, was also an adjudi- 


a | cation upon which seekers after publie lands had ii right to rely. 


Congress at any time before the allowance of the application of Cox 
had the right to make other disposition of this land, but it has not 
done so. The act of March 28, 1900, supra, granting the lands in this 
reservation to the State of Kansas, specially excepted any tract or 
tracts within the limits of the reservation to which a valid claim had 
attached by settlement or otherwise, and the claim initiated by the 


-. homestead application of Cox was a valid one: 


The decision appealed from is rever sed, a the: case remanded, 
with dir ections to allow the ent y: | 


COAL LANDS—FOREST RESERV ATIONS—ACT OF JUNE 4, 1897. 
T. P. CrowpDeEr. 


The words, ‘ the senhne mining laws of the United States,”’ are to be ogee in 

legislative enactments, as embracing sections 2347 to 2352, inclusive, of the 

- Revised Statutes, commonly known as the coal land law, unless an intention to 

the contrary is expressed. | 

Coal lands are mineral lands within the meaning of the act of June 4, 1897, and as 

~- such are subject to entry, when found in forest reservations, oe same as other 
~ mineral lands within such reservations. 


Secretary Hitchcock to the Commassvoner of the oe ab Land Office, 
(CW. V. D.) ore June 29, 1900. se (E. B., Jr.) 


By decision of June 24, 1899, your office sustained the decision of 
the: local office at Los Angelos. California, rejecting the coal land 
“declaratory statement of T. P. Crowder offred October 97, 1898, for 
_ the SE} of the NES, or lot 9, of section 1, T. 2.N., R. 6 W., and lots 

5, 6 and 15, of sectione: ee N., R. BW. ‘S. Be M., on the: ground. 
that ‘the tract described was not ‘subject to entry as coal: land, being: 


oe partly within the San Bernardino and partly within. the San Gabriel 


- forest reservations. | “Mr. Crowder has appealed to the Depar tment. 
from the decision of your office, contending that coal lands are mineral 
lands and as such, under the provisions of the act of June 4, 1897 (30 
| Stat., 11, 35-6), are subject to entr y in the usual 1 manner, notwithstand- 


Ang such forest reservations... 


it appears that that part of the tract which { is in ce section: 5 is 
within the San Bernardino forest reserve established February 25, — 
ares by: nar of the President tm Stat., 8 and that. the : 
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senate of dip tract is within the San Gabriel forest. reserve, simi- 
Jarly established December 20, 1892 (27 Stat., 1049). Appellant alleres 


: in his declaratory. statement that he came ae possession of the tract _ 


August 30, 1898, and has ever since remained in actual possession; 
that he has located and opened a valuable mine of coal. thereon, and 
has expended in so doing the sum of $150 in labor and mmprove- 
. ments; and that he is well acquainted with each and every. legal sub- 
division of the land, and there is not, to his knowledge, within the | 
limits thereof, any vein or lode of quartz or other rock-in place bear-.__ 
ing gold, silver or copper, nor any valuable deposit of those minerals. 
The said statement appears to be in due compliance, both as to form 
and substance, with the coal land law and the existing 1 egulations 
thereunder. But the tract is now, and has been since long. prior to 
the date on which such statement was offered for filing, embraced, as 

already shown, in the said forest reservations, and by the express 
_ terms of the said proclamations establishing such. reservations the 
lands covered thereby are ‘‘ reserved from entry and settlement,” and 
all persons are warned ‘‘not to enter or make settlement upon” cae 


Assuming that the tract here in question is coal land, does the act — 


of June 4, 1897, supra, as contended by appellant, notwithstanding the © 
inclusion of the tract in the said reservations, permit him to acquire 
title thereto upon compliance with the provisions of the coal land law, | 
sections 2347 to 2852, inclusive, of the Revised Statutes? 
The said act pr dee among other things, that— - 


All public lands heretofore designated and reserved by the President of the United 
States under the provisions of the act approved March third,- eighteen hundred and 
ninety-one, the orders for which shall be and remain in full force and effect, unsus- 
pended and unrevoked, and all public lands that may hereafter be set-aside and — 
reserved as public forest reserves under said act, shall be as far as practicable con- 
trolled and-administered in accordance with the following provisions: 7 

No public forest reservation shall be established, except to improve and protect’ 
the forest within the reservation, or for the purpose of securing favorable conditions 
of water flows, and to furnish a continuous supply of timber for the use and necessi- 
ties of citizens of the United States; but it is not the purpose or intent of these pro- 
visions, or of the. act providing for such reservations, to authorize the inclusion 
therein of lands more valuable for the mineral therein, or for aero purposes, 
than for forest purposes. . . 

Nor shall anything herein prohibit any person from entering upon such forest res- 
ervations for all proper and lawful purposes, including that of prospecting, locating, 
and developing the mineral resources thereof: Provided, That such persons onD 
- with the rules and regulations covering such forest reservations. _ 

Upon the recommendation of the Secretary of the Interior, with the approval of 
the President, after sixty days’ notice thereof, published in two papers of general — 
circulation in the State or. Territory wherein any forest reservation is situated, and - 
near the said réservation,-any public lands embraced within the limits of any forest 
reservation which, after due examination by personal inspection of a competent per- _ 

son appointed for that purpose by the Secretary of the Interior, shall be found bet-_ 
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ter adapted for mining. or ee agr ceultaral purposes than for forest usage, may be 
restored to the public domain. And any mineral lands in any forest reservation 
which have been or which may ‘be shown to be such, and subject to entry under the 
existing mining laws .of the United States-and the rules and regulations applying — 
_ thereto, shall continue to be ame ect to such. location aud. entr yy notwithstanding any | 
provisions herein contained. 7 . | 


~The foregoing provisions ‘of the me ast ee to all public £ forest | 


reservations established under authority of section twenty-four of the _ = 


act of March 3, 1891 (26 Stat. , 1095, 1108), among which are the said 
San Bernar dine and San Gabriel reservations. Congress did not deem 
it sufficient, to declare, 1 in the act of 1897, the pur poses for which all 
such reservations are established, and that it is not the purpose of 
forest reserve legislation to authorize the inclusion in forest reserva- - 


tions of lands more valuable for the mineral therein than for forest 


purposes, and.to provide for the elimination therefrom of such -lands — 
- and for their restoration to the public domain. With respect to min- 
eral lands the act goes much farther than that. It specifically pro- 
vides that nothing therein shall prohibit any person from entering 
upon such reservations, under rules and regulations to be prescribed 
by the Secretary of the Interior, ‘‘ for all proper and lawful purposes, 
including that of prospecting, locating and developing the mineral 
resources thereof,” or from making entry of ‘‘any. mineral lands in 
any forest reser Tatton which have been or which may be shown-to be 
such, and subject to entry under the existing mining laws of the 
United States and the rules and regulations applying thereto.” Pros- 
pecting, locating , developing and making entry of mineral lands in 
forest reservations are thus clearly and suey, authorized and made - 
lawful. . 

. It is not necessary ther efore that. such. lands should first be elimi- 
- nated from such reservations and restored to the public domain before 
they can be prospected, located, developed or entered under the min- 
ing laws. Subject to the requirement that in prospecting, locating 
and developing the same ‘“‘the rules and regulations covering such 
forest reservations must be complied with, » the status of mineral 
lands in forest reservations does not differ in any respect from that of 
lands of the same character outside of such reservations. It only 


- remains then to inquire whether coal lands are ‘‘ mineral lands 


subject to entry under the existing mining laws of the United States 
and the rules and regulations applying ther oto, “ within the pmeanne 
of the said act of 1897. 7 
It must be assumed, unless an taal to the contrary is clearly 
shown in the act, that the language just quoted is to be given the — 
usual and gener ally accepted meaning of the same words as employed 
elsewhere in the statutes, and in the decisions of the Department and 
_ the courts: That coal is a mineral in both the common and the scien- 
tific understanding of the words i is not. open to arene) and that: min- 
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eral inwae embrace-and caddis lands valuable for their nGoaie of. 
coal, within the generally accepted meaning of the terms as used in 
the laws relating to the disposal of the public lands, is well settled. 


It was because this is so that in the act of July 2, 1864..(13 Stat., 365, 


- 868), granting lands to the Northern Pacific railroad, and in the i act 3 
of July 27, 1866 (14 Stat. , 292, 295), granting lands to the Atlantic: 
and Pacihe railroad companies, Congress deemed it necessary, in order _ 
to take ¢oal lands out of the.general exception of mineral lands from .. 
- the grant, to specifically provide that in those acts the wor ds mineral 
lands should not be held to include coal lands. ° 7 : 
- The sections of the coal land Jaw under which Cr owder’ Ss. Aptian 
tory statement is offered are part of Chapter Six, entitled Mineral - 
Lands and Mining Resources, Title XX XJI—The Public Lands, in the 
Revised Statutes; and commencing with section 2347 thereof, and fol-- . 
lowing closely the sections relating to lands containing the more 
precious minerals, as gold, silver, copper, etc., they comprise the bal- 
~ ance of the chapter. Coal lands are thus by authority of Congress, in 


clear and unequivocal terms, classed as mineral lands, and the laws. 


which provide for their disposal are likewise made part of the mining 
laws. See also Mullan v. United States, 118 U.S., 271, 278; Colorado 
Coal and Iron Co. ». United States, 307, 324-27; and. Pacific Coast 
Marble Co. v. Northern Pacific R. R. Co. e¢ al., 25 L. Dv, 233.. 

It is not believed that in using the words ‘‘subject-to entry under 
the existing mining laws,” etc., Congress intended to limit the pros- 
pecting, locating, developing and entry of the mineral lands in forest 
reservations to any particular class or kind. of mineral lands, and 
especially to include all other mineral lands of every description save 
only coal lands. Such would seem however to be the interpretation 
which must be given to the language under consideration if the decision 
of your office in this case is correct. 

It happens, due uo doubt chiefly to the fact ie the original acts of 
Congress relating to coal lands and to the other mineral lands respec- 
tively, were paced at different times, and so were promulgated to the _ 
local land offices with separate circular instructions, that the sections — 
of the said chapter six and legislation relating to the same subject 
enacted since the revision of 1878, and the rules and regulations there- - 
under, are still found divided into two separate circulars, one of which, | 
“ embracing such of those sections and later enn as relates to 
pee valuable for minerals other than coal, is known and designated 

‘* United States Mining Laws and Regulations Thereunder,” and the © 
eine relating to coal lands, as ‘‘Coal Land Law and Regulations | 
Ther ouider: ” and that, under these circumstances and for convenience 


of reference, the statutes embraced in the former have come to be ~~ 


. spoken of as the mining laws and those in the latter as the coal land 
law. Such nomenclature, adopted and used as a mere matter of con- 


5 
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venience, is not. of contr élling tenes in cone wing the “avai in 
question. The latter division of chapter six of the’ Revised Statutes 
is in a broad sense, and when there is no indication to the contr ary, aS 
truly a part of ‘‘ the existing mining laws, of the oe States’ as the 
former division of that chapter. | 
It is believed that the mining laws as a ome oa not any part or 
division thereof, are referred to by the language under consideration. 
~ There is nothing in the act. of 1897, nor in any other legislation by 


Congress of which the Department: is aware, nor in the decisions of © : 


_ the courts or the Department, which would justify the conclusion that — 
the words last above quoted from the act of 1897 are used therein in 
; any narrow or restricted sense nor in any other than as relating to 


mineral lands of every kind and class—to -coal lands as well as all 3 . 
other mineral lands. See Pacific Coast Marble Co. v. Northern Pacific — 


R. R. Co., ef al., supra, pp. 239-40, and Coleman at ab... McKenzie 
éal., 28 .L. D., 348, B52. 3 | 
This is believed to be also the only eoasonable nan No sub- | 
stantial reason has been suggested’ to the Department why coal lands, 
and they alone of all mineral lands, should have been excepted from 
the provisions of the act in question. ‘It 1s not reasonable to conclude, _ 
- when a contrary view is permissible, that Congress. would expressly. 


provide, as it did, that settlers, miners, residents and prospectors for 


" “ininerals should be permitted to use, for necessary firewood, the tim- 


ber of forest reservations, for the. protection and pr eservation of ; : 
_ - which the reservations were established, and at the same time would - 


lock-up against such. per sons, a8 well as all others, the coal-therein . 
_ which could be spared with much less. detriment to the reservations. 
‘There i is much reason, on the other hand, to support such contrary 
view. The cutting . Ger for fir ewood, , evidently. per ‘mitted ony 


-enumer vated, would be Rene is some Sortent, at least, by the use of . 


the coal mines on the reservations, and the i injury to Ke reservations — 

from the opening and operating of the. mines would be small indeed 

In comparison to the loss of timber. , 

| The said decision of your office is reversed. You will dinece the 
. local office to accept and file the said declaratory statement, and per- 

- mit.entry of the land upon due showing of comphance with the law. 
eee for the ae of coal lands. | | | | 
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PRIVATE CLAIM—RESERV ATION SELECTION OR LOCATION. 


- Baca Froat No. ‘Turer. 


| All ener sthin the section of country ceded to the United States by the treaty of 
Guadalupe Hidalgo aud the Gadsden treaty, covered by Spanish or Mexican 
_ Claims, were, by the eighth section of the act of July 22, 1854, and the act of 
-August 4, 1854, reserved from other disposition ‘until a validity or invalidity 
of such claims was finally determined. 
He state or condition of lands, whether vacant; or eel on account of an oxist- 
ing Spanish or Mexican claim, at the date of their selection or location under ater 
the sixth section of. ‘the act of June 21, 1860, determines whether the title ° 


thereto passed by such selection or location; and an attempted selection or loca- * 


tion of lands embraced in any such claim is not validated so as to become opera- 
_tive ag to such lands upon their subsequent release from reservation by the final 
_ action of the courts declaring such claim to. be invalid. 


ae Eitchcock to the oiheeonee of the General Lond Office, 
(W. V. D.) | - June 30, 1900. . fA. B. P.) 
Ss 


By departmental decision of July 25, 1899 (29 i D. , 44), your 
office was directed to cause survey to be made of the er ant. known as 
the ‘“‘Baca Float No. 3,” by the surveyor-general of Arizona, under 


the selection or location of June 17, 1863. In that qeGion the 


# Department held, among other things, that the duty of investigating’ 
and determining, in the first instance, the question of the known char- 
acter of the lands embraced in said selection or location, at the time 
the same was made, and the question as to whether the inads were at. 
that time vacant and subject to selection under the terms of the Baca 

| grant, rests with the surveyor-general. Instructions were thereupon 
given to the effect that all persons alleging an interest in the lands 


adverse tothe Baca claimants should be allowed to be heard before -_ 


the surveyor-general, at such times and places as he may appoint, 
_ during the progress. of the survey in the. field, on the two questions: ~ 
~ (1) as to the known character of the lands-at the ‘date of said sélection 
or location, and (2) as to whether the lands were then vacant.’ _ 
Subsequently a petition was’ filed by R.,E. Key and twenty-two 
others, alleged settlers on portions of the lands claimed under the 
selection of June 17, 1863, wherein it was in substance asked that a 
hearing be ordered with the view to allowing the petitioners an-oppor- 
tunity to show cause against the validity of said selection. Among 
“the matters set forth in. the petition was an allegation to the.effect 
that large bodies of the lands within the exterior limits of said selec- 
tion or location were, at the date thereof, embraced within certain — 
- Mexican grants alleged to have been made prior to the acquisition of 
title to that section of country by the United States, and that such | 
alleged gr ants have recently been adjudged invalid by the courts. 
By decision of December 11, 1899 (unreported), said npeuion was 
-24368—Vol. 30-—T : 
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denied as to all the allegations thereof except the one e just referred to. | 
_ As to that allegation the Department said: 


‘Questions therefore arise as to whether the lands inclnd’a: Ww ithin ee ced 


_ grants were in a state of reservation under the concluding prov ision of section eight 
. of the act of July 22, 1854 (10 Stat., 308), or otherwise, at the time of said selection 


- or location, and ‘if in a state of reservation at that time, whether they were subject 


“to selection or Jocation’ by the Baca: Heirs. and whether the subsequent judicial 


‘determination of the invalidity. of said grants | can oper ate to the advantage 0 or benefit’ 


Of said selection or location. 


It is believed that these questions, resting as they do upol the coustruction of cer- 
tain laws and treaties, and not upon any disputed or uncertain matters of fact, should — 
be determined before the survey of said selection or location is proceeded with, in | 
; order that the lands within the said claimed Mexican‘ grants may be included i in or _ 
| excluded from the survey, as may be right i in. the pone | 


- Directions were “therefore giv en that. the petitioners be stowed 
thirty days within which to present in writing a statement of their : 
_ claim and contention with. respect to said matters, and that the Baca. 
claimants be allowed the same length of time after the filing of such 
statement to make answer thereto; all the papers to be thereupon . 
returned to the Department for its consideration and action. Both. 
the petitioners and the Baca claimants were served with notice of sald: | 


: decision. 


A written iaterient at their claim i contention was accordingly 
filed by the petitioners, accompanied by a number of affidavits and © 
other documentary evidence in support thereof. Copies of said-state- . 
ment and other papers were served on the Baca claimants, and an 
answer has been filed by counsel for one of said claimants. April 6, 
1900, the papers were forwarded by your office to the ees as 
“directed by the decision of December 11, 1899. 
The Baca grant here in question is the. third of the series of alee: | 
~ tions or locations authorized by section six of the act of Ju une a1, 1860 
(12 Stat., 71, 72), which provided ; as follows: 


‘That it shall be law ful: for the heirs ‘of Luis Maria Baca, ane make Sistas to the 
said [same] tract of land as is claimed by the town of Las Begas [Vegas], to select 
instead of the land claimed by them an equal quantity of vacant land, not mineral, 
in the Territory of New Mexico,:to be located by them in square bodies not’ exceed- 
ing fivein number. And it shall be the'duty of the surveyor-general of New Mexico 
to make survey and location of the lands so selected’ by said. heirs of Baca when 
thereunto required by them: Provided, however, That the right hereby granted to 
said heirs of Baca shall continue i in force during thr ee <— from the passage of this 
act, and no longer. | : | 


The grant embraces nearly one hundred iieasand acres. “athe fesond : 
indicates that the selection or location of June 17, 1863, conflicts with 
the claimed limits of two Mexican grants, one Paomt as the Tumaca- 
cori and Calabazas grant, and the other as the.San Jose De Sonoita 
grant. The indicated conflict with’ the. for mer embraces over r twenty 
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thousand acres, and wee the Tues about: four thousand three hundred 

acres. Re 
. By articles eight and: nine of the tr eaty of Guadalupe Hidalgo (1848, = 
9 Stat., 229-30), and article five of the ‘Gadsden treaty (1853, 10 Stat., 
1085), it was provided that the property. of Mexicans within the ter ti- 
or y ceded to the United States by the Republic of Mexico, should be 
“inviolably respected,” and. that they and their heirs aad orantees. 

should be permitted “to enjoy with respect to it’ guaranties equally. 
ample as if the same belonged to citizens of the United States.” 
_ With the view to discharging the treaty obligations thus imposed; 
the Congress, by the ene section & the act of 2 22, ies = 
Stat., 308), provided: . 


That it shall be the duty of the gury reyor-general, under such instructions as ~— 
be given by the Secretary of the Interior, to ascertain the origin, nature, character, 
and. extent of all claims to lands under the laws, usages, and. customs of Spain and 
Mexico; and, for this. purpose, may issue notices, summons witnesses, administer 
oaths, and do and perform all other necessary acts in the premises. He shall make a 
full report on all such claims as originated before the cession of the territory to the 
United States by the treaty of Guadalupe Hidalgo, of eighteen hundred:and forty- | 
eight, denoting the various grades of title, with his decision as to the validity « or. 
invalidity of each of the same-under the laws, usages, and. customs of: the country 
before its cession to the United States; and shall also make a report in regard to all 
pueblos existing in the territory, showing the extent and locality of each, stating the 
‘number of inhabitants in the said pueblos, respectively, and the nature of their titles 
tothe land. Such report to be made according to the form which may be prescribed — 
by the Secretary of the Interior; which report shall be laid before Congress for such 
action thereon as may be deemed just.and proper, with a view to confirm bona.jide 
grants, and give full effect to the treaty of eighteen hundred and forty-eight between 
the United States and ] Mexico; and, until the final action of Congress on such claims, 
all lands covered thereby shall be reserved from sale or other disposal by the govern- 
ment, and shall not be page to the donations ete by the peyieus provisions of 
tae act. poe 


By act of August 4, 1854 (10 Stat., 575), it was te ther declar ed— 


That, until otherwise provided by law, the territory siequired sndér the treaty 
with Mexico commonly known as the Gadsden treaty, be, and the same is hereby . 
‘incorporated with the Territory of ‘* New Mexico, 3 subject to all the laws of said 
last named Territory. 


By act.of February 24, 1863 (12 Stat., 664), Arizona was carved out 
of the Territory of New Mexico, and. onpanized as a new Territory, ; 
with its present boundaries, iaeiaine the western portion of the lands 
ceded by the Gadsden tr aly, wherein the Tumacacori and Calabazas, 
and San Jose De Sonoita grants are situated. The second. section of 
the act provided ‘for the appointment of a surveyor-general and other . 
| ee for the new. Territory. It was further provided that ae 
| ‘* powers, duties, and the compensation ” of said officers— | ie 


_ shall be such as are conferred upon the same officers by the act organizing ie tern: | 
torial government of N ew Mexico, which subordinate officers shall be appointed. in 
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the same manner adi not. nc noes nS by aia act; andi acts amendatory. | 
thereto, together with all legislative enactments of the Territory of New Mexico not — 


~ inconsistent with the provisions of this act are hereby extended to and continued in 


for ce in the said Terri itor ‘y of Arizona until repealed or amended by future legislation. : 


The. contentions by the petitioners, substantially stated, are: . 
1. That the portions of the lands within the exterior finite of said . 
selection or location of June 17, 1863, which were also within the 
claimed limits of said Mexican gre ants, were, at the date of said selec- 
tion or. location, i in-a state of reservation under the provisions: of the 
eighth section of said act of J uly 29, 1854, and therefore not: supjoct i. 
~ to selection under the granting act of June 21, 1860, supra; — 
9, That in view of such reser vation “the said selection or T location is a 
to that extent void; and — , 7 | + 
8, That the lands within said selection or  iotation: but Hot vt within 
either of said Mexican grants, are mineral in character, and for that — 
- reason not subject to the Baca grant. fe | 
In the answer filed on behalf of the Baca claimants iti is contended, 
in substance and effect: | 
a? That it was not contemplated. by. the eighth seein of the act of 
- July 22, 1854, that the reservation thereby created in favor of claim- 
ants andes Mexican grants should become operative in any case until 
the filing with the surveyor-general ofa petition for the confirmation | 
_ of the gr ant, and that as no such petition was filed as to either of the 
grants in this case until after June 17, 1863, there could have been no 


_. reservation of lands on account thereof at. that time; — 


Q. That even if it be held that such reser vation was in force in: favor 


of the claimants under said Mexican grants, at. the date of the Baca 


selection or location, the same has been abr ogated as to all the lands _ 
within the élaimed limits of the Tumacacori and Calabazas grant, by 
reason of said grant having been adjudged to be wholly invalid by the 


courts, and as to most of the lands. within the claimed limits of the © : 


“San Jose De Sonoita grant, by reason. of that grant having been like- 
wise adjudged to be in the greater part invalid; and that as the result 
of such abrogation, the Baca selection or eee at once became — 
operative upon the lands thus released from reser vation so as to offect- 
Oy include them within that grant; and - ee 

8. That the lands within the said Mexican grants were not occupied 
by the claimants thereunder or otherwise at the time of the sélection 
or location of June 17, 1863, and were therefore vacant and subject to 
selection within the meaning of the act of June 21, 1860, supra. _ 

The territory of New Mexico was originally eiganized under the 
act of September 9, 1850 (9 Stat., 446), prior to the Gadsden treaty. 
The lands acquir oa by the United States under that tr eaty were, by 
the act of August 4, 1854, as we have seen, incorporated with the 
: ‘Terr ary of. New Mexico ‘ os to all the laws” ” of that ai 
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including, of course, the. eighth section of the act of J uly 22, , 1854. 
The last named act, as far as applicable to the Territory of New Mex- 
ico, was clearly amiendator y of. the orig inal organization act of 1850, 
| | to that extent was, therefore, ‘extended to. and continued in 


force” in the new Territory of Aaiwonn. by the act of February 24, 


1868, supra, ‘‘until repealed or amended by future legislation.” No 


such repealing or amendatory legislation having been enacted at the 


time of the Baca selection or location of June 17, 1863, it follows that 


the provisions of said section eight of the act of J oy 29,1854, were - 


in full force and operation thr oughont the Territory of Arizona at 
that time. | 
The Tumacacori and Calabazas sane appears to have’ peer based 


upon a certain instrument in writing dated April 18, 1844, “made 


and executed by the treasury department of Sonoro in compliance 


with the law of the Mexican Congress of the 10th of February, 1842, 


_ providing for. the denouncement and sale of abandoned pueblos,” 
running inthe name of Don Francisco Alejo Aguilar, to whom said 


treasury department sold the land April 18, 1844. A petition for 
confirmation | was filed June 9, 1864, with the stirveyor-general of © 
Arizona, who, in his report, recommended ‘that the grant be con-’ 
‘firmed. Proceedings looking to such confirmation, instituted in the — 
Court of Private Land Claims established by the act of March 3, 1891 - 


~ (26 Stat:, 854), resulted in a decree by that court. rejecting. the. lai 


on the gr round that the sale to Aguilar was void for want of authority x 
in the treasury department of Sonoro to make it. On appeal to thé | 
supreme court the decree below was affirmed. Oe Faxon w. United 


States, 171 U.S. 244.) 
_. The title to the San Jose De Sonoita grant rests upon certain pro- 


| ceedings: for the sale of the lands embraced therein, had under the ~ 
Mexican government in 1821.. A: petition for its confirmation appears 
“to have been filed with the surveyor- “general. December 30, 1879. A 


suit involving its validity, instituted in the Court of Private Land 
Claims, resulted in a decree by that court rejecting the claim on the 
ground that ‘‘the entire proceedings” upon which the title is based 


‘““were without warrant of law and invalid.” On appeal to the — 
_ supreme court, however, the decree below was in part reversed and_. 
the grant sustained to the extent of one and three-fourths sedzos. | 


(See Ely’s Administrator v. United States, 171 U. S., 220.) 
I. Were the lands within the limits of these Mexican grants “‘re- 


served: from sale or other disposal. by the government,” under the 


eighth section of the act of July 22, 1854, at the date of the Baca selec- 
tion or location of July 17, 1863? : 


| The manifest purpose of the enactment of this iesielation was ‘the - 
' - adoption of a ‘means whereby effective steps might be taken as early 


as practicable Soe to the dischar ge of the obligations imposed upon 


\ 
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the United States by the tr eaty of 1848; an en to proper vty one : 
of Mexicans within the terr itory ceded by that treaty. A like purpose 
is equally manifest with respect to the lands ceded by the treaty of 


-. 1858, both-in the act of August 4, 1854, whereby such newly-ceded 
ss lands were ‘‘incorporated with the Territory of New Mexico, subject 


— toall the laws” of that Territory, and in the later act of Febr uary 24, 
1868, which extended such: legislation to the new Territor’ y of Arizona. 


It was made “the duty of the sur veyor-general, * under instructions — | 
from the Secretary of the Interior, ‘“‘to ascertain the origin, nature, 
character, and extent of all claims to lands under the laws, usages, and _ 


customs of Spain and Mexico,” within the ceded territory, and to make 
full report on all such claims as originated prior to the treaties of 1848 


_ and 1853, which report was-to be submitted to Congress for its action 
with the view to the confirmation of all bona fide grants and thus giv- _ 


ing eff ect to the stipulations of said treaties with respect thereto. - It 


was further provided that ‘until the final action of Congress on such 


claims, all-lands covered thereby” ‘should be “reserved from sale or 


_ Oates disposal by: the government.” 


The. matters for investigation and meget i thé ene . 


| . were Spanish or Mexican ‘cladms to lands, and the reservation for the — 


benefit of such claims was to embrace “all lands covered thereby.” 
There i is nothing in the act indicative of a purpose on the part of Con: | 
gress to postpone the effective oper ation of the reser vation in any case ~ 
to the time of the filing with the surveyor -general of a petition for the 
confirmation of the claim, or to any other time. Indeed, there is no 


7 provision requiring’ the filing of any such petition with the surveyor- 


general or elsewhere. The natural and most. reasonable. interpreta- to 
tion of the language of. the ‘statute is that the reservation was to a 
- become immediately operative upon. all lands within the ceded terri- 


tory covered at the time by. any Spanish or Mexican claim which origi- 


' nated prior to the treaty of cession. The purpose being that the 
-. lands should ‘be reserved until final action could be had on the claim, 


it was quite as necessary that the reservation should be effective or . 
_. such purpose before as after the commencement of proceedings under 
the statute by the surveyor-general. Otherwise the lands might have 


been disposed of by the gover nment before the commencement of such 
pr oceedings: and thus, the very object of the statute would have ‘been & 


defeated. 


It snattered not ancdia: the aie was a valid one. tr the inde = | 
- were covered by a Spanish or Mexican claim they: were to be reserved 


- for the very purpose of affording an opportunity of investigating and . 
determining the validity or. invalidity of the claim. This investiga- 
tion was to be made in the: first instance by: the surveyor ‘general but 

the action of that officer was not to ‘be. final. His report was to be | 


submitted to C Congr ess and Mere. the means of final action were to be Pa 
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pr ovided. To fully meet the purpose of the reservation it was neces- 
sary that it should at once become operative whenever and wherever. 
lands were covered by a clain- such as the statute descr ibes. | 
The Department is therefore of the opinion that in so far as the 
_ lands here in controversy were covered by the Tumacacori and Cala-_ 
bazas’ claim, or by the San Jose De Sonoita claim, on June 17, 1863, | 
such lands were at that time in a state of reservation under the eighth 
section of the act of July 22, 1854, and, for that reason, were not 
vacant lands subject to. aclection or location: by the claimants under : 
the Baca grant. While this conclusion is not in entire harmony with 
the views éxpr essed by the Department in the. case of Joseph Farr — 
- (24 L. D.,.1), or with those in the case of the Tumacacori and Cala- 
bazas Grant (16 L. D., 408), it is the result. of mature deliberation 
and is believed to be the correct conclusion. 
_ JI.: The next question to be considered -is whether the final jndicial | 
determination of the invalidity of the Tumacacori and Calabazas grant oe 
in its entirety, and of the invalidity of the San, Jose De Sonoita, in 
part,-can operate to the advantage or benefit of the Baca grant iite 
ants. In other words, the question is: Did the Baca selection of June 
17, 1868, become operative upon the lands covered by said. Mexican _ 
claims, upon, and to the extent of, their release from reservation by. ~ 
the final action of the courts, as aforesaid, sO as to include the lands 
thus released within the Baca grant? | te 
It is well here to.observe that by express provision of the act. of , 
Bi une 21,1860, the right of selection thereby granted the Baca heirs _ 
was to continue in force during the period of three years from the. 
passage of the act and no longer. The language used is clear and 
explicit. The right to select was to continue for three years, and no 
longer. The three years during which selection could be made there- 
fore expired with the expiration of the 2Ist day of. June, 1863, and: 
ther eafter no right of selection under the act existed. i 
In the case of Shaw ». Kellogg (170 U. S., 312), the supreme ore 
| had under consideration selection No. 4 of the series authorized by 
said act of June 21, 1860, and in the discussion of the questions ther e.- 
presented, the court said (page 332):. | 
The grant was made in‘lieu of certain a lands claimed by the pack heirs in 


the vicinity of Las Vegas, and it was the purpose.to permit the taking of a similar 
body of land anywhere within the limits of New Mexico. The grantees, the Baca — 


heirs, were authorized to select this body of land. They were not at liberty to select 


-Jands already occupied by others. The lands must be vacant... Nor were they at 
_ liberty to select lands’'which were then known to contain mineral. Congress did. 


: _ not intend to’ grant any mines or. mineral lands, but with. _these exceptions their | 
__ right of selection was coextensive with the limits of New Mexico. We say “lands 


then known to contain mineral,’’ for it can not be that -Congress intended that the 
grant should be rendered nugatory by any future discoveries of mineral, —The-selec- . 
tion was to be made within three years. ~The title was then to-pass, and itwould be. 
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. an insult to the good faith of Congress to suppose that it did not intend that the title 
when it passed should pass pheclay and not contingently. veon subsequent discov- 
éeries: i: | ) ie 


It was under the author ity of that case that. the Depar tment, ‘in the 
‘decision herein of J uly 25, 1899, held that the time with reference to 
which the character of the land selected, whether mineral or not, is to 
be determined, is the date of the selection and not the date of the sur- 
vey of the ebainn. | ; 
_ The same authority would seem to. be equally applicable and con- 
tr olling as to the present controversy. If the time with reference to 
which the character of the land is to be determined, is the date of thé 
~ selection, it is but reasonable that the same rule should be followed in 
the determination of the condition or state of the land, that is whether 
vacant, or reserved on account of an existing Spanish or Mexican 
claim. Besides, ‘the selection was to be made within three years. 


The title was fhen to pass,” says the court; also, that it was intended | 7 


by Congress “that the title when it passed should. pass absolutely.” 


 No’selection or location could thereafter be made, nor could any Jands 


_ as to which title did not pass under the grant within the three years, 
thereafter be included within, or as a part of, the grant. From this _ 
it necessarily follows that the Baca claimants are entitled under the: 
selection or location of June 17, 1863, only to such lands as were then 
vacant, or free. fr om reservation, aad not known to be mineral. In 
_ other words, they are now entitled to have surveyed as within their — 
' grant only those lands as to which the title passed to them when the 


selection or location of June 17, 1863, was made. ‘To the extent: that 


the lands here i in controversy shall be found by the surveyor-genera] © 
to. have been, at the date of ‘said selection or location, within the 


claimed limits of the aforesaid Mexican gr ants, the same having been - — 


at that time, as has been shown, in a state of reservation for the bene- _ 
fit of the claimants under those grants, the title did not pass by such. 
selection or location to the Baca claimants, and it is accordingly held 
that such lands can not be included within the survey of the: Baca 
grant, but must be exeluded therefrom. 

IIL. The third contention by the petitioners, to which ‘the. affidavits 
filed by them principally relate, is not within the purview of the order 
of December 11, 1899, aeeording them a hearing before the Depart- 
ment preliminary to the execution of the survey directed by the deci- 
sion of July 25, 1899. -In that decision plain directions were given as 
to the officer by whom, the manner in which, and the time with refer- 
ence to which the character of the land, that is whether known mineral 
or not, is to be determined, and nothing further need be said 0 on that 
: subject. 

. JV. It-is iecisida by the Baca eecnis that the lands Suippated 
within said aon grants were not t occupied. by the claimants there- | 
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| under or athens wise when the selection or eehtion of a: une 17, 1863, 
was made, and that. they. were therefore at that date vacant lands sub-— 
ject to selection under the act of June 21, 1860. In so far as the con- 
tention is intended to negative the idea of actual occupancy. of the - 
. lands at the time by the Mexican grantees, or their agents or others 
claiming under them, it presents a question which rests upon matters 
of fact, and the same answer.as made to the third contention by the 
petitioners applies with equal force to this. It should be here repeated, - 
however, so that there can be no mistake or misapprehension i in the - 
" matter, that to the extent said lands were at the time covered by. either 


of. said Mexican claims, and for that reason within the statutory. 


- reservation hereinbefore referred to, it can not be held that they were 
wacant lands within the ane of that term as used in said act of 
June 21, 1860. 
— . All the matters srosniad by the petition a answer ee been 
| disposed of, you are directed to cause the surveyor-gener al of Arizona 
to proceed with the survey of the Baca grant, in accordance with the 
"views expressed and principles announced ‘in this decision and in the | 
| former decision of J uly 25, 1899. | | a 4 


. APPROXIMATION—EXCHANGE OF LANDS—ACT OF JUNE 4, 1897. 


— OPINION. 


There is no anitodity io applying the rule of appr oximation Saeaitied in- entries 
under the homestead. and other laws to. cases of exchange of lands under the act. 

~ of June 4, 1897; but the rule that “‘a slight difference in the acreage of the tract . 
relinquished and selected will not be deemed an inequality i in quantity, > may’ 
be followed i in prope cases arising under the exchange provisions of said a 


Assistant Aitorney- General Van Devaniae to the Secretary of ihe ? 
= Interior, June 30, 1900. - ee B,, Jr.) 


By. your retevaned for an opinion in the premises, ie am in receipt 
of a letter from the Commissioner of the General Land Office dated. 
— June-8, 1900, requesting to be instructed whether the rule of approxi- 
mation permitted 1 in entries. under the homestead and other laws, “‘as 
laid down in the cases of Henry P. Sayles, 2 L. D., 88, and Julius 
Cramm, 17: L. D., 205,” may be applied in cases of exchange of lands 
under the act of J une 4, 1897 (30 Stat., 11, 36). | 

By the rule referred to an applicant for patent under the homestead 
and certain other laws is. permitted to pay for and include in his entry 
whatever excess there may be in the acreage of his claim over the 
_ amount. ordinarily limited by the law, provided such excess is not | 
greater than the deficiency below such amount which would result 
should a subdivision be excluded from the entry. The rule is not | 
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statutory but. is oroinded” in Seeoadieney, amounting in some cases, 
| under the homestead law at least, almost to a rule of necessity. — fo 
_ _ There is no authority in the act of June 4, 1897, supra, for applying’ 
. the rule above stated in any case of an exchange op lands thereunder, 
_-nor does it seem that the application of such rule therein. could ie 
justified on the ground of necessity. The said act expressly provides _ 
that in lieu of the tract relinquished the settler or owner thereof. may 
select a tract of the character described therein “not. exceeding in’ 


area” the tract relinquished. _ It contains no provision requiring or. 


authorizing the payment or receipt os any money in the transaction, — 
but on the other hand prohibits any ‘‘ charge for making the entry of | 
record or issuing the patent to cover the tract selected.” Zz | 

Paragraph 11 of the regulations: under the provisions of the act of | 

July 1, 1898 (30 Stat. : 597 , 620), for the adjustment of conflicting 
claims to lands within the limits of the grant to the Northern Pacific _. 
Railroad Company, was prepared to meet conditions similar to those 
under the act of 1897-which are the occasion of the Commissioner’s 
request for instructions relative:to the application of the said rule of. 
_ approximation. The paragraph reads as follows: 
. ‘Selections will be limited to a quantity of land not exceeding that relinquished, 
but, since all selections must be according to legal subdivisions which generally 
approximate but do not always embrace the same area, a slight difference in the 
acreage of the tract relinquished and selected will not be. deemed an aes iu 
quantity. 

I am of. the opinion that. the ‘ile stated in the above paragraph 11 
may be followed in proper cases arising under the exchange provi- 
sions of the act of 1897, and that it will be found ‘sufficient in the 
proper administration of those provisions; but that the said rule of — 
approximation as applied in cases arising under the homestead and 
other laws is not applicable to cases of exchanges of lands arising under 
the said act: of 1897. 
| Approved: - | | | 

| » THos. Ryan 4 fe, ON 
Acting Seovetary. = | 


oe 


; RAILROAD GRANT—INDEMNITY SELECTION-DUPLICATION OF BASES. | 
a “Hasrinas AND Daxora Ry. Co. wv Parts. 


In the case ee a duplication of bases ina railr oad indemnity selection list, an vanneoel - 
of the list to the extent of the basis assigned renders the remaining tracts . 
“dependent upon said basis unsupported, and a new assignment of basis for such — 
‘remaining tracts can not be allowed so as to affect intervening adverse rights. | 


- Acting Secretary Ryan to the Commissioner of the General Land 2 
— (W.V. D.) pe Office, June 30, 1900... (ES. EL). 


The Sw. i of Sec. 33, T.. 121 Ns R. Ale w., Marshall land district, | 


- “Minnesota, 18 > within the indemnity limits conimon to the grants to 
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the St. Paul, Minneapolis and Manitoba and the Haine and Dakota . 
- vailway companies, for which withdr awals were made but revoked on 
| May 22, 1891 (129 L. D., 541). » | 
On October 29, 1891, pursuant. to départmental aeeiian in a case - 
between said conipanies (18 L. D., 440), the Hastings and Dakota 
conipany filed list No. 1 for the selection of indemnity lands, among — 
which were the 8. 4 of Sec. 29, T. 123 N., R..43 W., and itis S. + of 
Sec. 33, T. 121.N., R. 41 W. , aggregating 640 aces, assigning the 
same basis for sacl of said selections, to. wit, the S. 3 of sec. 35, 
T. 116 N., R. 29 W., embracing 320 acres. : 
On Apri 26, 1894, Albert Pattis made homestead aaitenitont for’ 


the SW. 4 of ee section 33, alleging, in his corroborated affidavit 


filed therewith, that he ‘‘commenced his settlement and improvement. 
on the land Oct. 1, 1891;” that he established actual residence thereon 
in March, 1892, and had maintained such residence ever since; and 
that his improvements consist of a house, barn, well, and 80 acres 
under cultivation, all of the value of $400. He algo alleged: in his 
homestead affidavit, that he had declared his ‘intention to become a 
citizen of the United States, and possessed the requisite qualifications 
to make entry. A certified copy of his declaration of intention to 
Pe a citizen, made on February 8, 1892, is on file in the case. : 
| The company filed a protest. against the allowance of Pattis’ applica- 


tion, making its usual claim of superior rights under its selection, but — 


in no wise traversing his allegations aS to TOBIGER CE; ae ovements, or 


7 . qualifications to make entry. 


The case was forwarded to. your: office without hearings or action 
ther eon by the local officers, so far as disclosed by the record, where, 
on.November 8, 1899, your office decision found, as matter “of fact, 
| substantially, that the company had asserted claim. to the two halt 
_. sections.under its designated selections (S. $ Sec. 29-123-48, and S. $ 
Sec. 33-191-41), for which it had ey but one half-section as - 
basis; that it appeared that the SE. 4 of said section 29 was approved to 
_ the company on March 29, 1897; that your office had, on August 19, 
1898, rejected homestead application of William Fritz for the SE. 4 4 m 
said section 33, as offering no bar to the eamany, s selection thereof; 
and that the company’s selection of the SW. 4 of section 29 had, on | 
October 29, 1898, been held for cancellation on contest with homestead | 
applicant, Chr istian Akre. | 
. Thereupon it was held that, in view of the for egoing, it was Gagan 
that the company had exhausted its rights so far as its selections under — 


the basis furnished was concerned; that the company’s selection of the. _ 


tract in controversy (SW. 4 Sec. 33-121-41) was unsupported and there- - 


fore invalid; and that, although Pattis was not qualified as to citizen- 


~ ship on October 29, 1891, to make entry, he was shown to have become — 
duly qualified: on Febr uary 3, 1892, and to have established residence 
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4 “upon the land i in } Marth. 1892; and - the company’ Ss election: was held — 


for cancellation, as to said: tract, with: a view to allowing the pole 


tion of Pattis therefor. . 


From this decision the company y has i eaind and alleges sever al 
errors in your office decision. Some of these need not be consider ed 
herein for the reason that the Depar tment has Tone in numerous 


cases, held against the company’: s contention. — 


It is, however, urged that it was error in your office sonsiol not 


to have followed the ruling of the Department in the case of the Chi- — | 


- cago, Rock Island and Pacific Railroad near v Wagner Pp L. D., 
458), in which case it was held that— 
| There is no necessity for the enforcement of the rule: requiring epdeifications of loss | 
to accompany indemnity selections, where the grant ig practically adjusted and found 
largely deficient, and no one is claiming adversely to the company at such time, 
and, under such circumstances, a selection without designation of loss will be recog-. 
nized, as against a nomedtea? cary not a until after submission of the adjust- | 
ment. 
“In that case the grant was pr sctically adjusted, ‘the tr act there 
involved being perhaps the only one within the grant undetermined. 
_ While it is true that in the case of the grant now under considera- 
tion a preliminary statement had been submitted by your office prior 
to the selection in question, which evidenced a large deficiency, yet it 
_should be remembered that many thousand acres within the limits of 
this grant were still being claimed adversely to the company; and fur- 
' ther, that this land was within the common limits of two grants and that - 
- each of the grantee claimants was asserting a right to make selection | 
‘thereof; that the prior proffered selections by both companies were re- 
jected on October 23, 1891 (18 L. D., 440), for want of, or invalidity in, 
_ the basis assigned, and that in said decision this tract, with others, was 
held to be ‘‘ subject to entry by the first legal acplicait: or to selec- 
tion by the company first presenting application therefor in the 
manner prescribed by the regulations gover ning such entries.” — 
_ Under the. circumstances the company can not evade the require- 
ena in the matter of the specification of losses, nor will opportunity 


be afforded to substitute .a valid for an invalid Ee where a 
other rights have intervened. | | 7 


As the SE. + of Sec. 29, T. 493 N., R. 43 W., was, apehegat to the A 


‘company on Merch 29, 1897, and the case of Wilhelm Fritz against 


said company. aS to the SE. £ of Sec. 33, T. 191. N,, ‘R. 41 W., has — 


Ee been decided by the Department in: ‘favor of the company anid the 2 
case closed in January. 1900, it.is evident. that the company has 


exhausted its indemnity rights so far as. the selection’ under tne basis 
| in question is concerned. a 3 | 
Your decision in favor of Pattis is ities oon simied: and upon ae | 
— perfecting entry within a time to. be specified by your — the com- 
_ pay: S selection of the tr act involved will be cancel ed. ane 
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- SWAMP HAD D SEL OU ISE MENT 
Frrevson ». STATE OF LOUISIANA. 


A reliziuishment by the proper éfiears of a State, of lands faciieds in an approved 


swamp-land list, on the ground that said lands are not of the character contem- 


plated by the swamp-land grant to the State, will be accepted as sufficient | 
authority for cancelling, upon’ the records of the land Deparment the certifica- 
tion to the State of the lands i in question. . 


Secretary Hitchoook to. the Comimisstoner- of the General vans Office, 
(W.V.D.) Filey 8, 1900. a (H. G.) | 


Samuel S. Woreusen appeals from the decision ce your office of 
January or February 6, 1900, holding for cancellation his homestead  - 
-entry, made August 9, 1897, for the S. E. $ of Sec. 18, T.105.,R.3 
E., St. Helena Meridian, New Orleans land district, Louisiana. The — 
said tract is included in swamp-land list No. 50, approved November * 


_. 14, 1895; but prior to or with. Ferguson’s. application for homestead - 


entry was submitted the relinquishment and reconveyance of the land 
= y the governor of the State of Louisiana to the United States. 

This instrument was executed by the governor July 30, 1897, under 
| i great seal of the State, is attested by the secretary of State, and | 
bears on its face the endorsement of the register of the State land - 
board, dated August 9, 1897, certifying that the selection of the State 


_ for ‘the tract is noted on his records as canceled. The body of the — 


relinquishment recites that the tract is not of the character of .land 
contemplated in the grants of swamp lands to the State, but is high 
and easily susceptible of cultivation by: a settler now actually residing 
thereon, and that therefore the governor, acting under the advice of 
* the register of the State land office, relinquishes, reconveys, and sets — 
over the same to the United States government. Your office held that 
the action of the local office permitting Ferguson to complete his entry 


was improper, because the swamp- -land selection was. not an entry.and ~~ 


could not come within the provisions of the.act of May 14, 1880 (21 


Stat., 140), and the swamp-land claim of the State was dir Poet tobe. | 
| reinstated on the records of the local office. The land having been . 
approved to the State as swamp land, your office allowed the entry- 


man sixty days within which to show cause why his entry should not. 


be canceled, and suggested that the showing directed to be made > 
should point out some law of the State authori ‘izing the governor to — 
execute stich a relinquishment and reconveyance. The appeal does 
not cite any statute of Louisiana expressly authorizing the governor 


ie of the State to execute such an instr ument, but insists that because no |. 


such law can. be. cited, it does not follow that: the executive has not. 


such power delegated to him by the general law of the State, as he is - 
vested with the our, to. -aign — for lands sold by the. ease 
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m3 a necessar wily implied the rig ht are pr er rogative + sign relinguish- 


ments for the same class of latides* oe 2 . 
The second section of the act. of May 14, 1880 (1 Stat. , 140), pro- 
vides that when a pre-emption, homestead, or timber culture claimant — 
- shall file a written relinquishment of his claim in the local land office, 
- the land covered by such claim shall be held. open. to settlement and 


entry without further action by your office. As your office held, this . : 


provision does not cover the relinquishment of a swamp-land selee- . 
tion, and the relinquishment. should have been forwarded by the local 
. . officers to your office for action, instead of their holding that when it a 


was filed the land was open to ae y and settlement. | 


By permitting the showing of cause by the entryman as to the — 
authority of the governor to execute the instrument tendered, your _ 
office indicated that the entry might stand if sucha showing was made. . 

Although the proceeding is somewhat novel, it isan admission by 
_ the executive of the State that there was error in the approval of the | 
list of swamp lands certified or approved to the State, for the reason 
that the lands are not of the character granted. Patent has not issued, 
and until the government thereby parts with its title it is not pre- 
cluded from correcting such an error or mistake. The error should 
be corrected when, by its solemn act, the State. had made such an admis- 
sion, if the admission i is made by competent gees and is in bind- 
- ing foun 

The original swamp- and grant to Comics was by the act of March 
2, 1849 (9 Stat... , 352), but a new and substantive grant was made to _ 
that State and other States by the act.of September 28, 1850 (9 Stat., 
519), which operated :to. remove the restrictions and exceptions of the 
prior grant to Louisiana (State of Louisiana, on review, 26 L. D., 5, 
9). “In the act of 1850 making the grant, Congress, as it had the 
right to do, clearly indicated the officer, to wit, the governor, whose 
action in the premises should be the action of the grantee” (Michigan 
Land and Lumber Co. v. Rust, 168 U.S., 589, 598). 

Under the statutes of Teouisiina, the ene of the State land office, 
who is appointed by the governor by and with the advice and consent 
of the senate, has general charge of the larids donated to the State, 
but the governor issues all patents on behalf of the State for all State - 


lands sold by authority of its laws. (Revised Laws. of. Louisiana, we 2 


Wolff’s compilation, 689, 690.) These statutes and the act of Congress 


of September 28, 1850, recognizing the action of the governor of the 


State as that of the grantee, seem to confer power upon the governor 
to execute a reconyeyance to the United States, particularly.as the — 
instrument he executes recites that he was acting under the advice of 
_ the register of the State land office, and under the conviction expressed 
in the instrument that the lands relinquished and. conveyed 5 were not 
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- of the ‘chee acter ‘gr anted to: the State, and were ther efore ery: 
renounced. | 

This written admission on the part of the State, made Be its execu- | 
. tive who had power to. perform such an act, will be accepted as suffi- 


cient ground for cancelling, on the records of. your office and of the — - 


local office, the certification to the State of the tract in question, and_ 
- under the circumstances the entry will be permitted to remain intact. . 
The decision of your office is therefore reversed, and further ne : 
| ones will be had in conformity with this se 


REPAYMENT—PRICE OF LAND WITHIN RAILROAD LIMITS. 
Jort P. Tuursron. 


The even-numbered sections within the primary limits of the grant to the Southern 


' Pacific Railroad Company on account of its branch line, and also within the for-_. | 


feited portion of the grant to the Atlantic and Pacific Railroad Company, are 
-properly:rated at the double minimum price, although within such conflicting 


limits the prior grant of the odd-numbered sections to the Atlantic and Pacific .. 


company operated to defeat the grant to the Southern Pacific. 


Secretary Hitchcock to the Commisstoner 0 f the General Land Office, , 
(W. V. D.) | duly 8, 1900. | « (BOW. me 


Joel P. Thur ston has appealed from your office decision of April 2, 
last, denying his application for repayment of.the double minimum 
oe required to be paid by him on his pur ‘chasd made on October 29, 
1895, of the SE. + of Sec, 8, T. 18., RB. 6 W., S. B. M., Los Angeles 
land. distr ict, Califor nia, | 

Said tract is within the over ie of éhe grant made by the act of J uly 
25; 1866 (14 Stat., 292), to the Atlantic and Pacific Railroad Company, 
with that made by the act of March 8, 1871 (16 Stat.,.573), to the | 
Southern Pacific Railroad Company, on account of its branch line... 
The grant appertaining to the unconstructed portion of the Atlantic 

and Pacific railroad was forfeited by the act of July 6, 1886 (24 Stat., 
123), As said road had not been constructed opposite this land prior ic vs 
the date of the forfeiture, the grant to aid in the construction thereof 
in the vicinity of the land in question was forfeited by said act. -The 
Southern Pacific railroad branch line was duly constructed opposite — 
the land in question and there has been no pore ee of. the eraae to | 


_ aid in the construction thereof. 


The question as tothe price of the lands within the satiety limits _ 
of these grants is considered in. the instructions of June 6, 1899 (28 
L. D., 479), adhered to on review (29 L. D., 166), and it was under - 
‘these. instructions that the application by Thurston was rejected, it — 
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being held ‘that. a was pr operly charged at double 1 minimum rate j in 
_- making purchase of these lands. | 

In the case.of Romona Lopez (29 L. D., 639), the Gncsion as to ais 
price of the lands within these conflicting limits was further consid-— 
ered, the instructions above referred to being sustained and her appli- 
_ cation for repayment denied. In the appeal from your office decision 
denying the application for repayment under consideration, the cor-" 
 rectness:of the. conclusion in the Lopez case is questioned, although 
that decision is not refer red to in the decision of a office. a enee “ 
. from. : : 

The Lopez case Tae been carried to the Gout of: Claims, it beinpe 


known as the case of Romona Shang, formerly Lopez, Vv. The United _ 


“States, No. 21,568, and in that case this Department was cited or called 

upon to give certain information, under section 1076 of the Revised 

Statutes. In returning answer thereto through the Department of 

_ Justice, in. letter of June 8, last, addressed. to the Attorney- -General, 
it was stated that— 


The underlying and controlling feature of the qiestok: presented 5 the case 

pending in the Court of Claims is that in making grants of alternate odd-numbered 
sections in aid of the construction of railroads the alternate even-numbered. sections 
within the primary or place limits of the grant were retained or reserved to the 
“United States.and were doubled in price. It was thought that the proximity of 
these remaining even-numbered sections to 4 line of railroad would enhance the — 
- value thereof, and that the government should take advantage of this enhanced - 
_ yalue as a means of reimbursing itself for the lands granted (U. S. v. M., K. & T. By. 
Co., 141 U. &., 358, 371). These grants provide that where, for any a the reasons 
erumerated inthe granting act the grantee conipany is unable to obtain any of the 
odd-numbered sections in the.primary or place limits of the grant, other public lands 
in like quantity may be taken as-indemnity therefor. The quantity of the grant, 
therefore, remains the same. The government obtains reimbursement through the 
double priée put upon the even-numbered sections in the primary or place limits, 
whether.the odd-numbered sections in such limits pass to the company under the 
grant or whether they are excepted from the grant-and other lands in the indemnity 
limits (where the legal price of the even-numbered: sections was not increased) are 
given to the company: in heu thereof. The reason for reimbursement is the same in 
either case. 

Here the land entered by popes ‘was in an aitemnats Sven-nambes ed section within 
the primary or place limits of the grant to. the Southern Pacific. This grant was 
never forfeited and the road was constructed. The land therefore received the ben- 
efit which flows from the construction of the road and that benefit was realized by 
- Lopez who entered the land. The adjoining odd-numbered sections, which did not 
fall within the excepting clauses of the grant: to the. Atlantic and Pacific, did not 
‘pass to the Southern Pacific under the later grant to that company but were, because | 
of the prior grant to the Atlantic and Pacific, excepted from the grant to the South- 
.ern Pacific and that company was given, and has received or is entitled to receive, ° 

other public lands in lieu of those so excepted. The government, was therefore jus- 


-. tified in reimbursing itself for the lands given to the railroad company by doubling 
in price the even-numbered sections adjacent to the aided railroad. The.contr olling 
- feature of the statute is that whether the grant to the Southern Pacific was satisfied 


- - from the odd- numbered sections yeh: the place limits or from other public lands, 
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thé government was to be reimbursed by. doubling the price of the even-numbered 
sections in the place limits. => 3 

- This disposes of the several errors seeuneds in the epee under con- — 
| sideration. and for oe reasons even the. decision: of Hour office is 


= aftr med, 


‘FOREST RESERVES—AMENDMENT. TO RULES AND REGULATIONS OF . 
APRIL 4, 1900. 


. CIRCULAR. 


Department OF THE INTERIOR, 
GENERAL LAND Onion: 
- Washington, D. C., July 8; 1900. 
| Pamaee aph 13 of the rules and regulations governing forest. reserves, 
issued April 4, 1900, is hereby amended so as to read as follows: 


- PASTURING OF LIVE STOCK. 


13. The oastanag of aeons and ee on the public lands.in the 
forest reservations is prohibited: Provded, That in the States of | 
Oregon and Washington, where the continuous moisture and abundant 
rainfall of the Cascade and ‘Pacific coast ranges make rapid renewal of 
herbage and undergrowth possible, the Commissioner of the General’ _ 
Land Office may, with the approval of the Secretary of the Interior, 
‘allow the limited grazing of sheep. within the reserves, or parts of — 
reserves, within said States: And also provided, That when: it shall | 
appear that the limited pasturage of sheep and goats in a reserve, or: 
part of a reserve, in any State or Territory, will not work an injury 
to the reserve, that the protection and improvement of the forests for 
the purpose of insuring a permanent supply of timber and the condi-: 
tions favorable to a continuous water flow, and the water supply of 
the people will not be adversely affected by the presence of sheep 
and goats within the reserve, the Commissioner of the General Land 
- Office may, with the approval of the Secretary of the Interior, also | 
allow the limited grazing of sheep and goats within such’ reserve. 
Permission to graze sheep and goats: within the reserves will be 
refused in all cases where such Grazing 1s detrimental to the reserves | 
or to the interests dependent thereon, and upon the Bull Run for est 


_ reserve in Oregon, and upon and in the vicinity of Crater Lake and : | 


Mount Hood, or other well-known places of public resort or reservoir 
supply. The pasturing of live stock, other than sheep and goats, will | 
not be pr ohibited in the forest. reserves so long as it appears that — 
injury is not being done the forest growth and water supply, and > 
‘the rights of others are not thereby jeopardized. . Owners of all live 
stock will be required to make application to. the Commissioner: of the 
34368—YVol. 80——8 : . 
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| a Gener al Land. Office for per ratte: to eraze “thet animals within the 


reserves. Permits will only. be granted on the express condition and 
agreement on the part of the applicants: that they will agree to fully 
comply with all and singular the requirements of any law of Congress: 
- now or hereafter enacted relating to the grazing of live stock in forest 
reserves, and with all and singular the requirements of any rules and 
regulations now or hereafter adopted in pursuance of any such law of 
Congress; and upon failure to comply therewith, the permits granted 
them will be revoked and the animals more from the reserve. 
Permits will also be revoked for a violation of any of the terms ther eof 
or of the terms of the applications on which based. 
: Bunce HERMANN, | 
— Commissioner.- 
Approved J uly 5, 1900. : — | 
K. A. Hirowcocx, tw 
| : Seor etary. as 


INDIAN LANDS—AUTHORITY OF SECRETARY TO CANCEL LEASE MADE - 
BY INDIAN ALLOTTEE. = 


- Oprnron. 


If a lessee holding under a fee and erazing (ones executed i an Indian alinetoa: | 
"In pursuance of the act of February. 28, 1891, and acts amendatory thereof, fails _ 
“to comply with the terms and conditions of the lease, the Secretary of the. 
Interior has the right to declare the expiration thereof; but such declaration, in 
the absence of a ‘stipulation to the contrary in the lease, will not preclade wo 
inquiry as to: whether there was prope cause therefor. eo 


- Assistant Attorney: Cone a Vani. Dain to the Seortary of o ; 
tntera 0r ey 5, 1900. a 


I am in n receipt, by reference, of a letter eon the ensicien of : 
Indian Affairs, requesting to be advised as to whether authority is — 
invested in the Secretary of the Interior to cancel a farming. and 
grazing lease executed by Bear Robe, an allottee of the Arapahoe 
tribe of Indians ih Oklahoma, in favor of one John C. ‘Dyer, under the 
provisions of section 8 of the act of Febr ay 28, 1891 ai plat, 794, 
795), and acts amendatory thereof. 
By agreement of October, 1890, ratified. by act of Congr ess approved 
» March 38, 1891 (26 Stat., 989, 1022), the Cheyenne and Arapahoe tribes 
of Indians eeded to the United States a certain described tract of © 
country in the Indian Territory, subject to the-allotment of land in 
severalty to the individual members of said tribes as provided for in» 
article 3 of said’ agreement. Article 6 provides for the issue of 
‘patents to the allottees in the manner designated in section 5 of the 


act of February 8, 1887 (24 Stat., 388), which provides that, upon 


appr oval of an allotment. by t the Secretary of ‘the Interior, the title 


oh, 
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| therato shall be held in ‘trust for ‘the allottse for the period: ot twenty- 
- five years, and at: the expiration of said period the title thereto shall | 
be conveyed in fee simple to the allottee, or his heirs, free from all 
incumbrances. The. said. section also provides that ‘‘if any. convey- 
ance shall be made of the lands set apart and allotted as herein pro- 
vided, or any. contract made touching the same before the expiration 
of the time above mentioned, such conveyance or contract shall be 
absolutely null and void.” It was provided, however, by section 3 of _ 
the act of February 28, 1891, supra: ; 


That whenever it shall be made to appear to the seeetary of the Interior that, by _ 
reason of age or other disability, any allottee under the provisions of said act, or aly 
other act or treaty can not personally and with benefit to himself:occupy or improve 
his allotment or any part thereof the same maybe leased upon such terins, regula- 
tions and conditions as shall be pr escribed by such Secretary, for a term not ence: . 
ing three years for farming or gr axing, or ten years for mining purposes. _ 


This section was slightly modified by the act of August 15, 1894 | - 


(28 Stat., 286,305), among other things the term of the lease bene 
enlarged to five years, which was’ subsequently reduced, however, to 
three years by the act of June 7, 1897 (80 Stat., 62, 85), The farm- 
ing and grazing lease in question, which descr ibes the NW. < of Sec. 


. _ 18, T. 11, R. 8, was approved by: the Department August 12, 1897, for — 


thy ee years fom July 1, 1897. Among others the lease contains the 
following stipulations: 7 


_. And said’ parties of the first and second parts each for tices: their exécatore . 
. administrators, and assigns, covenant and agree that this indenture i is made with the | 
express proviso that if any of said rents shall remain unpaid for thirty days after the - 
same shall have become payable as aforesaid, or if the party of the second: part shall, 
_ in violation of this indenture and without the consent of the party of the first part 
and the Secretary of the Interior, assign this lease or underlet, or otherwise dispose | 
of the whole or any part of said leased premises, or use the same for any purpose 
save that hereinbefore authorized and agreed upon, or shall commit waste or suffer 
it to be committed on said premises, or misuse or fail to take proper care of the same, — 
or shall pay or surrender said rents to any person other than the party of the first 
part or his executors or administrators, or to such person as he may assign the 
same with the approval of the Secretary of the Interior, or that the Secretary of the 
Interior may appoint to receive the same, or shall fail to keep and perform all other 
agreements and covenants contained in this indenture, then, or in either of such con- 
tingencies, this lease shall thereupon expire at the option and election of the party - 
of the first part. or his executors, a administrators, and assigus, with the approval of 
the Secretary of the Interior, without notice or demand from the.said party of the 
first part, and-said party of the first part may re-enter upon said premises and repos- 
sess and recover the same to all intents and purposes as though said party of the 
second part had never occupied the same, and without such re-entry and without 
demand forrent, said party of the first part may recover possession thereof in the 
- manner prescribed by law relating to proceedings in such cases. | 


In a letter dated March 17, 1899, addressed to the Commissioner of 
Indian Affairs, the Acting Tadian Agent of the Cheyenne and Arapa- 
hoe Indian Agency recommended the cancellation of said lease for the 
reasons set forth in a communication from Jesse T. Witcher, Addi- - 
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tional Farmer in Hi chat: of the distr ict. in which the ind involved i is 
| situated. The agent concluded his letter as follows: 


Brom all I have been able to learn, Mr. Dyer i is @ very undesirable man a6 have on 
| facia lands, and Mr. Witcher says he has sub-let the land, which is contrary to the 
- terms of his lease and the rules governing the leasing of Indian allotments; that the 
parties to whom he sub- leased have stolen and carried away all the improvements 
that were on the land. They also took wire from the land and appropriated it to. 
their own use. In view ol all this 1 I am compelled to recommend the eneellanion | 

of the lease at once. | | ee | 


oJ wy 25, 1899, the Ucinauai cack of inden Affairs ues fhe 

~~ lease, fogether with the letters of the Acting Indian Agent-and the 

_ Additional Farmer, to the. Department with the ieonmiendation that . 
the said lease be canceled, which was accordingly done July 27, 1899. 

_- December 12, 1899, the Acting Indian Agent addressed.a letter bear- 

: ing on the case to the Commissioner of Indian Affairs, which accom- 
panies the latter’s letter of December 20, 1899, to the aie 

~ and which is in part as follows: . 


On March 17th,. 1899, I requested saneeliaticn of a lease held by John C. Dyer on 
the northwest quarter of section eighteen in township eleven of range eight, allotted 
to Bear.Robe, an Arapahoe Indian of this Agency, for the reason that Dyer was not. 
a desirable teriant. Contrdry to the express terms of the lease he had sub-let the 
land, and the parties taking possession had stolen and carried away all the improve- 
ments that were on the land, including the fence wire that -had been issued by the 
government to the Indian. 

Under date of August 4th, 1899; in your letter ‘‘Land 35933,”’ you advised me 
that on July 25th, 1899, the lease was submitted to.the Department with. favorable | 
recommendation, that it was cancelled by the Acting Secretary in ‘accordance with 
my request, on J uly a 1809, and you inclosed one part of the lease to me for the 
agency files, 

Mr. Dyer was officially notified of the cancellation of his lease and on Oeteber 4th, 
(1899, he was given the specific reasons for the action taken by this atte, and was 
‘requested. to vacate the premises; this he positively refused to do. 

- On November 4th, 1899, thé. matter was referred to the United Sistes District 
“Avera: who was given a complete history of the case and informed that: the allot- — 
meut was held for lease to other parties and that an application for the same was 
presented by John Wakefield and approved by this office, and he was allowed to 
‘enter into a lease in the manner prescribed by the Department. _ : 

Mr. Wakefield paid the first semi-annual payment of rental and djesived to enter - 
upon and occupy the land, which he was authorized by me to do: Instructions were 
issued to have Mr. Dyer ejected and the orders were carried. out by the Farmer in 
charge of the district in which the allotment is located, and the Indian police. a 
Now it appears that Mr. Dyer brought suit against Mr. Wakefield in the probate 
~ court of Canadian county at El Reno for forcible entry upon. the premises he (Dyer). 
was occupying. Mr. Wakefield was summoned to. ¢ appear on November 38rd, 1899, 
which he did, but was never called. The judge decided in favor of Dyer and ao 
him instructions to re-enter upon and occupy the premises. 

After the trial, or whatever it may be called, Mr. Wakefield. explained ever shine 
to the probate judge, showing him his authority for going on the land and his 
receipt for the rental paid. The judge informed him that the case was closed and 
that the papers had nothing to do with his court and would not be considered; that 
the Acting Bs Agent, was not running bie court. 7 , 
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. This being a case demanding immediate attention on the part of the United States, 
all the circumstances related were made known to the district attorney who was 
requested to take the matter up, to the end that the orders of the Department might 
.be carried out and Mr. Wakefield, the nigottul tenant left in unmolested Pec paney. 


of the land in question. | 

It was hoped that the district attorney would be able’to have the decision: set 
aside; but it appears that he was not; he having informed this office that the United 
States had no case at all, claiming that the Honorable Secretary had no right to 


eancel the lease. _ . . 


In order that the, contention of the U. 8. District Attorney, Mr. J.. W. Scothorn 
(who insists that the cancellation of this lease can only be made of legal effect after 
trial before a legal tribunal and decided on evidence showing sufficient cause why 
it should be canceled), he invites attention to decision in the case of Musgrove | 
versus Harper et al. penne court of Oregon, egeas 18, 1898, reported 54 pene i 
page 187. 7 4 . 7 . 

— Tt is held in the Setinion referred to fig SO sinhie as the proceedings 
looking to the leasing of land by an Indian allottee are an jiert the 
power of the Secretary over the matter is exclusive, and hé can pre- 
scribe such regulations in reference thereto as he may deem necessary ;_ 
but that after he has once approved the lease he has no authority to | 
cancel the same, as the lessee thereby secures a vested interest, and the — 
"determination, of the contingency upon which: the lease should ter- 
minate belongs to the judicial and not to the executive department of . 
the. government. | 
At the time the lease ences pander aon was ite for eel: 
Bon by the Commissioner of Indian Affairs, it does not appear that 
any question was raised as. to the authority of the Secretary of the 
Interior in the premises; it apparently being taken for granted that 
the Secretary of the Interior, under his general supervision and con- 
trol of Indian. affairs as well as by virtue of the terms or the lease 
itself, possessed such authority. 
- Prior to the act of February. 28, 1891, ne allottee bad no ‘power to 
lease his land, either inherent or ander ‘the approval of the Secretary | 
ot the poor On the contrary, the act of February 8, 1887, in sec- 
tion 5, absolutely prohibited him from making any conveyance of his 
land or any contract touching the same, prior to the expiration of the - 
trust period. While the act imposes this restriction, citizenship is, 
nevertheless, accorded to the allottee by section 6 of said act, upon the 
completion of his allotment and issue of patent, which makes him 
amenable to the laws, both civil and criminal, of the State or Territory - 
In which he may ‘reside. But the citizenship thus conferred is in © 
nowise inconsistent with the retention of supervisory executive con- 
trol over the allotted lands, and the non-tribal character of the land 
does not relieve the United States of the obligation to see that its trust 
_ toward the. Indian is properly discharged. - Beck v. Flournoy Live- 
Stock and Real-Estate Co. (65 Fed. Rep., 80); and United States ». 
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- Flournoy mee Stock aia Real- Fétate Co. at “al (71 Fed. Reps +576). 


The relation existing ‘after completion of the allotment is thus descr pee 
by Acting Attorney- General J enks (19 Atty: Gen. Ops., 161, 164): 


But Congress has not deemed it safe, in making the Indian a frecholder, to give 


- him at once the same. control over the land as other freeholders | enjoy. The legisla-_ 


tion above mentioned deprives thé Indian settler of the right of conveying or Incum-_ 
bering the land, in any way, for a period stated, or pr ovides that it shall be held by » 
the United States for a given time in trust for the sole use and -benefit of the Indian, 7 


+ and, at the expiration of such time, be conveyed to him by patent. . 


And in, the same: yolume, page 234, Attorney- Gener al Gar land says: 


"Prior to the i issuing of the second patent the United States i is to act as trustee of the 


lands. This relation as to the lands is substituted for the guardianship heretofore 


exercised over the tribe, For‘twenty-five years or. longer the obligation exists to: _ 


see that the intent of the law shall be faithfully carried out, and no unlawful waste as 


~ committed either by the céstui que trust or anyone else. 


By section 8 of the act of February 28, 1891, Cneress ee | 
intended to confer an additional tight or “benefit upon the allottee. 
when shown to be within its provisions, but still believing that he was 
not yet capable of assuming the full rights and responsibilities of a . 
land owiier, nade the leasing of his land dependent upon the prior. 
appr ‘oval. of the lease by the Secretary of the Interior. As stated in. 
an opinion by Assistant Attorney-General Hall (18 L. D., 497, 500): 
The provisions of the section quoted, concerning the land that may be leased, are - 
very broad. It isnot stated that the ‘‘allotment”’ of any particular class of allot- 
ments ‘“‘may be leased,’’ but of ‘‘any allottee’’ having the required disability. Here 
~~ the Indian’s untutored condition is recognized. The power to lease is not conierred 
in terms on him. The language of the section is, ‘‘the same may be leased’”’ and 
the supervision aiid control of the whole matter is placed in the hands of the Sec- 
retary. The ability or inability of the allottee, under State laws, to contract has 
_ nothing to do with the question. He cannot evade the supervisory pow er of ne 
- Secretary over these lands. | | 3 a 
So far as the allottees of these lands are concerned, they are still “the wards of 


a“ the nation,’ and the Secretary of the Interior i is the officer charged by law with. 


- the duties of guardianship (19 Op. Atty, Genl., 165). “And the method by which the 
_ benefit. contemplated by the section quoted may be best secured to the allottee is 
— left entirely to the discretion of the cr and becomes rather a aneucne of 


: | administration than of law. = 


The allottee, while a citizen be ae Whited Sines, is, as s 0 is con- 
trol. of his ead under the supervision and care of the: Secretary: 7) ee 
the Interior, oo is authorized. to. ‘prescribe the ‘terms, regulations ; 


- and pondinione” upon which the allotted land may. be. leased. The | 

authority of the Secretary of the Interior does not end with his 
approval of a lease but it is his duty to still see that the conditions of 
_ such lease are faithfully complied with, or if not complied’ with, that 


the penalties of a non-conipliance upon the. part. of the Tesco are. 


| properly enforced. In other words, he can do for the allottee, and in : 
his name, », Whatever the allottee might have done if no: restriction had > 
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been placed upon his control of his nnd. This is the measure > and e. 


extent of the Secretary’s authority. He may declare the expiration. 
of the lease because of failure upon the part of the lessee to comply 
~ with the conditions and obligations | imposed upon him. After such 
declaration: the matter must take the same course. that’ it would were. 

it a case between two individuals both of whom are capable of man- 


aging their own affairs and free-of all supervision and control in x a 


respect to.their lands. The rights of the Indian allottee. are to be 


enforced through the same agencies as are the rights of other citizens. - - 


He is a citizen of the United States entitled to appeal to the tribunals 
of his country for protection and for the enforcement of his: ‘rights. 


- under and in-accordance with the laws, the same as any other citizen. — 


The fact that the government has seen fit to give him needed assist- 
ance inthe management of his land does not put him above or beyond: — 
the control of the law. His rights must still be protected and - 
enforced in conformity with the same laws which obtain i in acl to 
any: other citizen. | | : ee 
In this case the Secr etary was; in aly Opinion, author a to declare 
the expiration of the lease‘ upon the happening of any of. the events 


specified inthe lease as a cause therefor, and the effect of this decla-. . 
ration,. like that of any ordinary landlord in a similar case, would _ 


‘depend upon’ whether, in fact, theté was cause therefor and, in’ the 


absence, of a supulation to that effect in the lease,.the action of the ~ 


_ Secretary of the Interior in declaring such expiration would. not _ 
preclude judicial inquiry into the fact any more than yore a like | 
declaration of any ordinary landlord.. 
The difficulty here is that when Mr. Wakefield, the new ines! was - 
~ sued’ in forcible entry and detainer by Mr. Dyer, the original lessee, 
_. the former,. instead of pr operly defending the suit, failed to interpose _ 
pyse 8 ‘detanlt or breach of covenant, and the Secretary of the Inte- _ 

- yior’s declaration of the lease’ s expiration by reason thereof. Wake- | 
field thus apparently per mitted Dyer to make out acase and obtain 
~ favorable judgment without the matter of his default or breach.of 


-  govenant being brought to the attention of ‘the court. If the facts 
. were as represented in the’ papers submitted to me, and had been — 


‘properly presented by Wakefield in defending against Dyer’s suit, _ 
the -result would ‘probably 1 nave: been the rever se of that actually a 
reached. © NY | , . . 
| Approved: | 
“4 eile gees Hireacoce, . 
bee etar ye 
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‘Srare OF. Towa. wv. Cutcaco, Minwaures: AND Sr. Paut Ry. Co.. 


Departmental appr oval of a:survey of lends doés not conciaarely Ax and determine ; 
the character of the lands with regard to the swamp grant, but has the effect of. 
prima facie establishing their.char acter as” returned by the survey; and in case 
of the selection by the State, ‘under the sw amp-land grant, of lands not returned 
as swampy in character, the. burden is pen me State to show that they are of 
‘the class granted. i 7 


Secretar y Hitcheoek to the Co sadiatid G if the ec Tana Office, - 
| (WwW. V.D.) ah Sully 5, 1900. 4 (H.W. C.) 


The State of Iowa as at fi om your office decision of Decem- | 
ber 23, 1899, rejecting its claim to and selection of lots 14 and 15, 
Sec. 29, T. 97 N., R. 34 W., Des Moines land district, Iowa,.as a part Sf 
of. the swamp ee) overtlowed lands granted to it by the act of Sep- | 
tember 28, 1850 (9 Stat., 519). 7 

These lots were at the time of the original survey of this township 
in 1855 erroneously returned by the deputy surveyor and represented. 
on the official plats of survey as for ming part of a lake, and were, for 
that reason, excluded fr om the public sur veys. | 

After an investigation ordered on the application of W. mcr Haine: 
hill ‘é aé.,.an additional survey was. order ed to be made of these lands 
in pur sdanee of departmental decision of March 8, 1898 (26 L. D., 
319). As resurveyed, additions were made to the Sable lands a 
ing to 1,230 acres, 533.71 acres of which were returned by the surveyor 
-as swamp land, and the remainder, which included’ the two lots in 
question, were designated as farming ‘land free from swamp or over flow. 
The plat of this additional survey and the accompanying report of 
the surveyor, were transmitted to this. Department. on July 18, 1898, | 
and upon consider ation thereof the Department,.on June 25, 1898 (98 a. 
L. D. , 119), concurred in the recommendation of your ‘fice that the 


survey as made be appr oved and the lands agreed of as other r public eo 


lands. 
On August 30, 1898, the ae oe for opening the additional lands 


7 Fe disclosed by the resurvey, Edward B. Evans, as agent for Palo Alto | . 
- county, in which the land is situated, filed in the local office a claim on 


behalf of the county under the swamp land grant, which included the | 

tracts in question. At the same time the Chicago, Milwaukee and St. 
~~ Paul Railway Company listed these tracts; and others disclosed by said 
survey, as inuring to it under the crant.made by the act of May 12, 
1864 (13 Stat., 72), to aid in the construction of the MeGr egor Western 


railroad, some of which were, like the lots in question, included in — 


the claim pr esented by the county, and at the same time a number of | 
are applications were presented under the homestead laws embr acing” the, 
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land jinclonea? by aig. survey are aenaicane with the claims as pre- 
sented by the county and the railway company. | | 
_ Thereupon thé local officers advised all persons “whose claims con- | 

flicted with that of. the county under. the swamp grant, of the claim — 
~ presented by the county, and allowed them thirty days in which to. 
file affidavits as to the non-swampy character of the lands involved in 
‘their respective claims, and on October 28, 1898, a hearing was ordered, - 
after due notice to all parties, to determine the true character of the 
lands selected and -claimed by the county as inuring to it under the 
swamp-land’grant. The hearing appears to have been regular ly held, 
and at said hearing the railway company was duly represented. 

In consideration of the testimony adduced at said hearing, the local 


office, on April.2, 1899, held that the swampy character of each and 


every lot included in the claim made by the county was thereby estab- 
lished, and rejected the ¢laims of the railway company and the several — 
| Romectend applicants, in so far as they conflicted with the claim of the - 
county. Notice of said decision appears to have been served on all 
parties in interest; from which no appeal was taken. ~ | 
. The record in said hearing was: forwarded to your office on June te 
1899, ‘and by your office decision of June 14, 1899, the case was Ao 
as to a portion of the land involved, but as to the lots in question the | 
— decision of the local officers was reversed because it conflicted with 
the return of the sur Vveyor matle at the ‘time of the survey the land 7 
In question. : 
| Under date of J sip 13, 1899, in answer to an inquiry iad essed to : 

| your office by the agent for the county, as to the effect of your deci- 

sion of July 13, 1899, relative t to the lots in ea it was stated by - — 

your office that— | a | 

_ This office will not receive selections of swamp lands. in’ place from county agents ~ 
and will insist upon selections, being made by the proper State official as provided in ~ 
the act of the sea opie) Jan. 24th, 1853 ees Code of Iowa, 180 p. 
1112). 
— On September 98, 1899, the governor of lowa duly ar and 
commissioned. Edward B. ‘Byans as the agent of the State, authorizing 
him to select the swamp and overflowed lands inuring to the State in 
Palo Alto county, and on October 23, 1899, Evans filed in the local . 
office a claim to lots 14 and 15, being the lands here in dispute, as ~ 
swamp and overflowed lands, accompanying his application by his 
commission from the governor, together with his affidavit, corrobo- 
rated by two witnesses, in which it was alleged that more than one- — 
half of each legal subdivision was swamp and overflowed land within 


the meaning of the act of Congress of September 28, 1850. In sup- 


port of said selection a petition and brief was filed. by Evans asking © 


. that the State’s selection, or claim, be considered as having been filed 


on August 30, 1898 ie time of filing other applications on behalf of i 
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; the county), a that dis testimony feamdtied: at the hearing en | - 


before. mentioned, held on. December 8, 1898, be considéred in sup- 
port of the State’s claim. A copy of said petition. and brief was by 


registered mail served | on the land commissioner of the Chicago, Mil- 


-waukee and St. Paul Railway Company. These papers were’ for- 
warded by the local officers.on November 17, 1899, and.on December 
16, following, resident counsel’ for the cones Milwaukee and 


2 ‘St. Paul Railway Company filed an answer to-the said petition aud 7 


. brief insisting that your office, by its decision of J une 13,1899, had — 
found the testimony submitted at the hearing her einbefore mienaoned, 


| insnflicient to overcome the return made by the surveyor and that it | 


~ would be improper either to antedate the State’s pending selection, or — 
claim, or to consider in support ther eof the isamony submitted at 
_ the hearing held on December 8, 1898. | fe GY 
~ On December 23, 1899, your ‘office, upon consider ntiod of the wise 4 
ter, held that as the report made by the surveyor was duly approved — 
by this Department, his return as to. the character of the lands had — 
become final, and.for that reason alone the State’s selection, or claim, 
as to the lots in question was rejected; fr om whien action the State 
_has.appealed to this Department. 

The first question presented for determination under the appeal is 
as to the effect of the action of this Department in approving the sur- 
vey and return made by the SuEvOyO of the additional land 1 in this 
von TeUID: 

In the case of Archer ef ai..v. Williams (26 L. D., 47 1), it was held. 
, by the Department that— | 


In those cases where the State has aeeapled the field notes foi survey as the basis 
- of adjustment under the swamp land act, such-field notes are prima facie evidence of 
the character of the land, but this rule has no application here, because the State of. 
_ Iowa elected to make its selections j in the field and for the BUTEDEE reason that the 
field notes of survey do not return this land as Swamp land. : 


And it was further held in said case, on | authority of . Linn County, -_ 
Iowa (19 L. D., 126), that— | a a | 


_ Where ‘the field notes of survey do not show thé tifacts claimed to be swamp and | 


— overflowed the burden i is upon the State to. show such tracts to be of the character. _ 


ee granted. . 
It would, thet tate. appear “tha, while the appr er by the Dean t- 


ae nent, on Jane 25, “1898, of the survey had the effect of establishing 


se pr ima facte nonswampy character of said lots 14 and 15 and thereby | 
imposing upon the State the burden of showing that. such. lands were 
in fact swamp, yet the approval of said survey should not be held to | 


| $0. conclusively fix and. determine. the char acter of the land as to bar. 
- the State from having an opportunity to. show, by. proper evidence, 
the true character of the: land, and that the same is otherwise than as 


. designated by said survey: ‘Moreover, the State of Towa not haying oo 
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elected. to ‘ty upon the field notes of sur vey as ane rer for adjust- _ 
ment of its grant under the act of September 98, 1850, there is nothing 
_. appearing in the record of the proceedings had herein which could be . 
~ held to estop the State from asserting the right to select, as swamp, 

the lots in question, if, in, fact, the same are of the character eas 
by said act. 7 

It but remains to determine whether the: record ete upon the 
application by the county can be properly considered by this Depart- 


- .ment in determining the character of this land. As before shown, 


“your office, in letter of July 13, 1899, advised the agent for the county - 
of Palo Alto that you would refuse to receive selections of swamp 
land in place from county agents. By a'statute of the State, approved _ 


J anuary 18; 1853, all the swamp and overflowed lands granted to lowa ~~ 


were granted to the counties, respectively, in which they were 


_» situated, and the counties have been recognized as the grantee of the 


State in many cases before the courts. Emigrant Co. v. County of 
. Wright, 97 U. 8., 339; Emigrant Co. 2. County of Adams, id., 613. 


Mills County v. Railroad Companies, ave id., 8875 MeCormick V. ~ 


‘Hayes, 159 U. S., 333. 
~~ On the original presentation of the élaim on behalf of the county, 
which includes this tract, all adverse claimants..were duly advised 
thereof, hearing was regularly had without objection, and, in the 
opinion of this Department, the record. made at said hearing: can and 
properly should be considered in determining the true character of 
the lands in question. It is therefore directed that you proceed with | 
the adjudication of the claim filed on behalf of the State and county 
under the swamp-land. grant, to the land in question, giving due 
- regard to the return made at the time of the survey of this land. 
In this. connection the attention of the Department is called to.the | 
fact: that by departmental decision of April 14, last, in the case of - 


—- W. L. Hemphill ¢ ad. 1. Chicago, Milwaukee and St. Paul Railway - 


Company; the decision of. your office rejecting the several homestead 
applications conflicting with the claim. made by said company, includ- 


ing the tract here in question, was affirmed and you were-directed to | 


- certify to this Department for approval the company’s listing of the | 
land, which included the land here in dispute. No question as to the 
_ swampy character of the lots in controversy, or as to the right of the 
State of Iowa thereto, under the swamp land-grant, was raised or con- 


sidered in connection with that case, and said decision will not pre- — 


clude the investigation and determination. of the true character of the - 
— lots in controversy by your office as her einbefore directed, and to 
_ that extent the order to certity for approval me listing by the railway : 
_ company is, for the present, suspended. =~ | 
Herewith are returned the papers. in the case for the disposal of the — 
7 claim of the State : as her einbefore dir ected. 
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FOREST ‘RESERVE-EXCHANGE OF LANDS—ACT OF JUNE 4, 1897. 
_ Grow F. “McDonatp. 


By relinquishiient and reconveyance to the. Tuited. States, ais the exchange pro- 
visions of the act of June 4, 1897, of lands within the limits of a forest reserve, 


and the selection of other lands in lieu thereof, the party making such relin- 
- quishment and selection. acquires a right to have the selection approved, if there - 


- is otherwise no objection thereto, of which he can not be divested by the sub- 
sequent elimination from the boundaries of the forest reserve of the lands in lieu 
_. of which the selection i is made. 


Secretory Hitehoock to the Caen oni: of us nd ‘a a Office, . 
we V. dD) : uly 3, TQOO nc we Fe. (E. B. , Jr. Le 


Under date of ‘ie 19th Gm: your office. asks inst uction in 1 the 
matter of the selection: by Gideon F. McDonald, under the exchange | 
provisions of the act of June 4, 1897 (30 Stat., 11, 36), of the N. E. $ 
of See. 21, T. 6 8., R. 23 W., E. M. P. M., oreman, Montana, ‘laid 


~ district, in lieu: of ae S. E.2 Hoe the N.E. 4 of Sec. 1, the N. 4 of | ‘ 


the N. W. tof Sec. 34, T. ‘98 N., R. 13 W., and the N. Ww. + of ‘thé. 
S. E. 4 of Sec. 14, T. 28 N., R. 15 W., W.. M., State of Washington. 
Jt appears that ial selection’ was filed in the local office November 
-; 25, 1899, accompanied by a: duly executed and recorded deed of relin-— 
: quishment and reconveyance from McDonald to the United States of © 
the three tracts last deser ibed, the previous title of the United States 
thereto being then in MeDonald under. patents. of the United States — 


and certain mesne conveyances. At the time of the filing of said selec 


tion and prior thereto the tracts embraced in the said deed of relin-| 
quishment and reconve yance, and in lieu of which the selection is 
made, were within the limits of the Olympic forest reserve in said 
‘State. - Subsequently, on April 7, 1900, by proclamation of the Presi-. 


dent, that part. of the forest reserve ba which the said tracts are ne 


situated was Yestored to the public. domain. ‘No action has. as 3 yet, | 
been taken upon said selection. ae a 
~The question arises—and itis upon ae sinks you ice ree ee | 
whether, in view of’ the elimination from the boundaries of the said 
reserve of the tracts in lieu of which the selection is made, the. latter 
may now be approved if no other objection is found thereto. | 
When the selection was filed the land embraced i in the accompanying 
deed of relinquishment and reconveyance was within the limits of the 


forest reserve and a proper basis for a selection under said act, and 


the land selected by McDonald in exchange was, according to the 
records of your office, of the character subject to such selection and 
free from other claim or appropriation. By his deed of relinquish- 
ment and reconveyance to the United. States of his own land situate 
within the boundaries of the forest reserve, and by his selection of 
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the lieu land, McDonald accepted the standing offer or proposal. of 


the government: contained in the act of June 4, 1897, and complied 
with its conditions, thereby converting the mere offer ‘or proposal of 


the government into a contract fully executed upon his part, and in 
the execution of which by the government he had a vested right. . 

After McDonald had fully complied. with the terms on which the gov-. 
ernment by said act had declared its willingness to be bound, no act — 
of either the executive or legislative branch of the government: could 
_ divest him of the right thereby acquired. Your office will therefore 
carefully examine the papers and records pertaining to this selection 
and if it is found to be otherwise free from objection, the fact of the 
elimination from the boundaries of the forest reserve of the lands in 
lieu of which the selection is made, after full compliance by the claim- 
‘ant with the lieu land act and regulations, will not t pr event approval 
of the selection. , i 7 


: i 


CONTEST—HOMESTEAD ENTRY—INDIAN OCCUPATION. 

a | Ma-cEn-srE », JOHNSON. re 
In neither the joint resolution of December 19, 1893, nor that of May 27, 1898, isthere | 
any absolute confirmation of entries ‘theretofore made, but only a conditional 


confirmation, dependent upon the requirement that such entries shall. be made. 
regularly i in accordance with the public land laws. . 


_ Lands “‘in-the possession, occupation and use of Indian inhabitants” are , not on unep: 


_ propriated public lands” within the meaning of section 2289 of the Revised | 
Statutes, and are ther efore not subject to entry under said section. | 


- Secretar Y Hitcheook to the Commissioner o of the Ge ener a Land Office, © 
— (W.V.D.) © ve | Fuly 6, 19000 - (V.B.). 


September 30, 1891, Olof Johnson made homestead entry for lots 
3, 4 and 5 and NW.4 1 NW. 4, Sec. yi a te 43 N, , R27 W., St. Cloud 
Jand district, Minnesota: Subsequently, April 17, 1895, said entry | 
was anealed as to lot 5 and the NW.4 NW. 4, for bonfliot with an . 
Indian claim. On November 6, 1897, J siiteon made final proof, after 
notice, before the clerk of the district court of Mille Lac county, | 
Minnesota, which proof-was filed in the local office December 27, 1897. - 
On the same day Ma-gee-see, a Chippewa Indian, filed in rl office — 
‘his corroborated affidavit of contest against said entry, claiming that 
he had resided with his family upon said lots 3 and 4'since May, 1882, 
to November 30, 1897, erected a house and barn thereon, improved 

and cultivated the same, and asked for a hearing between himself and 

- said entryman to determine their rights in the premises. ? 
_ A bearing was ordered, of which notice was given to the defendant 
and also to the Commissioner of Indian Affairs. The hearing was had 
on March 22., 1898, both parties being present, ene Dee ry 
attorneys. 7 
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a On September 8, 1898, the register rand 1 receiver rendered decision : 
that— | — 


In view of public poclation No. 36, ae hy t ihe Senate and House of Bere ak: : - 


-atives, declaring all: public lands formerly in the Mille Lacs Indian reservation — 
~ subject to entry, and reserving as a burial ground for the Mille Lacs Indians, lot 3, 


- Sec. 28, and lots 1 and 2; Sec. 33, T. 43 N., BR. 27 W., 4th P.M., itis hereby ordered oe 


that the application of. the plaintiff be and the Baie is hereby aCe ‘and the 
contest. dismissed and the final proot of defendant allowed. - | 
An appeal was: taken by the plaintiff, and. your pifice: on March. 6, | 
1899, found from the testimony that.the land had been in the posses-_ 
sion . the plaintiff and his relatives for many years prior to Johnson’s 


settlement thereon; that their people were buried on the place and - 
that Johnson must have known. these facts, if not: at the time of his’ _ ; 
_ settlement, before he had made any considerable improvements, and. | 


it was held that the Indian’s rights were such as are recognized and © 
protected against the intrusion of white settlers by departmental - 
7 circular of May 31, 1884 (3 L. D., 371; reissued October 26, 1887, 6 | 
- L. D., 341). 
| The action of the local omcans was: eee the fil proof of 
Johnson was rejected and his entry held for sancellation: . 
On the appeal of Johnson from. said decision the case is presented 
for consideration here. : 
Ten specifications of error are presented i in behalf of the appellant, 
which may be grouped as follows: 
Error in your finding that the land was so occupied or settled upon 
. by Ma-gee-see in September, 1891, the date of Johnson’s entry, as to — 
be within the inhibition against’ entry by the whites, contained’in the 
departmental circulars of May 31, 1884, and October 23, 1887; error 
‘not to have ruled that the entry of Johnson was pganeined by the 
joint resolution of December 19, 1893 (28 Stat., 576), and thatof May 
27, 1898 (30 Stat., 745); error in not finding that the ‘contestant lost — 


any rights he aay have had to said land through abandonment and by. 7 


laches, in failing to assert his claim between date of Johnson’s entry 


and the time of his: making: final proof thereon; error not to have ~ 


found that the claim of Ma-gee-see was based upon. the rights and 


claim of his father, which - were determined and extinguished by the — 


selection and assignment of other contiguous lands to the latter, and” 
error not to have found that there is nothing in the record to show 


that contestant is now ‘qualified, or is s seeking, to obtain title to the _ 


ace in controversy. | | 
The first question to be sonlereu: is whether the entry of J ohnson 
is confirmed by the action of Congress, as asserted; for if that question 
be answered in the affirmative then your judgment oust be reversed. 
- These lands are within what was formerly the Mille Lac Indian res- 
-ervation, and there are a number of reported decisions of the Depart- 
. ment: in Yelation ther oto, | so that the pr esent status of those lands i is 
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well: sontinde there i is. no eed to recite at length the history of the Jeg- 
‘islation relating to said reservation, its cession and’ the disposal of 
~ lands therein. It is sufficient to say, that under existing law and ‘the 
departmental decisions, the land may be disposed of under J ohnson’ & 
homestead entry, as other public lands are subject to disposal. 
_ But Johnson claims that his entry having been made in September, 
1891, it was absolutely confirmed by the subsequent legislation of Con- 
- gress in the joint resolution of December 19, 1893, and of May 2 2%; 
(1898, supra. | 
“This contention is not sccmied by the language ee in, those reso- 
lutions. That of 1893 provides that all bona fide homestead entries, » 
- made after January 9, 1891, and before notice was received at-the local — 
office of the decision of the ‘Sea etary of the Interior of April 22, 1892, 
— "be andthe’ ‘same’ are hereby confirmed, swacre Tegular . in other | 
respects,” etc. 
The joint: resolution a 1898 seine es. that all public lands formerly y 
. within the Mille Lac reservation shall be subject to entry by any dona 
fede qualified settler under the public land laws of the United States 
and that such applications to make entry shall be received and 


treated in all respects d as if made upon any of the pepe lands OF the 


United States,” éte. 

Clear ly the object of the fir st resolution was 3 to opal entries made 
within the prescribed period, ‘‘ where regular in other respects,” and — 
the object of the second resolution was to declare, among other things, 

that the lands in the former reservation: were public lands and subject | 
to entry by qualified settlers ‘‘ under the public land laws.” ~~ 

In neither resolution is there any absolute confirmation of entries: - 
theretofore made, whether rightfully or wrongfully, but only a con- - 

ditional confirmation, dependent upon the requirement that all such 
entries must be male. regular in accordance with the public land laws. 

‘There being then no absolute confirmation as contended, the ques- 
tion arises, Was’ the entry of Johnson regularly made 1 in accordance 
_awith the provisions of the homestead laws? : 

Section 2289, Revised SPRUE, only authorizes seh entries to be 
made by diualified : persons upon * ‘ unappropriated public lands; ” and. 
the Department has by the circulars. heretofore cited, prohibited the’ 
allowance of. entries by the whites of lands ‘‘in the possession, occu- 
_ pation and use of Indian inhabitants; ” thus ey declaring that. 

such lands are not ‘‘unappropriated.” 

‘In this case, upon a careful consideration of ate evidence, the’ , 
Department is man need that at the date of Johnson’s entry, and for: 


_. two years thereafter, the land in. question was ‘“‘in the possession, 


occupation and use” of the contestant, Ma-gee-see;. and therefore, in . 


the opinion of the Depar tment, said entry was erroneously and irreg- 


ularly allowed in violation of the cir cular's ot the Department: and of | 
the homestead ae | | 
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. In view of the. icaudion thus eer: it 3 is not necessary to: pass : 
- upon the remaining specifications of error further than to say, the fact 


that other adjoining lands were granted to the father of the contest- 


ant, or that he may have thought these two lots were included in that 
grant, has no beari ing upon the case, except in so far as the latter fact 
tends to show his assertion of claim to these lots. Nor is the question 
-of the qualifications of the Indian, or of his purpose, to obtain. title to 
the lots involved in this case. It may, however, be remarked -that in 
a letter dated August 24, 1899, from the Commissioner of Indian 
Affairs to. this Department, relating to this case, it is stated: ‘‘ This — 
land is covered by an Indian allotment Pe euen made by the .said — 
Indian who is the plaintiff 1 in this case.’ 
It is sufficient to say in reply to the charge that contestant abandoned 
his claim, or by laches has. lost any rights he may have had, that the 
evidence abimnasntly shows he was driven from the land by de threats — 
of the defendant, accompanied by a display of fire arms, followed by 
his arrest in a summer of 1893 by the sheriff, who took him to — 
Princeton. From this arrest he was released upon his promise not to 
return to the land, except to gather his growing crop. The defendant 
_ -though testifying i in the case does not deny that the threats were made 
as stated, but admits that he caused the arrest for the ‘purpose of driy- 
~ ing the Indian from the dand, ‘Which, ‘it appoas ne was successful in — 
doing, | vs - 
Upon a full eonsiaees aon of the hols cage e your judgment is aflirmed | 
and the entry of J ones is or rder ed to be canceled. 


| SWAMP-LAND-INDEMNITY—EVIDENCE. : 
Stare OF Inrrwors (Cuamparan Couwry). 


No iatiationet are imposed as to the time within which the claim of a State tee 

. gwamp-land. indemnity may ‘be presented, aside from those contained in the 
instructions of September 19, 1891, and claims pending at the date of those 
instructions should not be rejected on the ground that they are stale. 

The provisions in the act of April 18,1818, making donation to the State of Illinois 
of five per cent. of the net proceeds of the sale of public lands therein, is a 
direct appropriation for the specific purposes named in the act and can not be 
made the basis of a charge against the State or of a set-off oe its claim to, 
‘swamp-land indemnity. . 

Evidence as to the character of land since the date of the swamp grant is competent 
as tending to show whether the.land was in fact swamp -and overflowed at the 

date of said grant. 

The field notes. of a survey made prior to hs swamp-land grant are of but little 
weight in determining the character of the land; but where the State has elected 

~ to:make the selection of swamp lands by its own agents in the field, the burden 
is upon it to show that the lands selected are of the character. contemplated by 
the gran if the field notes oeen otherwise. | 
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| Seeretary Hitchcock to the Commissioner of ‘the General Land Office, 
(W. V.D.)- . duly b, 1900. - - (H. G.) 


— The Siate of. iiggie: by its grantee, the county of. Champaidnt in 
said State, appeals from the decision of your office of August 2, 1897, 
rejecting its claim to the purchase money received by the United States 
from the sale of lands regularly made to parties applying therefor — 
between September 28, 1850, the date of the swamp-land grant to a 
number of the States of the Union, including Illinois (9 Stat., 519), 
and March 2, 1855, the date of the act granting | indemnity ie said. 
States entitled to the swamp- -land grant (10 Stat., 634) for swamp lands 
sold since the grant wasmade. 7 
| A motion for review was filed in your wie and was denied ee u- 
ary 28,1899. The brief accompanying the motion is made the brief . 

and argument of the-appellant here. 

. It appears that on behalf of said county of Champaign Mr. eae R. 
Hitt, acting as its duly authorized agent, pursuant to his contract with 


the county authorities, selected the lands as the basis of the swamp- 


_ Jand indemnity claim on June 22,1883, alleging that they were swamp 


 Jands at the date of the grant to the State. On June 15, 1892, thesaid ~ 


agent certified that the claim before your office was the complete and 
final claim of the county, as poate ed by the apeulauons of oe 
19,1891 13 L. D., 301). . | 

It appears that ae original swamp- land selections. were. made by 
the State on October 17, 1853, and October. 12, 1854, amounting to 
87,466 acres. This list.was followed by the said selection made by the 
State and county agent of 73,120 acres on June 22, 1883. Various 
settlements were made on thase claims. The selection of 78,000 acres 
was rejected, 18,200 acres have been patented to the State, and a pay- 
ment of cash. indemnity for 6,877.91 acres has been made. This 
leaves unsettled. and undetermined a land indemnity claim for 46, 600 - 
acres and the cash indemnity claim of 10, 880 acres, the ager egate of 
272 claims of forty acres each. 

The latter claim alone 1s the one now under consistant as, under 
existing legislation, the land indemnity claim will not now be aed 
upon, there being no public lands within the State of Llinois with. | 
_ which to satisfy it 13 L. D., 301). 
The tracts for which cash indemnity i is claimed have been piained 
in the field three times by special. agents of the Department. The 
first report, that of Special Agent Walker in 1885, was disapproved 
or not followed by your office, and an examination. was made in 1886 _ 
by Special Agent Elliott. Upon appeal by the State from the rejec- | 
tion of the claim by your office based upon his report, this Depart-. 

_ ment held that the claim. should not be rejected solely upon the report. _ 
of a special agent, as that was not proper evidence: in n the case, and 
24368—V ol. 30-——9 | 
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your office was dir ected, Bue he: facts there ein n set forth were sufficient 
to justify a doubt as to the correctness of the proof submitted, that a 


further investigation should be ordered, in the course of which the .. 
_ State should be afforded an opportunity to contradict by evidence the | 
: allegation that any tract of land for which it asked indemnity is not 


of the character contemplated by the act of September 28, 1850 (State — 
of Illinois, Champaign County, 10 L. D., 121, 123, citing.and follow- 
ing Poweshiek County, Iowa, 9 L. D. , 124). Evidently following 
this disposition of the matter, an Senin ination of the tracts was made _ 
by Special Agent Johnston in 1890. His report is to the effect that 
he examined 342 tracts, 261 of which he reported ¢ as pee mands and 
‘81 tracts as non-swampy in character. | 
The description of the tracts, which are alleged to be 2 2! 723 in number, | 
is omitted, as the insertion of. the description thereof. is oe in the _ 


decision of your office and need not be repeated here. 


In the examination of 86 or 87 tracts by Special Agent Welker an | 
174 (or 186) tracts by Special Agent’ Johnston, the State submitted 
the evidence of two witnesses as to the sw ampy character of each of 
the said tracts, which tends strongly to show that the greater portion — 

of the same were so far swamp and overflowed as.to be too wet for | 
cultivation, and were, therefore, of the character of lands passing by 
the swamp-land grant to the. State, the criterion established by the. 

~ granting act (Railroad. Co. v. Smith, 9 Wall., 95, 99). Your office. 


does not accept this proof, and finds it iasafioients m detail as to some 


of the tracts: reported favorably upon. by Special Agents Walker aud 
Johnston. It appears that Special Agent Elliott did not examine any — 
witnesses, and his report is based upon his investigation and inspection 


of the tracts previously reported by Walker, upon which: your office” — 


acted, allowing cash indemnity of $3,926.38 on 3,772.46 acres. . 4 
The question at issue is fairly presented in the decision a your 
office: Whether or not the Ze 2. tracts constituting the cash indemnity 
claim, or any of them, were ‘ ‘swamp | lands within the true intent and 
meaning of the swamp-land grant of September 98, 1850." If. they 
were ‘and due proof has been made, the State is entitled to the pur- — 
chase money received by the United States for them; if, on the other 
_ hand, they were not lands of the character granted, or if due proof — 
has not been presented, the claim must be rejected. 

The evidence which your office considered consisted of the reports 
of Special Agents Walker, Elliott, and Johnston, the minutes of | 


— examination made by the latter, the sworn testimony of the witnesses 
taken before Special Agents Walker and J ohnston, and the field notes | 


of survey. : 
The reports of the et agents are not regar ded as epioics by _ 

this Department. So. it was held j in the case upon the former appeal 
_ here (State of Illinois, Champaign County, 10 L. D;,121). Such ~ 
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. reports are sated to erent respect, bute where hee beuis a doubt 


as to the character of the - land or the validity of the claim, another ._ 


investigation should be had, and in this case was had, the third that 

was made in the field by departmental direction, and which was sup- 
ported by proof as to 174 or 186 of the tracts reported upon. While 
| these reports are conflicting and have caused the complications in the 


case, it appears that Walker and Johnston reported upon claims upon 


separate and distinct tracts, and that the latter was ordered to exam- 
ine and report upon the residue of the ee remaining nausea 
- and unsettled. 
It is asserted by your office that the besticione is enmient as it 
appears: to be of a wholesale character and made by the same persons 
‘in nearly all of the cases, and that the answers are stereotyped and - 
_ state-merely the opinions of the witnesses.as to the character of the 
_ land. The witnesses swear that they were acquainted with the~char-.. 
acter-of the land, and that, in its original condition and at the date of 
the granting act, it must have been swamp land, that is, the major _ 
portions of the several tracts’ were so far swamp.and overflowed as to 
-_ be unfit for cultivation. In some cases the lands are declared by them 
to be yet swamp and unreclaimed, and in others, and in the majority 
_ of cases, they were found to be in cultivation and to be reclaimed | 
- either by ditches or by. tiling, or by. both of these methods.. The 
testimony falls short of being of suspicious sameness, but on the con-_ 
trary shows a knowledge of each tract and varies accordingly. It © 
seems to be conceded that the State makes no claim. to any tracts. but 
those reported upon favorably by the special agents, except, perhaps, 


: in the case of Walker's report, the State contending that such special 


agent left before the State was permitted to adduce testimony as to 
the tracts not passed upon favorably by him. The testimony taken 
before Special Agent: Walker was much more specific in character _ 
than that taken before Agent Johnston, some of the answers having - 


‘been omitted in the latter proof. This was done, it is asserted by 


- the-appellant, and with reason, because such answers would have beén — 
merely cumulative and but a repetition of what the witnesses had 
already detailed, or because such answers were rendered unnecessary 


from the fact that, while the major portions of the tracts of which the 


witnesses testified were too wet to be fit for cultivation, they were 
‘not, in reality, ‘overflowed lands,” but boggy or marshy lands. ~~ 
| Tn some of the answers made to like questions before Special Agent 
Walker, reference was made to other questions where sufficient answers _ 
were given. It is contended on the part of the State that. the proof 
objected to is of the same character as that accepted in like cases, and 
even in this case, upon the claims passed for settlement and allowed 
upon the report of Special Agent Elliott, and this is evidently true. 
That the witnesses did not know the land sufficiently near to the time 


\ 
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of ‘the grant is a further Brae ton qed to their testimony, and the ~ 
case of Macon County, Iiinois, decided by this Department June 1, 
| 1892 (unreported), is cited as. holding that, where the witnesses for 
‘the State did not testify as to the character of the land nearer: to the 
‘swamp-land grant than 1870, the claim should be rejected. | 
The case cited does not establish the rule which has been followed in | 
_ the disposition of such claims. It is announced i ip the case of Archer 
a al.- Ws Williams: (26 L. D. AGT , 479): ; 
In nearly all cases, the best re obtainable of the character of the land i in the 
year 1850 is evidence of its character since that date, and the best pyidence obtaina- 


ble is always competent to establish any litigated fact. 
True, land that was swamp and overflowed in the year 1850 may have since 


become dry agricultural land by natural processes, and land which was not then. 


swamp and overflowed may now be of that character, so that proof of the character. 
of the land at any time other than the date of the granting act may, and in ‘some 
cases probably does, lead to error, but this is no sufficient argument for the rejection 
of evidence which tends to establish the real fact in issue. ; 
— Itis not held that evidence of the character of land-since the year 1950 will be | 
‘taken as conclusive proof of its character at that time, but only. that such evidence is 
competent as tending to establish the important fact upon which alone must rest an 
adjudication whether it passed under the swamp land grant: viz., was it swamp and 
_overflowed at the date of the grant. | 7 

The evidence. of the witnesses is to the effect that ee became 
acquainted with the tracts, about which they testified, either in 1855, 
1865, 1867, or one or two years later. The tracts were then swamp 
and overflowed, and the major portions of them were unfit for cultiva- 
tion owing to their swampy character. Some of them: have been 
reclaimed by ditching or draining by tiling, and others and fewer are 
yet in their unreclaimed state. It is-true that the witnesses do not 
reside near all of the tracts in question. They testify positively, how- 
ever, to the character of the lands, and. from their age, their oecupa- 
tion, and knowledge of the country, as well as their personal examina-_ 


_. tion of the tracts, they appear to be fully qualified to testify to the 


character of the (nude: It would be an hereulean task.on the part of 
the State to pr oduce only witnesses from the neighborhood ot widely 
separated tracts to testify in such cases. Such proof. as that offered 
has always been received as satisfactory, accompanied by the certifi- 
cate that the witnesses are credible, and there does not appéar to be 
any reason why a departure from the rule should be made in this case. 


_ This testimony is but secondary evidence, but it is permitted by the — 


| regulations in force when it can be shown that ib 3 is the best obtain- 
7 able. The instr uctions require that— : 


| before presenting this: secondary evidence the State. agent. should file hig own — 
affidavit setting forth fully and satisfactorily the reasons for the failure to present 
the first-mentioned class of .witnesses (those having knowledge of the condition of 


the land at the date of the grant), and also setting forth that the witnesses whose __ 


testimony he offers have the best knowledge of the land eanes nearest is Sep- 
tember 28, 1850, of any that can be obtained. -— 
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No such affidavit has been found in the record, but no objection is 
_ taken to the proof by your office decision on this ground, and it seems 
~ to be conceded that such an affidavit has been filed. An informal in- | 
quiry at your office leads tothe conclusion that such an essential *e- 
- quirement has. been complied with. If it has not been, the claim, of 
course, must stand rejected; but it is fair to presume that this requi- 


_. site provision has been met by the State. 


The further objection is made that the proof. has, in some “cases, | 
been altered by the insertion of the word ‘‘not” in the answers stating . 
that the character of the land ‘‘has been changed by tile and open 
ditches.” There appear to be twenty-three of these changes made, 


but they do not show that the proof has been altered with any fraud- _ : ; 


_ ulent or corrupt intent, as the lands 1 in such cases were those. ula had - 

not been reclaimed. | 
— A further ‘objection | is made to the field notes of Special Agent 
Johnston, which are evidently: copied from -his memorandum in the 
field, and which, although written in lead pencil, seem to be neat, 
or co and carefully transcribed. This can not be considered as 
objectionable, as it is not to be supposed that the agent, by presenting 
clear and legible copies of his original notes in convenient book form, | 
transgresséd any of the instructions to him issued.. There appears 
to be nothing 1 in the record to warrant a suspicion that these notes ar e. 
not copies of the original notes by the special agent. : 

The field notes of the survey, taken from surveys made from 1821 
to 1823, long before the swamp-land grant was made to the State, are 
of ‘but little value in determining the character of the land, as they 
were not made with reference to the grant, and the attention of the 
surveyors was not especially called to the classification of such lands, 
as has been required since the passage of the swamp-land act. The | 
_ State of Illinois has elected to make the selections of swamp lands by 


its own agents in the field, and is not’ bound by the field notes of _ 


survey. While the field notes are to be considered for what they are 


worth in connection with the case, they are-of little weight under the. © 


circumstances and do not serve to overcome positive: and undisputed — 
testimony. They are never deemed conclusive in a case where the 
State is not bound by them, even since the enactment of the swamp- 
land grant, although the burden is upon the State to disprove them - 
when adverse. (Poweshiek County, Iowa, 9 L. D., 124, 128.) | 
Another objection to the payment of the sg 1s that the State 
accepted the fiye per centum allowed by law on the sale of lands, and 
now demands the entire amount of the cash proceeds of the eale: | 
This objection is without force. The provisions of the act of Congress 
admitting Illinois into the Union, relating to the reservation of such 
_ portion of the proceeds of the public lands to the State, are as follows: 
That five per cent. of the net proceeds of the lands lying within such State, and 


_ which shall be sold by Congress from and after the first day of January, one thou-- 


€ 
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| sand eight hundred and. een after deans all expenses AGdent to the same, 
shall be reserved for the purposes following, viz: two-fifths to be disbursed, under 


the direction of Congress, in: making roads leading to the. State, the residue to be 
appropriated by the legislature of the State-for the encouragement of learning, of 


- which one-sixth part shall be exclusively bestowed on a.college or university. a 


(See section 6, act of Congress of April 18, 1818, 3 Stat., 428, 430.) 
This donation to the State was a direct appr opris iation for the specific 


_ purposes named in the act. Such an appropriation can not be made 


the basis of.a charge against the State, or as a set- off against the. vr es- 
ent indemnity claim. | 
It is apparent that if the State is 5 entitled: to naeminty at all, it 3 is 


entitled to it without diminution by reason of such provisions of ‘the 


admission act. No such deduction has her etofore been made in any’ 


‘similar claim. To establish a different rule now, after payments have 


been made in full for the indemnity claimed in ae cases, would be 


_. to make an exception in this case not. warranted by any provisions of | 


law or departmental rule. 
_It appears, from exhibits submitted with e motion fe review 


made before your office, that the county of Champaign has expended. 


over four hundred thousand dollars in the drainage of 169,640 acres 
of swamp lands within its boundaries, a charge met by the issuance of — 


its bonds, to be:reimbursed by'taxes upon the lands benefitted; and 


this amount and the acreage of lands so improved is largely in excess 
of the clatm of the State for swamp-land indemnity, or for selections 
in place of swarnp lands passing to the State. Drainage districts 


have been created and large sums of money have been expended by 


private means for ditching and tiling. The showing made by the — 


‘appellant in this respect indicates that the claim of the State is not 


based upon careless or perjured testimony. The witnesses are vouched 
for as trustworthy, and their good character is also certified to by: 


‘prominent county officials. None of the collusion and fraud devel-_ 
oped in the case of Linn County, Iowa (19 L. D., 126), cited by your 


office, is disclosed in. this case, and fraud can not a gleaned Ere oni the — 


maces 


It is admitted deat the ag ent. for the: State and eounty 1s to recelye 


a contingent fee covering iis disbursements as well as his services if 


the prosecution of the claim be successful, but such a contract does 


‘not invalidate or weaken the claim of the State. Like contracts haye ~ 


been held valid and. have been enforced by the supreme court of the 


_ United States (Taylor v. Bemis, 110 U. S., 42, 46; Wright 7. Teb- 


betts, 91 U. S., 252). The agent eie-couane the elait has been. duly — 
appointed by competent authority, and his compensation can be no 


matter of concern to this Department, even though he has furnished | 


his own means to prosecute the claim and to pay all expenses incident : 
‘ thereto, including the fees of the witnesses. | | 
The pr esentation of the claim i in 1888, thirty years t after the or riginal | 
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claim was piesented a seadiostad: 1s ace: an aaportant factor. in 


_ the case by your office decision, because the claim is‘a stale one and is 
‘for that reason of a auecnoaane character, requiring a close scrutiny 
as to its merits., Furthermore, it was: held by your office that as the 
original and proper selections of the State did not embrace the lands 
involved in this claim, the tracts in question could not be properly — 
selected thirty years thereafter, and that the State-is estopped from dis- 
turbing the title of the purchasers of the land since their entries are és 
-adjudicuta. It seems that if the claim were void because not presented — 
in time, that question should have been raised at the outset and not 
held in abeyance until after the lands had been inspected by the sev- 
eral special agents and proof taken as to the character of the lands and 
until after a portion of the claim, reported favorably upon by Special - 
Agent Elliott; had been paid. The original selections were made in 
October, 1853, and in October, 1854.: If these élaims were intended 
‘to be Gaal’ no further claim should have been considered. , 
No limitations have been imposed by this Department as to the time 
-of presenting these claims, except by the instructions of September 
19, 1891 138 L. D., 301), which required that a term should be put to 
the work of examining swamip-land selevtions in the field, and that a — 


~ certificate should be tiled by the duly authorized agent. of the State - 


before final action is taken on the claim of the State for swamp lands 
in place or cash or land indemnity, reciting that the claim represents 
a ‘full and final” claim of the State. The claim now under consider- 

‘ation was filed long before these instruc tions were promulgated, and 
under the regulations of August 12, 1878. It has been recognized, 
and, pursuant to such regulations, special agents have been appointed ° 
to investigate, take proof, and report upon the tracts involved for. 

which indemnity was claimed, and a port tion of the claim has been : 
paid. 

The case of McCor nik Vv. aa es (159 op S.. - 832), alee by your 
office, is not applicable to the case at bar. The controlling question 
in that case was that parol evidence is inadmissible to show, in oppo- 
_ sition to the concurrent action of Federal and State officers having 

authority in the premises, that the lands in controversy were in fact, 
at the date of the act of 1850, swamp and overflowed ground, In the 
course of the opinion, it appeared that the county, a grantee of. the 
State, selected lands in: the section in which the tract in dispute formed 
a part, without including the latter in the selection, and that this selec- 
tion was acquiesced in by this Department. The lands were certified 
twice to the State under a railroad grant, and the State never ques- 
tioned that certification or applied for a re-examination as to the char-~ 
acter of the lands. The county interested never contended that the 
lands belonged to it as the grantee of the State until itsold them to 
the plaintiff in the suit cited, taking his promissory note therefor, more 
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tha thirty year's sitter the Gitar y of the ae fir at certified: them. 


to the State as railroad grant lands. . In the case at bar the county of 


Champaign, as grantee of | the State, ee asserted its claim in the reg- 
ular method, through the regular channel, and does not ask for the 
lands themselves as part of the State’s selection. Its claim has been — 
recognized without question as. to. its: right to make it when it was 
finally made as its final claim, it has been investigated three times in 
_ the field, proot has been falcon: thereunder, and a payment has been 
made thereon. If the doctrine of éstoppel.can be applied in the case, 

it would work against the government and not against the State. 
That the claim is a stale one and should be sublet to careful scru- — 
tiny is manifest. Provision is made for secondary proof in such cases, | 
and this proof has been furnished. Repeated attempts have. heen 
made’ to obtain the necessary information as to the validity of the 
claim of the State, and at considerable expense special agents have 
- been appointed to attend to these duties. It is unfortunate that these 


agents do not agree in their reports. But, while.it appears that your —_ 


office has been zealous in its efforts to protect the rights of the gov- 
ernment, there should be some limit to these examinations, and it is 
apparent that further investigation.in the field would not throw any - 
additional light upon the claim of the State. The claim can not be 
~ avoided on the ground that it is a stale one, or is barred ay antecedent. 
settlenient. 

The report of Seer one Johnston, upon his invéstigation 
ordered by your office at the suggestion of. ane Department in view 
of the doubts arising from the report of Special Agent Elliott, 
together with the proof taken before him and Special Agent Walker, “3 
_ which must be held to be satisfactory and competent, must be followed 
if the secondary evidence has been vouched for and the absence of 
_ primary and direct evidence excused in compliance with the regula- 


tions. If such regulations have been. followed in this. respect, the — 


claim must be passed for allowance. : 
The decision of your. office is therefore rever sed. 


REPAYMENT—MORTGAGHE—ASSIGNER. 
~ Vatiry Lanp AND TRRIGATION Co. 


eer an. entry i is erroneously allowed, but before its cancellation the land i igs. mort- 
gaged, and the mortgagee receives a deed therefor under foreclosure proceed- 
ings initiated subsequent to such cancellation, he is an assignee within the 
| “meaning of the act of June 16, 1880, and as. such entitled to repayment. 


a Seeretary Hitcheock to the Commissioner of the General Land Office, | 
wv Vv. D.) | 2c uly 9, a (Code™ 


This case involves the application. of tlie Valley Land and. Irriga-  ° 


tion cape of. Huron, oon PO for pore eus of the pur-- 
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chase money paid by Nils Pramheis for the SE 4 of Sec. 34, T. 116 N.; 
R. 63 W., Huron, South Dakota, land district. 

“The eee ds show that. Pr ae made homestead entry. for the fee 
September 8, 1881, at the Watertown land office, Dakota Territory, 
nid affidavit of eonrenl was filed against said entry May 15, 1882, in 
which abandonment was alleged. ‘The local officers rendered decision 


in favor.of the contestant: October 5, 1882, which was affirmed by your — 


office on appeal August 20, 1883, ana the entr y canceled December 6, 
1883. Pramheis appealed to the Department. 

In the meantime by a change in ‘the lines of the land distrinty on 
October 1, 1882, the land embraced in Pramheis’s homestead entry 
came within: the jurisdiction-of the Huron-land office, and the Jocal 
officers not knowing of the pending contest allowed Pramheis on 

July 21, 1883, to make commutation cash entry for said land under 
section 2301 of the Revised Statutes. The commutation cash entry 

was canceled by: your office March 17, 1884, ae Pramheis made appli- | 
~ cation for repayment of his purchase money May 10, 1884. He was 
subsequently advised by your office that in, order to have said money 
refunded it would be necessary for him to execute a form of applica- 
tion which was inclosed to him, and also to surrender his duplicate . 
receipt. No further action appears to have been taken by. Pramheis | 
relative to repayment. | 

The Department, on Mar ch 81, 1838, sondern eins in the case, 
in which the action of your office in cancelling the entries was affirmed, | 
it being held that Pramheis’s homestead entry was properly canceled 
as he had: failed to comply with the requirements: of the homestead 
law, and that it was clearly error. for the land officers at Huron to_ 
allow him to make commutation cash entry pending | the contest against. 
~ his homestead entry. 

Under date of July 18, 1399, ihe Valley Land and Tegner Com 
' pany applied for repayment of the purchase money, amounting to. 
— $200,-paid by Pramheis.. With its application the company filed 
an abstract of title as the basis of its claim for repayment, and on 
September 27, 1899, the company was advised by your office as to 
what was desmed to be further necessary to complete its.said applica- 
tion. It appears that the requirements of your office in this rope 

were complied with by the. company. - 

April 3, 1900, your office rendered decision in which, after stating 
the history of the case, it was found that the Valley Land and Ir riga- e 
tion Company, under the ruling announced in the cases of California. 


_ Mortgage, Loan and Trust Co. (on review, 26 L. D., 425), and Com- 


monwealth Title, Insurance and Trust Co. (28 L. D., 201), was entitled 

to repayment of the purchase money as the assignee of Nils Pramheis; — 
_ but in view of the decision of the Comptroller of the Treasury under 
date of October 7, 1899 (Decisions of the Comptroller of the Treasury, 
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~ Vol. 6, nen 334), disallow! ing ine alain of: th e , Commonwealth Title, : 
. Tnsutance and Trust Co., aforesaid, after the same had been appr oved 
by this Department, your office held that the application of the Valley — 
Land.and Irrigation Company must be denied. The said company has 

now appealed here. 

From authenticated ‘papers filed in this case it appears that on July 
25, 1883, Pramheis and wife executed a mortgage, which was duly 
wecordad: on.the land in question in favor of John W. Smith, trustee | 
of the Valley Land and Irrigation Company, to secure the sum of 
$450, $200 of which was paid as the purchase price of ‘said land; 
that upon application of the Valley Land and Irrigation Company the 
_ Inortgage was foreclosed and the land sold by the sheriff of Spink 


county, South Dakota, on July 9, 1892, the said company becoming 


the purchaser; and that on. August 9, 1893, after the expiration of the 
period of right of redemption, ‘the land was cony payee: by sheriit’s deed : 
to the company. 7 ie ae $s : 


The facts of this case sieacly? bite it. ethan thie ruling annouricéd 


in the cases of California Mortgage, Loan and Trust, Co., and the 


Commonwealth Title, Insurance and Trust Co., supra. In the 
last mentioned case the Auditor for the Interior Department con- — 
— eurred with the conclusion reached therein and. recommended repay 
— ment, but this action, as stated, was disapproved by the Comptroller — 

of the - Treasury, who in. ‘effect holds that 2 mortgage is simply the 
| security for a debt and-not a-conveyance of title, and.that a mortgagee — 

who purchased the land under foreclosure pr oceedings initiated after 
the cancellation of the entry is not an: assignee within the meaning of : 


= the act of June 16, 1880. (21 ‘Stat. , 287). This matter was fully dis- 


cussed in the cases referred to, and upon examination of the Comp- 
. troller’ s decision no sufticient.reason, in the opinion of this Depart- 
ment, is ‘presented for changing the ruling made in those cases. 
Believing as it does, for the reasons stated in the cases referred to, | 
_ that the ruling therein is proper, this Department. is. unable to agree — 
with the views expressed by the Comptroller and is therefore unwill- 
ing to recede from said ruling. Under that ruling the Departnient is 
of opinion that the Valley Land and Irrigation Company is an assignee 
within the meaning of said act, and as such entitled to repayment. 

- The decision of your office is reversed, the claim of the Valley Land 
and Irrigation Company for repayment of the purchase money paid by 
_ Pramheis is approved, and the same will be for a to the Treasury - 

Department £ for pay ens a 
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/ MINING | CLAIM—DEPUTY MINERAL SURVEYOR- EMPLOYE OF THE 
GENERAL LAND OFFICE. 


Ww. H. LErriIney WELL. 


A deputy mineral surveyor who has. no inter est, real or contingent, in a- mining 
_ '-glaim at the date of the survey thereof by him, nor at the date of the apphi- 
cation for patent thereto, but who subsequently Tales entry thereof, does not _ 
come within the spirit. of section, 452 of the Revised Statutes, prohibiting | 
employes of the General Land Office from ‘purchasing or becoming interested . 
in the purchase of the public land.” 


Scoretar, y Hitchcock to the Comméssioner of the General Land Office, 
MWe Vad 3...  Suly 9, 1900. (G. B. G.) 


W. HL Lefting well ae filed a motion for-review of “departmental | 
decision of September 9, 1899 (unreported), which affirmed the deci- — 
sion of your office holding for cancellation mineral entry, No. 1573, 
for the Lucky Jack; Carlo, Maud S. and Mable S. lode claims, situated 
in the Pueblo land district, Colorado. : 

This entry was: made by the said Leffingwell December 31, 1897, 
_he being, at the date of the location of the claims, at the date of the 
surveys ther eof, and at the date of the application for patent, a deputy — 
mineral surveyor, being the surveyor who surveyed the claims, but it 
affirmatively appears s that he was not and did not contemplate becom: | 


ing interested in the claims until after the surveys thereot had. been > 


made and approved by the survey or-general, 
The decision of your office and the decision of the Department i in 
afiirmance thereof are. put upon the ground that a deputy mineral sur- 
veyor is disqualified from making an entry of mineral lands by reason —- 
of section 452 of the Revised Statutes which provides that: | 
The officers, clerks, and employes in the General Land-Office are prohibited from 
directly or indirectly. purchasing or becoming interested in the purchase of any of 
the public land; and any person who violates this section shall forthw a) be removed | 
from hig office. 


And by reason of the citeaias of eee 15; 1890 a cD. 348), 
based upon said section, which provides that: 


all officers, clerks, and employes in the offices of the surveyor -general, the local ind 
offices, and the General Land Office,. or any persons, wherever located, employed 
under the supervision of the Commissioner of the General Land Office, are, during 
_ such employment, prohibited from entering, or becoming interested, directly or indi- 
rectly, in any of the public lands of the ‘Onitad States. 


. Without at the present time considering the pareectates of the con- 
clusion arrived at in the case of Floyd ct al. v. Montgomery e¢ al. 


(26 L. D., 122, 186) and similar cases, in so far as it was therein held = 


that the pronibie ve provisions of said section embrace a deputy min- 
eral surveyor, it is sufficient to say that the facts in this case, as dis- 
closed by the record, are materially different from more stated in the © 
- Cases referred to. : | | 
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Independently of the: statute. it would Re within ‘the: power of the 
land department in making reg ulations. for. the survey of mining 
claims to provide against the survey thereof by one interested in the 
claim, the reason therefor being manifest. In the case under consid- 


eration Leffingwell had no interest, real or contingent, in the claims _ 


involved at the date of the survey thereof by him, or at the date of 

the application for patent ther eto, and under these circumstances it is 

not believed that he is within the spirit, of the statute or clr eular above 
' quoted, : | 

Departmental dedision of September 9, 1899, is hereby vacated, and 

_ your office will | pass this entry to patent, unless other objection 3 

| epee 2 Pe | , . 


ABAN DONED MILITARY RESERV ATION—ACT OF MAY 28, 1896. 


SNYDER 2). Srare OF Sourn DaKora. 


The purpose of the second proviso to the act. of | May 28, 1896, was to validate and 
protect homestead and pre-emption claims upon lands in the Fort Sully aban- 
doned military reservation initiated by settlement prior to the date of its passage, 
and to this extent said. act supersedes the pene act of July 5, 1884, as to the 
disposition of lands 1 in said reserv ation, : 


Seoretaa y LHitchcock to the Commessioner of the ea Land Office, 
_(W. V. D.) _ es July 9, 1900. | | (W. M. W.) 


- Robert M. Snyder has appealed from your office decision of Febru-_ 
cary 2, 1900, affirming the action of the local office rejecting his ¢ appli- 
cation to fanlee homestead entry for the W. 4 of the NE. 4, the SE. ¢ _ 

of the NE. d+ and the NE. 4. of the SE. + of See.. 20, T. 118 N., BR. 1 | 

W., Pierre, South Dakota, land district. 

The land applied for is sieaated within the hotndaries of the Fort 

Sully military reser vation which was established by executive order of _ 

December 10, 1869, and modified by a similar order of January At 

1877. The lands embraced | in said reservation were placed under the 


control of the Interior ‘Department November 5, 1894, for disposition 


_ under the provisions of the act of July 5, 1884 (23 Stat, 103). The - 
survey of the township in which the land here involved i is situated was 
accepted by your office March 14, 1899. 7 -_ | | 
The local officers gave. notice that the lands embraced within said — 
abandoned reservation would be opened to entry May 15, 1899, at 10 
—oelock, A: M. At the time thus fixed Snyder filed his application to — 
enter the land in question under the homestead law, apes his quali- 
fication to make homestead entry, and further— , | 
That prior to the 19th day of March, 1896, I placed a house and other improve- ; 


ments on said land and settled upon the same and established. my residence in said 
house thereon pO, to said date and have since continued to reside on and MED IOVE: . 
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said land all for the pur pose of entering the same under the. homestead laws of the 
United States. 

- That prior to and on the 28th day of May, 1896, I was a bona fide homestead settler 
on said land and have since continued to be such. 


The register and receiver rejected Snyder's setiliiacs for-the rea- — 
son that: he failed to show that he was ‘‘in the occupation of said land, 
‘or any portion of the Fort Sully military reservation prior to the ieee 
tion of such reservation, or that he had settled thereon prior to Janu- 
ary 1, 1884.” Snyder appealed, and February 2,.1900, your office 
| affirmed the judgment of the local officers, and he appeals therefrom 

to the Department. 

Snyder claims -the right to make homestead entity for the. inde in 
question by virtue of the provisions of the act of May 28, 1896 be _ 
_Stat., 189), which provides: : 


That the lands situated in the Fort Sully military reservation, ini the State of South _- 
Dakota, may be selected at any time within one year after the passage of this act, or _ 
the approval of the survey of said reservation. by the Secretary of the Interior, by i, 

_ the State of South Dakota as a part of the lands granted to the State under the pro- 
visions of an act to provide for the admission of South Dakota into the Union, 
approved February twenty-second, eighteen hundredand eighty-nine, and for indem- — 
_ nity school lands; and when said lands are selected as herein provided the Secretary 
_ of the Interior shall cause patents to be issued therefor to the State of South Dakota: 
Provided, That the State of South Dakota shall have a preference right over any per- _ 
son or corporation to select said lands subject to entry by said State, granted thereto — 
by the act of Congress approved February twenty-second, eighteen hundred and 
eighty-nine, for a period of sixty days after the foregoing lands have been surveyed 
and duly declared to be subject to selection and entry under the general land laws of 
_ the United States: Provided further, That such preference right shall not accrue against. . 
bona fide homestead or pre-emption settlers on “any of se lands at the date of the 
passage of this act. 


The purpose af Congress ir in passing this act was to validate mats pro- 


tect homestead and pre-emption claims upon lands in said reser vation 
initiated by settlement prior to the date of its passage, and to this | 


-- extent the act of 1896 supersedes the general act of J uly 5, 1884, as : 


to the lands embraced in this reservation. — | 
Snyder makes a prema face showing that he settled on the land 


- applied for prior to the 28th day of May, 1896, and was at that time 


living upon said land, and that he continued to reside upon it up to 
the time he applied to enter it. Under the circumstances, his show-_ 
ing, in the absence of anything to the contrar y, appears to be suffi- | 
cient to bring his. claim as a - settler within the terms of the act of | 
May, 1896. : 

It appears from your office decision that on ‘the same day Snyder’s | 
application to enter was rejected, the State of South Dakota was per- 
mitted to select the tracts applied for by Snyder, among others, as 
school indemnity lands, in list No. 3, Pierre series. You will there- 
fore order a hearing, after due notice to the State, in order to afford. 
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| Snyder an opportunity to scahtigh his claim to a prior right of entry 

in this land by reason of settlement antedating May 28, 1896, and 

~ upon-such evidence the case will be readjudicated i in the light of the 

decision herein made. The decision of your office is accordingly 
reversed. | | 


| “MINING RIGHTS AND CLAIMS IN ALASKA~ACT OF JUNE 6, 1900. 
CrrounaR. 


‘DEPARTMENT oF THE IyTERIOR, 
GENERAL Lanp OFFICE, 

3 Washington, D. C., July 11, 1900. 

The following provisions in the act of Congr ess approved June 6, | 

1900, entitled ‘‘ An act making. further, on for a civil Ss oecane 

-mnent for Alaska, and for other purposes,” relate to mining rights : and — 

mining claims in Alaska and are published for the guidance of the © 

local officers in their administration of the law and for the informa- 
tion of those concerned. 


ESTABLISHMENT OF RECORDING DISTRICTS ‘BY THE» JUDGES OF THE, | 
. DISTRICT COURT. . | 


 Siec: 13. The judges of a6 district, or a majority of Sheri, shall, as soon as prac- 
ticable after their appointment, meet, and by appropriate order, to be thereafter . 
entered in each division of the court, divide the district into three recording divisions, 
- designate the division of the court to supervise each, and also define the boundaries 
thereof by reference to natural objects and permanent landmarks or monuments, in- 
such manner that the boundaries of each recording division can be readily deter- 
mined ‘and become generally known from such description, which order shall be 
given publicity in such manner by posting, publication, or otherwise as the judges 
or any: division of the court may direct, the necessary expense of the publication of 
~guch order and. description of tie recor ending divisions to be allowed and paid | as other 


| court expenses. 


At any regular or special term an order may. be miade by the court establishing . 
one or more recording districts within the recording division under the supervision 
of such division of the court and defining the boundaries thereof by reference to 
natural objects and permanent landmarks or monuments, ‘in such manner that the 
boundaries thereof can be readily determined. 
~ The order establishing a recording district shall designate a commissioner to be. 

ex officio recorder thereof, and shall also designate the place where the commissioner 
shall keep his recording office within the recording district: 

_ Provided, The clerk of the court. shall be ex officio recorder of. all that portion of | 
the recording division under the supervision of his division of the court not embraced 
‘within the limits of a recording district established, bounded, and described therein _ 

as authorized by this act, and when any part of the division for which a clerk has — 

been recording shall be embraced in a recording district, such clerk:shall transcribe 
that portion of his records appertaining to such district and deliver the same to the 

_ commissioner designated as recorder thereof. | ) 
‘Whenever it appears to the satisfaction of the court that ane public Here 

demand, or that the convenience 2 the people: require, the court may change or 
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modify the boundaries or sesoninigs a recording district. 0 or. ee the iseanon of 
the recording office, or remove the commissioner acting as ex officio recorder, and. 
_ appoint another commissioner to fill the office. 

Sec. 14. The clerk as ex officio recorder must procure such books for metaas as 
the business of his office. requires and such ds may be required by the respective 
~ commissioners designated as recorders in his division of the court, but orders for the 
same must first be obtained from the court or the judge thereof. The respective 
officers acting as ex officio recorders shall have the custody and must keep all the 
books, records, maps, and papers deposited in their respective offices, and where a. 
recorder is removed or from any cause becomes unable to act, or a recording district 
is discontinued, the records and all the books, papers, and property relating thereto | 
shall be delivered to the clerk or auch officer or person as the court or judge thereof 
may direct. . 

‘The record books procur ed by the clerk, as herein | provided, shall be paid for be 
him, on the order of the court, out of any moneys in his hands, as other court: | 
expenses are paid. 


REQUIREMENTS FOR THE RECORDING OF N OTICES: OF MINING LOCATIONS, 
AFFIDAVITS OF ANNUAL WORK DONE ON MINING CLAIMS, ETC. 


’ Sao. 15. The respective pecorden shall, upon the pay ment of the fees for fee same. 
prescribed by the Attorney-General, record separ Bey in large and. well- bound 
separate books, in fair hand: 

First. Deeds, grants, transfers, contracts to seit or convey real estate and mort-. 
gages of real estate,. releases of mortgages, powers of attorney, leases’ which have. 
been acknowledged or proved, mortgages upon personal property; _ | 

Second. Certificates of marriage and marriage contracts and births and deaths; | 

Third. Wills devising real estate admitted to probate; 

Fourth. Official bonds; 

Fifth. Transcripts. of judgments hich by law are made eer upon real estate; 

Sixth. All orders and judgments made by the district court or the commissioners 
in probate matters affecting real estate which are required to be recorded; 

. Seventh. Notices and declaration of water rights; . . 

Eighth. Assignments for the benefit of creditors; 

Ninth. Affidavits of annual work done on mining claims; 

Tenth. Notices of mining location and declaratory statements; 

- Eleventh. Such other writings as are required or permitted by law to be recorded, 
including the liens of mechanics, laborers, and others: Provided, Notices of location | 
. of mining claims shall be filed for record within ninety days from the date of the: 
discovery of the claim described in the notice, and all instruments shall be recorded | 
in the recording district in which the property or subject-matter affected by the. 
instrument is situated, and where the property.or subject-matter is not situated in 
any established recor ding district the instrument affecting the same shall be recorded _ 
in the office of the clerk of the division of the court having supervision.over the 
_ recording division j in which such property or subject-matter is situated. | 


MINERS MAY MAKE RULES AND REGULATIONS. "MINING : RECORDS. © 
HERETOFORE MADE, LEGALIZED. 


SEC. 16. Any clerk or commissioner dathorized to record any instrument who hav-_ 
ing collected fees for so doing fails to record such instrument shall account to his © 
successor in office, or to. such person as the court may direct, for all the fees received 
_by him for recording any instrument on file and unrecorded at the expiration of his. 
official’ term, or at the time he is required to transfer his records to another officer 
under the direction of the court. And any clerk or commissioner who fails, neglects,. 
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or refuses to so account for fees received and not actually. earned by the recording of . 
instrument shall be deemed guilty of a misdemeanor, and on conviction thereof shall 
- be fined not less than one hundred dollars nor more than one thousand dollars, and 
imprisoned for not more than one .year, or until the fees received and’ unearned as 
aforesaid shall have been properly accounted for and paid over by him, as herein- 
before provided. And in addition such fees’ may be recovered from such clerk or 
commissioner or the bondsmen of either, in a civil action which shall be brought by 


the district attorney, in the name. of the United States, to recover the same; andthe .. 


amount when recovered shall be by the court transferred to the successor in office.of 
such recorder, who shall thereupon proceed to record the unrecorded instruments: 

Provided, Miners i in any organized mining district may make rules and regulations 
governing the recording of notices of location of mining | claims, water rights, flumes. 
and ditches, mill sites and affidavits.of labor, notin conflict with this act or the 
general laws of the United States; and nothing» in this act shall be construed so as 
to prevent the miners in any ropalanly organized mining district not within any — 
recording distri ict established by the court from electing their own mining recorder 


to act.as such until a recorder therefor is appointed. by the court: Provided further, 


All records heretofore. regularly. niade by the United States commissioner at Dyea, | 
Skagway, and the recorder at Douglas City, not in conflict with any records regu- 
larly made with the United States commissioner at Juneau, are hereby legalized. 
And all records heretofore made in good faith in any sopulasly organized mining dis-. 
trict are hereby made public records, and the same shall be delivered to the recorder 
for the recording district including such mining district within six months from the 
passage of this act. 


MINING LAWS EXTENDED TO THE DISTRICT OF ALASKA. TIDE LANDS 
SUBJECT TO EXPLORATION AND MINING: RIGHTS TO DREDGE AND 

- ‘MINE BELOW LOW TIDE, SUBJECT TO RULES AND REGULATIONS BY SEC-. 

| RETARY OF WAR. RESERVATION OF SIXTY-FOOT ROADWAY BY ACT OF 
MAY 14, 1898, SHALL NOT APPLY TO MINERAL LANDS. _ 


_. Src. 26. The laws of the United States relating to mining claims, mineral locations, 
_and rights incident thereto are hereby extended to the District of Alaska: Provided, 
That subject only to such general limitations as may be necessary to exempt naviga- 
_ tion from artificial obstructions all land and shoal water between low and mean high 
_ tide on the shores, bays, and inlets of Bering Sea, within the jurisdiction of the 
United States, shall be subject to exploration and mining for gold and other precious 
metals by citizens of the United States, or persons who have legally declared their. 
intentions to become such, under such reasonable rules and regulations as the miners 
in organized mining districts may have heretofore made or may hereafter make gov- 
erning the temporary possession thereof for exploration and mining purposes until 
otherwise provided by law: Pr ovided further, That the rules and regulations estab- 
lished: by the miners shall not be in conflict with the mining laws of. the United 
States; and no exclusive permit shall be granted by the Secretary of War authoriz- 
ing any person or persons, corporation or company to excavate or mine under any 
of said waters below low tide, and if such exclusive permit has been granted itis 
hereby revoked and declared null and void; but citizens of the United States or per- 
sons who have legally declar ed their intention. to become such shall have the right 
to dredge and mine for gold or other pr ecious metals in said waters, below low tide, 
subject to such general rules and regulations as the Secretary of War may pr escribe. 
for the preservation of order and the protection of the interests of commerce; such 
rules and regulations shall not, however, deprive miners on the beach of the right | 
hereby given to. dump tailings into or pump from the sea opposite their claims, 
except where such dumping would aaealy, obstruct navigation, and the reservation 
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of a roadway sixty feet wide, under the tenth section of the act of May fourteenth, 
eighteen hundred and ninety-eight, entitled ‘“‘An act extending the homestead.laws 
and providing for right of way for railroads in the District. of ne and for other | 
: purposes,’’ shall not apply to mineral lands or town sites. 


RIGHTS OF INDIANS ne PERSONS CONDUCTING SCHOOLS OR MISSIONS. 


_ Sec. 27. The Indians or persons conducting schools or missions in the district shall 
not be disturbed in the possession of any lands now actually in their use or occupa- 
tion, and the land, at any station not exceeding six. hundred and forty acres, now | 
occupied as missionary stations among the Indian tribes in the section, with the - 
improvements thereon erected by or for such societies, shall be continued in the © 
occupancy of the several. religious societies to which the missionary stations respec- 
tively belong, and the Secretary of the Interior is hereby directed to have such lands 
surveyed in compact form as nearly as practicable and patents issued for the same to | 
_ the several societies to which they. belong; but nothing contained in this act shall-be— 
_ construed to put in force in the district the general land laws of the United States. 

i | 7 - Bincrr. Hermann, 
— Cominassioner. 
"Approved J ay i; 1900: | | 

Tos. Rran, 

ks Secretary. 


TT 


-DEvER ET. AL. v. AYARS. 


Maton for rehearing denied, July 13, 1900, by Acting Secretary 
Ryan. See 28 L. D., 169, and 99 L: D., 7. 





Riven Vv, CHRISTIANSEN. 


Motion for review of departmental decision of eri 30, 1900, a9 
L. D., 710, denied by Acting Secretary Ryan, July 13, 1900. 





Fornsr RESERVE-SEC. 3, ACT OF MARCH 2, 1899—ACT OF JUNE Ay 1897. Se 


CLARKE ¥. Norriern: Pacrrie Ry. Co. 


There ean be no lawful selection of lands under the third section of the act of March 
2, 1899,.until a proper deed has been filed, and duly approved by.the Depart- _ 
“ment, conveying to the: United States the lands in lieu of which selection is © 
~made; and such a deed does not relate back to a prior defective unapproved 
deed, and selection made thereunder, so as to cut out intervening adverse claims. 

By relinquishment and reconveyance to the United States, under the exchange pro- 
visions of the act of June 4, 1897, of lands within the limits of a forest reserve, 
and the due selection of other lands in lieu thereof, the party making such 
relinquishment and selection acquires a right to have the: selection approved of 
which he can not be divested by a subsequent order withdrawing the selected 

lands “from settlement, sale or disposal,”’ pending a determination “whether or. 
not they. shall be permanently reserved. for forest purposes.’’ | : 


Acting Secretary Ryan to the Commissioner of the Coal Land 
(W. V. D.) Office, July 13, 1900. (EB, dr.) 


The Northern Pacific Railway Company, her sinafier for convenience 
called the company, has appealed. on the decision of your | office — 
_ 24368-—V ol. 30 10 
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: dated Suptaiver 30, 1899, holding: the claim of on W. Clarke to tthe : 


+ of the NW 4 of section 28 and. the NE of the NE + of section ._ 


80, "T. 92N., R. 8E.,. W. M., Seattle, Washington, land district, to 
be superior to that of the aad company, and therefore ae the 
company’s claim for rejection, — 

Clarke claims the tracts above described under the exchange pro O- 
visions of the act of June 4, 1897 (30 Stat., 11,-36); the company 
under the act of March 2, 1899 (30 Stat., 993), entitled, ‘* An act to 
set aside a portion of certain lands in the State of Washington, now 
known as the Pacific Forest Reserve, as a public park, to be known 
-as the Mount Ranier National Park,” section 3 of which reads: 


That upon execution and filing with the Secretary of the Interior, by the Northern : 
Pacific Railroad Company, of proper deed releasing and conveying to the United 
_ States the lands in the reservation hereby created, also the lands in the Pacific 

Forest’ Reserve which have been. heretofore. granted by the United States to said 
company, whether sur veyed or unsurveyed, and which lie opposite said company g 
constructed road, said company is hereby authorized to select an equal quantity of _ 
nonmineral public lands, :so classified as_ nonmineral at the time of actual govern- ~ 
ment survey, which has been or shall be made, of the United States not reserved 
and to which no adverse right or claim. shall have attached. or have been initiated 
at the time of the making of such selection, lying within. any State into or through . : 


_ which the railroad of said Northern Pacific Railroad Company runs, to the extent of 


the. lands so relinquished and released to: the United States: Provided, That any — 
. settlers on lands in said national park may relinquish their rights thereto and take — 
other public lands in lieu thereof, to the samé extent and under the same limita- 

tions and conditions as are provided. by law for forest reserves and national parks. 


- The Northern Pacific Railway Company having become the lawful 
- successor in interest of the Northern Pacific Railroad Company, filed, 


on June 29, 1899, under said section 3, a deed-of release and convey-_ 


ance to the Waited States, dated May 5, 1899, and executed by both 
companies, and also by the Central "Trust Company of New York as 


trustee, of certain lands in the said park and reserve as bases for Ss 
selections to be made. thereafter, and, on July 8, following, filed its 


— list No. 75 of selections, which list ficluded the land in controversy. 
In the meantime, eeeuer to wit, July 6, 1899, the company with- 
drew the said deed in order to make corrections therein necessary to 

make it effective and in conformity with the statute. July 25, 1899, 
the company filed a new deed under said section 3, of release and con- 
 -veyance to the United States, dated July 19, 1899, and executed by it 
and each of the other companies named above, which was accepted by 
the Department July 26, 1899, and the. company was thereupon 
declared to -be authorized to select heu larids as provided in the said 
section 3. July 31, 1899, the company filed its substitute list No. (ce 
| of selections, which list inelided the land in controversy. | -_ 

Clarke’s selections of the tracts above described in lieu of ere | 
lands within the limits of the Cascade Range for est reserve, State of 
: Oregon, were filed 3 in the local office - ay 20, 1899, , accompanied by a 


=~: 
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3 ‘eet i ieieieis and reconveying . the United States i said lands 


_.. within the limits of the Cascade Range forest reserve, the title to 


which was theretofore in him. and which he offered as bases for said - 
selections. 
The company’s eentention, that by ins filing of its said deed dated 


May 5, 1899, and of its list of selections dated July 8, 1899, it acquired | 


such a mon to the lands in question as to preclude their See by 


Clarke on July 20, 1899, cannot be sustained. Nor can its insistence - 


be upheld that its later deed of relinquishment and its selections there- 


under relate back to its prior deed and selections so as to cut out the — 


intervening claims of Clarke. The above quoted provision (section 3) 
of the act of March 2, 1899, required the ‘‘ execution and filing with 


: : the Secretary of the Interior es a proper deed releasing and conveying _ 
_ to the United States the lands” therein indicated and contemplated — 


the aceeptance of such deed by the Secretary before any selections — 
could be lawfully made by the company. The deed of May 5, 1899, 
having been withdrawn prior to the filing of the list. of July 8, 1899, | 
there was nothing at that time before the land department. to warrant 
or support the filing of that list, and the company secured no right _ 
thereby. Until a proper deed was filed and duly accepted no list of - 
selections could be lawfully filed under that act. None was so filed 
until J uly 31, 1899, and no claim was, initiated by the company to the 
land in controversy until then, when its substitute list was filed includ- — 
ing the same with the other lands therein described. — 
os ‘Clarke had already, eleven days prior to the last-mentioned appa i 


| selected the land under the act of June. 4, 1897. The land was then, - 


so far as appears, subject to such geloation: It was not thereafter 
subject “to selection by the company, which could only, according to 
_ the express terms of said section 3, select land, if otherwise subject to - 
selection, ‘to which no adverse right or ners shall have attached or 
have been initiated at the time of the making of such selection.” 
_ Clarke’s ‘adverse claim or right” having “attached” or ‘‘ been ini- 


S: tiated ” prior to any. valid selection of the land by ae company, the ' 
- same must be held to be superior to the claim of the company, which 


was therefore properly rejected by your office. | 
The attention of the Department has been called to the Te that on 
October 10, 1899, your office, pursuant to direction of the Department 


dated. October 4, 1899, withdrew ‘‘ from settlement, sale or other dis-_ | 


posal, the unoccupied and unappropriated portions” of the public 
lands in the said township . 22 north, range 8 east, together with cer- 
. tain other lands, ‘till it is finally determined ‘whether or not they shall 
be per manently reserved for forest: purposes.” * This withdrawal still - 


remains in full force and effect. It does not, however, affect the — as 


claims of Clarke to the lands embr aced in his sa selections within | 
said oa _ ee cae: . 
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In the recent case of Gideon BF. ‘McDonald (30 L De 194), + arising’ 
under the act of June 4, 1897, wherein, subsequent i. his selection, 
: accompanied by a proper deed of mold sie aent and reconveyance to 
the United States of the. lands owned by him within the limits of a 
forest reserve and sought to be exchanged, and before any action had. 

been taken on the selection, that part oF the forest reserve within 
which such lands y were situated was or to the public domain, the 
Department said: | | 


When the selection Ww as filed. the land aa praeady in the accompanying deed of 


‘relinquishment and reconveyance was within the limits | of the forest reserve and a - 
proper basis for a selection, under. said act, and the land selected by McDonald in _ 
exchange was, according to the records of your office, of the character subject to . 
such selection and free from other claim or appropriation. . By his deed. of relin- © 
quishment and reconveyance to the United States of his own land situate within the 
boundaries of the forest reserve, and by his selection of the lieu. land, McDonald | 
accepted the standing offer or proposal of. the government contained in. the -act of © 
June 4, 1897, and complied with its conditions, thereby converting the mere offer 


or proposal of the government into a contract fully executed upon his part, and in 


the execution of. which by the government he had a vested right. After McDonald 
had fully complied with the terms on which the government by said act had 
declared its willingness to be bound, no act of either the executive or legislative 
branch of the government could divest him of the right thereby acquired. Your 
- office will therefore carefully examine the papers and records. pertaining to this 

‘selection and if it is found to be otherwise free from objection, the fact of the elim- 
ination from the boundaries of: the forest reserve of the lands in Heu of which the 
selection is made, after full compliance by the claimant with the ‘eu land act and 
regulations, will not prevent approval of the selection. 


The same principle announced in the case of McDonald applies in 
the case at bar. If the lands selected by Clarke, were subject. to selec- 
tion at the time he made selection thereof. and if, as appears to haye 
been the case, the lands embraced in his deed of relinquishment and 
reconveyance were proper bases for his selections, he acquired, at the 
‘time of filing such selections-and deed of relinquishment and reconvey- 
ance, vested rights in the execution by the government of its part of 
‘the contract for the exchange of lands. The lands embraced in his | 
‘selections were therefore not subject to the said withdrawal, having 


been previously appropriated. and segregated from the other public: - 


Jands in the said township by such selections. 


The decision of your office | is affirmed. in accor rdance with the views 


| herein expressed, 


Brown On Cicee. 


+ 


: Pavattnental aaciiag of May. 2. 1900, 30 a ow s, yeuilied and | 
vacated, July 16, 1900, by Acting Secretary Ryan, - oad directions — 

- given that the hearing or merce: by departmental. decision of J une 6, 
sia 28 L. ae 480, ae 
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STATE SELECTION—ACT OF JUNE 20, fea ee OF PROOF. 


Wanrrrrxerox Vv. Sraris OF ‘Mississrrrr, 


thes act of I une 20, 1994, sib orizing. the governor of the State of Mississippi to select, 


for university purposes, out of the unoccupied and uninhabited’ lands of the | 


_. United States in said State, a specified amount of land, was not a grant in pre- 
senti, but title to the lands designated only vested in and accrued to the State upon — 
selection and certification, eey exercised . as authorized i in the act, and Babee: 
quently approved. - 

An occupant of a tract of land, within the meaning of bcs act of June 20, 1894, is : 
ane who has the use and possession thereof, whether he resides upon it or not. 

In making selection under the act of June 20, 1894, it devolved upon the State to- 
show affirmatively that the lands selected were of the character designated in 

| the act, but such showing having been made, and the selection approved,-it 
‘was thereafter incumbent upon the party attacking me ee of the approved 
selection to assume the burden of proof. ~ | | 


Avs Secretar, Yy z ryan to the Came er of the General Land Offte, = 
CW. V.D.) P July 18,1900. fe (J. HF.) 


‘The Hopeee tment has considered the appeal of J jolin R. Whittington — 
from your office decision of F ebruary 23, 1899, rejecting his home- 
stead application for the NE. + of Sec. 26, T. 3 S., R.9 W., St. 5. M., © 
in Jackson, Mississippi, land distr ict, for conflict with selection : 
ane by the State of I Mississippi under’ the act of June 20, as a : 


The land involved i is a part. of the lands for merly reser ved for naval so 


- purposes, and restored to the public domain, on March. 14, 1895, upon 
certification ofthe Secretary of the Navy to the Secr etary of the 
Interior, under the act of March 2, 1895 (28 Stat., 814). ; 

On. May 10, 1895, the governor of the State of Mississippi filed in 
_. the local office at J ackson a duly certified list of lands selected by him, | 
for university purposes, under said act of June 90, 1894, supra, which, 
list embraced about 23,000 acres of land, including the land in contro- 
versy, and all of which lands were formes ly within the limits of the 
reservation for naval purposes as afor esaid. Thereafter certain lands, — 
situated on Back Bay near the city of Biloxi, which the Department. 
held were not. subject to selection. by the State (20:L. D., 510), and 


certain tracts for which adverse claims had been presented, were elim- 
inated from said list, and on January 30, 1896, such list, thus rendered _ 


clear, was approved by. the Department, sind you were dir ected to | 
_ issue patents to the State for the lands embraced therein. ~ : 
_ ,On May 21, 1897, Whittington applied to make homestead entry of 
the tract her einbefore described, accompanying: such application by | 
corroborated affidavit alleging that he had been occupying and inhabit- — 
ing said land ever since 1893.- The.local officers rejected said applica- 
tion, and, on appeal by Whittington, your office, on September 9, 
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1897, on tsiel: a hearing “to. Fee the exact, status of the tract 
involved at the date of the State’s selection,” in- pur suance of depart- 
mental instructions of August 9, 1897 (25 L. D., 106). Hearing was. 
— duly had, the testimony being talcen before F. ie Lewis, clerk of the 
~ circuit. court of Jackson county, on March 12, 1898. Upon considera- 


- tion of the testimony submitted, the local officers held that the land — - 


_ Involved was oceupied and inhabited by Whittington on May 10, 1895, 


the date of the State’s sélection, within the meaning of the law, and _ 


recommended that his homestead application there efor be accepted and — 
the claim of the State rejected. : 
| From said action of the local officers the ne Ganesan: aud by 


| your office decision of Febr uary 23, 1899, from which the appeal now — | 


- under consideration hetein was taken by. Whittington, it was found 
| that the alleged settlement of Whittington was a.mere pretense; that. 


he never was in actual. bona fide oceupancy of the land in question; = 


and the decision of the local officers was reversed and cians Sle) 2 
— to make homestead entry was réjected. | are 
The errors assigned by. appellant are, in substance, as follows: 


1. That your office erred in. holding that, the land in ‘controversy _ | 


| was subject to selection by the State. | 
2. That you erred in holding that. the re was tee aie and 


é a uninhabited on May 10, 1895, the. date of the State’s selection, within ee 
oe the meaning of the act of Te 20, 1894, supra. - 
In support, of the fir st. assignment of error above aieuiuncel ‘appel- <> 


. lant’s counsel insist that the act of June 20, 1894, was a evant in 
pr wsenti, authorizing selections to be made only from the then unoc- 
eupied | and‘ uninhabited lands subject to selection, and that the provi- 


sions of said act could not have any operation in pier o and thereby. - 


become applicable to lands which, at the date of the passage of said. 
act, were reserved for naval purposes, but which were thereafter, 
‘and prior to the State’s selection, restored to the public domain under | 
the provisions of the act of March 2, 1895, supra. | : 
‘Counsel on behalf of the State insists that the act of Tue 20, 1894, 
was not a grant én pr cesentt, but. for quantity, taking effect en futuro, 


and under which title vested in the State only upon. selection made; 


a that. title to all lands selected, and which, at date of such selecuons 
were within the descriptive: terms of the act, thereby, became vested 


in the State; and that the lands in the former naval reserve having. A 


been released therefrom and restored to- ‘the ‘public domain prior to 
the State’s selection, made on May 10, 1895, the provisions of the act 
of June 20, 1894, were then applicable to said. lands and. the same 


- became subject. to. the State’s selection ther eunder. 


It is also insisted, in behalf of the State, that. the question | of: ‘the 


: right of the State to select, under the provisions of the act of June 20,. — 
: 1894, Jands formerly embraced within said reser vation, for naval pur- a 
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poses, was siasifeally determined favorably to the State by depart- 
mental decision of June 3, 1895 (20 L. D., 510), and that such right 
has since been repeatedly recognized by the Department, and that the 
‘doctrine of sture decisis should be: invoked and applied to the case 
under consideration. | 
Departmental decision of June 3, 1895, supra, was rendered. ‘upon 
_ consideration of the original list of lagas selected by the governor of 
. the State of Mississippi on May 10, 1895, and, after referring to the 
act of June 20, 1894, it was therein stated: 


I find nothing i in this act which will prevent the State of Mississippi from selecting 
such of the “unoccupied and nninhabited”’ lands of the United States as were 


“restored to the public domain by the act of 1895, supra, except the lands which the 


act provides shall be disposed of ina special manner. 


And after holding that so much of said lands as are situated on Back | 
Bay were subj ect to disposal only under the townsite law, it- was fur ther | 


aS said: 


“unoccupied and uninhabited” lands within the late naval reservation, except the | 
lands directed to be disposed of under the townsite law by the act of March 2, 1895. 
‘You will prepare a list of selections made by the governor of the State of Mississippi, | 
in accordance with this letier, and send it forward for my approval. 


In pursuance of the foregoing departmental ‘decision, the ces list | 


of selections made by the. State, hereinbefore fnentioned, was subse- 
quently approved January 30, 1896. Patents not having been issued 


_° on said approved list, further action thereon was suspended by depart- — 


mental instructions of August 9, 1897 (25 L. D., 106), to await. the 
result of hearings thereby ordered to determine the exact status of 
certain tracts, embraced in said list, at date of the State’s selection, May 
10, 1895, where settlement Geren prior to such selection had been 
duly alleged; but subsequently, January 20, 1899, the Department - 
revoked said order of suspension and directed that patents. be issued on 
said approved list except for lands involved in hearings already ordered. 
In pursuance of such direction, patents were issued to the State of 
Mississippi, on February 21, 1899, for 15,713.53 acres of the lands 
embraced in said list, all, of which lands were for merly wibain said 
reservation for naval purposes. 

On May 2, 1900, an additional list. of lands selected by the State, 
embracing 1. 104.25 acres, a portion of which lands were ae 
naval reserve lands, was Spied by the Department, and on May 1%, 
‘1900, patent was duly issued thereon. | 
| Whether any of the lands thus patented to the State have been sold 

since issuance of patent is not shown, but under the circumstances 
hereinbefore-set forth it is. apparent that the construction of the act of 
June 20, 1894, which has heretofore obtained in the Department, and 
which has been repeatedly recognized, should not now be changed or. 


L therefore divéet that the State of Mississippi _ authouned to select any of the — as 


152 = DECISIONS RELATING TO THE PUBLIC LANDS. 


| Gistarped anes seh construction is oe erroneous. (Taylor wv. 
Yates et al., 8 L.. D., 2793 Wright ». Roseberry, 121 U.8., 497.) | 
But is ‘the constr een “whieh the Department has heretofor e ea 
upon ‘said act erroneous? Elaborate briefs. touching this question 
have been filed. by-counsel, and:as there are a number-of cases.alleged 
to be. pending both in the Department and j mn your office, yap 
this same question, it will be considered. | 
~The language of the act (omitting: the enacting clause) is as follows: 


_ That the governor of the State of Mississippi be; and he is hereby, authorized to _ 
select out of the unoccupied and uninhabited lands of the: United States within the © 


. said State twenty-three thousand and forty acres of land, in legal subdivisions, being 


a total equivalent to one tow nship, and shall certify the same to the Secretary of the - 


Interior, who shall forthwith, on receipt of said certificate, issue to the State of — 
_ Mississippi patents for said lands Provided, that the proceeds of said lands, when. - 
_ sold or leased, shall be and forever remain a fund for the use of the University oe | 


- + Y Mississippi. ee 


‘Tt will a seer ved that the a employed i in ‘the for egoing act 


differs mater ially from that used by Congress in granting lands to aid 


~ in the construction of. railroads and in granting swamp and overflowed 


. : lands to the several. States, and ‘other similar acts which have been 
_ construed. by the Department and the courts to be grants 2 presenti, — 


or in the, nature of a float until definite location, whereupon title 
attached and took effect as of the date of the act. (Wright v. Rose- 
berry, 121 U. S., 488; Missouri, Kansas & Texas’ Railway v. Kansas 


Pacific Railway; 97 U. S., 4915. United States V. Southern Facitio * : 


Railroad, 146 U. S. , 570.) 


‘The language almost invariably and sailor ie daplogad by Con-— | 


: gress to create a grant in presenti and to vest a present title to desig- | 
nated lands, is that ‘‘there be and hereby is granted,” or other similar _ 


operative words of like import, which clearly indicate a purpose to — - 


create an immediate interest and effect a present transfer of title; and — 


_ although the specific tracts of land granted, by the employment of | | 
such language, may not. be. capable = identification until atime sub-  —~ 


sequent to the passage of the act, yet, when in fact-identified, title: 
thereto attaches and relates back to and takes effect from the date of 


2 the passage of the granting act. 


The language of the act under éonsideration, thavétore, 18 not ai | 
as is usually: used and employed. by Congress: to create a grant a 
- presente and to effectuate a then present transfer of title to designated 
lands, On the contrary, the express language of the act in question — 


~ merely “authorizes” the governor of the State of Mississippi to select, 


out. of the unoccupied and uninhabited lands of the United Sines: 
within said State, 23. ,040 acres of land. The authority or privilege 


conferred by the act might or might not be exercised on behalf of the — | 


State. No limitation as to the time within which such authority or 
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| carlsos should be exercised is pre escribed by the act. The language 
. employed does not, purport to transfer to and vest in the State the then - 
present title to any lands of the designated class belonging to the 
United States, within the State, and there is no means prescribed in — 


the act whereby the lands authorized to be selected could be ascer-" 
tained until such anenOrIy was Co and such selection was in 
fact made. | 


Counsel for appellant one among Ath authorities, the case of Bar- : 
— donv. Northern Pacific Railroad (145 U. 8., 535), and also Kansas Pacific 


~ Railway Co. ». Dunmeyer (118 U.S., 629), i in support of their conten- 


tion hereinbefore mentioned, .but an examination of the authorities | 
cited will show that they do not justify the construction of the act of 
June 20, 1894, herein contended for by appellant. The case of Bardon 
.v. Northern Pacific Railroad, supra, arose under the act of July 2, 
1864. (13 Stat., 365). The land involved was within the place limits | 
of the grant to the Northern Pacific Railroad, Company, and at date of 


the grant was covered by a pr eemption entry, which was subsequently 


~eanceled prior to definite location of the road, and the court held that 
the land did not pass to the railroad company ander its grant, but after — 
cancellation of the. preemption entry, remained pabltc lands me the 
United States.. 

| In the case of Kansas . Pacific oe Co. Vv. ‘Dunmever: supra, “the 
land involved was within the place limits of the grant to the Union . 
Pacific Railroad Company, act of July 1, 1862 (12 Stat., 489), and a 
homestead entry was of record thereon af date of definite location of 


the. road, which entry was subsequently canceled, the ‘claim: having 


been abandoned, and it was held that notwithstanding the subsequent | 
abandonment of the homestead claim and cancellation of the entr y, the © 
land involved was excepted, from. the grant to the railroad company. 


Both in the act of July 2,.1864, supra, and in the act of July 1, 1862, 


supra, Congress used the pertinent language, found in the granting 


clause of said acts, respectively, ‘“‘that there be, and hereby is, ~ 


granted, ” importing a present grant, and both of said acts contained _ 
- an express: reservation of lands to which preemption or homestead — 


claims had attached at date of definite location of the ‘yoads. The ._ 


cases cited, therefore, involved acts containing language identical with — 
that asually employed in railroad grants, and which, as hereinbefore 


mentioned, are construed to. be grants im presenti, but which language _ 


. is mater ially different from that which Congress deemed proper to 
use in the act of June 20, 1894. It must be presumed that Congress, 


-. at the time of the passage of the act under consideration, had cae = 


edge of the construction which the courts had placed upon the language 


usually. employed in creating ‘grants, to aid. in the construction of — 


railroads and other similar grants 7m presenti, and. the fact that mate- 
Yially different nt language was aaa in the act of 1894 evidenced: a legis- 
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dative: purpose to annie the ‘provisions: vet the act ‘applicable ‘6 any 
lands of the United States, within the State, which, at the date of the 
exercise by the governor of the: authority ther ein confer: ed, were of | 


a . ‘the descriptive class designated therein. The right ranted by this 


~~ act is akin to the right to indemnity in lieu of disposals prior to 
definite location of the road, usually contained in grants of public 
lands to aid in the construction of railroads, under which no title 
passes until selection is made in the manner prescribed in the act 


- making the grant. Oregon and California R. R. Co. (28 L. D.;'368); 


Kansas Pacific Railroad v. Atchison Railroad (112 U. S., 414, 491); 
St. Paul Railroad ». Winona Railroad (bed. 720); Barney 2. Winona. 
and St. Peter Railroad (117 U. 8., 228, 232); United States v. Missouri, 


o : | Kansas and Texas Railway Co, (141: U. 8., 358). - 


In view of the foregoing considerations and siithoritios, ther ofore, | 


it is apparent that the act of June 20, 1894, supra, was not a grant dz. > 


presenti, vesting in the State a then present title to any lands of the | 

United States, within said State, of the designated class, but that title 
thereto only veated 4 in and accrued to the State thereunder upon selec- 
tion and certification, legally exercised as therein authorized, and sub- 
sequently approved; and inasmuch as no rights to or interest in any 
lands of the designated. class could be acquired by the State, under 
said act, until the same were selected as therein authorized, the Depart- 
ment is unable to see anything either in the letter or apparent pur- 
poses of the statute which would render its provisions inapplicable to 
any lands of the United States, within said State, which, at date 
of selection, were of the class designated in said act. The construc- 
tion heretofore placed upon said act by the Department, therefore, was 
not erroneous and will be adhered to, and it follows that the re in 
controversy was subject to the State’s selection, if, at date of such 
selection, it was of the deseriptive class designated in said act. 

The remaining question, then, for determination is, whether said 
land, on May 10,1895, the date of the State’s selection, was ‘“‘unoccu- 
; pied and uninhabited” within the menntne: of sas act of June 20, 1894, 
SUDTE. 

The ene supmiteds on behalf of Whittington, at ae ae ing 
shows that, he was, at date of hearing, an unmarried man about 26 
years of age; that he deadened the trees upon about one and a half 


acres of said land in 1884, when he was twelve or thirteen years of 


age, and that he constructed out of pine timber a small house on the 


land in 1893; that at the date of the hearing his impr ovements were’ ; 


~-worth fifty or seventy-five dollars;: and that at such time he had his 


_. bed and cooking utensils upon the id and slept. there when. not away 


~ at work with his team. The testimony on behalf of the State shows. 
- that, in May, 1895, there was no oe on or floor in the ‘house, which 
_. the State? s witnesses designate as a “ ‘pen,” unfit for human habitation; a 
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- that the house or pen was first covered with a quilt; that a roof was — 
put on it in 1897; that subsequently the roof was blown off and there- 
after the house scraiiods in that condition; and that Whittington never 
occupied or resided upon, the land, but lived with his father not far 
distant from the land in question. It will be seen that the‘ testimony 
submitted by Whittington is very meagre. In addition to the fore- 
going he testified that the land in question has been his ‘‘ homestead” 
since and including May, 1895, and that he did not apply to make 
entry thereot until 1897 because he was discouraged, but no testimony | 


in rebuttal of the conditions disclosed by the testimony on behalf of ~ 


“ the State was offered. It is evident that the land i in question, at date 
. of-the State’s selection, was not “inhabited” by Whittington, and the 
nature, character, and extent of his improvements thereon at such — 
time were insufficient to constitute ‘‘occupancy” thereof within the 
meaning of that term as ordinarily used-and applied. No part of the 
land was ever enclosed or cultivated by Whittington, and on May 10, 
1895, he was neither in possession nor in the actual use and enjoyment. 

of any part thereof for any of the ordinary farm purposes. In the 
case of Hrank J ohnson ve ee - ek ‘it. was rs the Department 
that— _ 3° 

An occupant ofa tract of land, as ache word is ordinarily used, is one who has the 

‘‘use and possession’’ thereof, whether he resides” upon it or not, and Congress so 
| used the word in the act of J anuary 18, 1897. ,; 


This definition seems applicable to ie act under scneienoe and 
SO applying it, the land in question was, at the date of the State’s | 
selection, “unoceupied and uninhabited” within the meaning of the 
act of June 20, 1894, supra. | 

In this connection, it is contended by Souneal for the State that the 
words ‘ ‘unoccupied and uninhabited,” found in the act of 1894, supra, - 
‘and the provisions of the act of ‘March 9, 1895, supra, accor ane to | 
bona fide settlers a preference right of entry of the lands restored by © 


the latter act, should: be construed in pari materia, and that when so. 


construed, residence aren the land 18 essential in. order to defeat the | 
. State’s soloctioae. | 7 : 
_ This contention is acorn: The pr refer ence right provision of the 
act of 1895 is as follows: 3 | | 
A preference right of entry ioe PY period. of six months fon the date of this act 
shall. be given all bona fide settlers who are qualified to enter under the homestead 
law and have made improvements and are now residing upon any agricultural lands. 
in said reservations and for a period of six months from the date of Settlement when 
that shall occur after the date of this act. . | 
_ The preference right of entry accorded bona fide settlers on said 
__, lands at date of the passage -of said act applied only to qualified home- ~ 
| steaders who were then actually residing tipon said lands, to the exclu- 
sion of a home elsewhere (Carillo v. Romero # al., 28 L. D., 2) 


“$ 
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Whittington, howerel ae not in any ‘event avail Tigiesle of the 
preference right accorded by said act because. he failed to assert any 
claim ‘to the land in question by filing an application to enter within 
the period prescribed therein. (Diaz ». Glover, 27 L. D., 144.) But. 


-. because Whittington was not residing upon the land at ‘date of the 


passage of said act, and failed to file an application to enter within the © 
statutory period, it does not necessarily follow that the land was of 
_ the descriptive class subject to the State’s selection. The designated — 
- lands authorized to be selected by the State are defined by the Jan- — 
- guage of the act of June 20, 1894, supra, and not by the provisions of — 


_. the act of March 2, 1895... “Both counsel for appellant and the State — 


complain of the rule applied by your office, in consideration of the 

case, touching the burden of } pr oof. The Department i is unable to find | 
-in your decision any direct expression in this regard. — | 3 
It devolved upon the State, upon selection made, to show affirma- 
_ tively in the first instance that the lands so selected were of the char- 
acter desigtiated in the act of 1894, supra, but such showing having. 
been made according to the requirements of your office and the 


- Department, and such selection -having been approved, it was there- _ | 


. after incumbent upon the party attacking the validity of the approved 

selection to assume the burden of proof. Johns wv Marsh et a. (15 

> L. D.,- 196); Willis o. Parker (8 L. D., , 628). ar 

ne - ‘There being. no error ees in the. ‘record, your decision is 
| affirmed. 3 ~ 3 oe 


HOMESTEAD BN TRY—QUALIFICATIONS-ACT OF TUNE 6, 1900. a 
“Bout M. McCoury. 


‘Under the act of fine 6, 1900, qanendtng section. three of the act of May 14; 1880, . 

an unmarried woman. who settles upon, improves, , and establishes and maintains — 
a bona fide residence upon a tract of public land, with the intention of obtaining’ 
- title thereto under the homestead law, and. thereafter marries, is not by her 
“marriage: disqualified from making entry for said tract.. ts | 


| Acting Seon wary Ryan to the Conuinissioner Q oft the Geert Land Office, 
CW. V. D. ) :. : | duly 18, 1900. _ ee Vs B. ) | 


a nn B. McCully has ae application oe a ae in the case | 7 
of Amanda Bolin against. him, wherein, by departmental decision of — 


March 29, 1900 (unreported), was affirmed that of your office, holding 
_ for cancellation the homestead entry of said McCully for the SW. tof 
— Sec. 21, T. 33 .N., R. 2 E., Lewiston, Idaho, and avenne to the ¢ con- 


| testant the super ior ‘right. to said land. | 
Asa basis for said rehearing McCully ee that icons Bolin, = 


on February 5, 1900, married John Bolin, who had theretofore nae . 


7” homestead entry. for another tract of land, which he thereafter velin: . é ; 


~ 
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quished for a valuable consider ation, the pha: it is alleged, exhausting 
his homestead right. Accompanying’ said: petition is filed what pur- 
ports to be a certified copy of the marriage license and marriage cer- 
tificate of said Amanda Bolin and John Bolin, dated February 5;-1900.. - 
In the answer of Mrs. Bolin to the petition the marriage to John 
— Bolin is not denied, but it is. insisted that inasmuch “as. the marriage 
— took place after her application to enter the tract in controversy was 
-tmmade, the subsequent marriage cannot deprive her of the right she © 
| nequited by her prior settlement and application, and further, that 
the alleged disqualification of her husband, if it exists, cai have no- 
effect upon her rights in the premises. - 
Without entering upon a discussion of the ee diag, pr esented, 
the application for a rehearing must be denied. : te 
Since said application was filed, Congress passed an act, June 6, | 
— 1900 (Public—l93), amending section 3 of une act of May 14, 1880 
(21 Stat., 140), as follows: 


Where an unmarr ied woman who has ihevetatns settled, or may hereafter settle, : 


upon a tract. of public land, improved, established, and maintained a bona fide resi-- 


dence thereon, with the intention of appropriating the same for a home, subject to 
the frowiestead law, and has married, or shall hereafter marry, before making entry. 
of said. land, or before making application to enter said land, she shall not on ~ 
account of her-marriage forfeit her right to make entry and receive patent for the 

land: Provided, That she does not abandon her residence on said land, and is other- 
wise qualified to make homestead entry: Provided further, That the man whom she 


_ marries is not, at the time of their marriage, claiming a separate tract of Jand apo oa 


the homestead law. 


| It appears from the iene in the. case e that Mrs. Bolin, a widow: " 
with seven childr en, settled upon the tract in controversy, then vacant. 
and unsurveyed, in December, 1895, and erected a small house; in 
- March thereafter she established residence, with her family, therein, 
and commenced to enclose and improve the tract, posting notices 
-* stating that she had taken the land as a home; that she remained upon 
the tract until she and her hired help were driven away by the threats 
_and intimidating. conduct of McCully, who subsequently made home- 
‘stead entry of the tract, the day the same became subject to entry, 
and she forthwith filed contest against his entry. ~The Department 
declared that her . _ 3 


‘settlement was metic prior to that of McCully, and her right superior. Her failure. 7 
. to maintain residence on te” tract, in view of. McCully’ 8 threats and coneuey “was | 





- excusable. 


In view of the finding of ‘facts and the Aalitig of the Department, it 
is apparent that Mrs. Bolin comes within the descr iption and purview 


of the cited act.. Asan unmarried woman she settled upon.a tract of 


public land, improved, established and maintained (in contemplation _ | 
of law) a bona jide residence thereon, with the intention of obtaining 
title thereto under, and by fomplancs with the requir ements of, the 
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| Tomesteda law, and ther catter mar ried, before making entry of said sd 


tract. 
This marriage is, her sti, nade ead act of Congress, of itself, no 
bar to her entry, if she be other wise qualified. — 
Ordinarily, the qualifications of one who seeks to make entry is the — 
| public lands will not be preser ibed or passed upon by this Department. 
until the application to enter comes here in the regular way. But — 
_ the question of Mrs. Bolin’s qualifications being directly presented by 
the motion for rehearing, it seems opportune, upon the denial of that 
motion, to instruct your office that upon the pr esentation of applica- 


‘tion to cael entry of the tract: in question by Mrs.. Bolin, McCully’s 
. entry will be canceled and her entry will be allowed; provided that 


she will supply the affidavit of her husband, or other ‘competent testi- 
mony, to show satisfactor ily that-at the time of the marriage he was | 
not claiming a: separate tract of land under the homestead law; also 
her own corroborated affidavit that she has not abandoned her resi- — 
‘dence on said tract, otherwise than she was compelled to remove per- 
sonally from-the land by the thréats and intimidation of McCully. 


FOREST RESERVE-EXCEPTED LANDS.. 
Joun EK. HEnry. 


Lands within the limits of a forest reserve, which at. the date of its establishment 
are covered by a lawful pre-emption filing of record, are excepted from-such 
reserve subject to claimant’s continued compliance with law; but in the event 

. of the cancellation of such filing the land at once becomes a part of the reserve. 


Acting Secretary fiyan to. the Commissioner of the General Land 
(W..V.D.) | Office, July 18, 1900: | (K. B., Jr.) 


This is an appeal by John E. Henry from the decision of your office 
dated March 19, 1900, rejecting his ppp made March 7, 1898, — 
(1) to have the S.4 of the NE. 4, the NW.4-of the SE. ¢ and NE. + of 
the SW. ¢ of eee ta 6, T. 21 S., R. 80 E. OM D.M., Visalia, California, 
land distr ict, sliminated from the Sierra Forest Reser ve and restored 
to the public domain, and (2) to be allowed to make homestead entry. 
thereof. His application to have the land eliminated from the reserve 
and restored to the public domain was rejected on the ground that the 
showing made was not sufficient to justify the elimination of the tract, — 
citing J ared Woodbridge, 29 L: D., 581; and his application to make — 
homestead entry thereof was rejected: on the ground that being part 
of a-forest reserve the land was not subject to homestead entry, his 

alleged subsequent purchase of the possessory claim and improve- 
ments of another par ty giving him no Tent to the land. The appel 
assigns error both of law and of fact. | a: 
It aoats that the townelips in which the land j in question tiga was. _ 
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~~ surveyed ‘ini December, 1883, and that the plat of the survey was filed - 


in the local office February 9, 1884. “November 10, 1884, Lewis J. 
Elster filed his pre-emption declaratory statement for the land, alleg- — 
ing settlement September 1, 1884. The land being unoffered he had | 
thirty-three months from the date of his settlement. within which to 
make final: proof and payment therefor, that is, until June 1, 1887. 
No final proof has been made by Elster. On April 17,1886, however, 
long before final proof by him became due, the survey of the township: 


* was suspended by your office on account of alleged fraud in the sur- 


vey, which suspension still continues. The effect of such suspension 
was to extend the time for making final Pipex and payment until after 
the suspension shall have been removed. © 
 Elster’s pre-emption filing appears, therefore, to be still alive. | 
The said forest. reserve was established i proclamation of the: . 
President February 14, 1893 (27 Stat., 1059). By its express terms. 
all lands within the bounds ac: of the reserve, which were, at the date. 
thereof, ‘‘covered by any lawful filing duly of record in the proper . 
“United ‘Sistss land office,” were excepted from the force and. effect 
. thereof, but with the proviso that such exception was not to continue — 
to apply to any such tract of land unless the-claimant should continue ‘ 
to comply with the law under which the filing was made. Elster’s. 
filing excepted and still excepts the land in question from the opera- 
tion of the said proclamation, Such land is not ‘now, therefore, and. 
never has been a part of the said reserve, and the application to: 
 éliminate the same and restore it to the eee domain does not rest. 
upon any basis of law or of fact. i” 
If it be true, as Henry alleges, that: Elster sold and acinves ed posses~ 
- sion of the land and the improvements thereon to him in October, . 
- 1897, such action on the part of the latter would be ground for can-, 
celling his filing of record. If such cancellation were made, however, 
_.the land would immediately, by the terms of. the said proclamation, _ 
become part of the said reserve, and would not be. subject to home-. 3 
' stead entry so long as it vomniced apart of the reserve. | 
It appears that the land was examined, under direction from your: , 
office, by Wm. C. Bartlett, then forest snperintendent, The material. 
facts stated in his report, which are the same in substance as stated in 
afidavits filed by Mr. Henry, are set out in your office decision and. 
need not be recited here. They were not found sufficient in the opin- 
ion of your office to justify the elimination of the land, even assuming, 
_as your office did erroneously, that the land was part of the said. 
reserve. The Department sees no reason to differ from the view taken. - 
by your office in relation to the elimination of the land, if it were in 
fact part of the reserve. If it were freed, therefore, from Elster’s pre- 
emption filing and became ene of the reserve it would not avail Henry 
ars | 7 | 
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The rejection . of his applications a hae the. land elimmated fr ean 
the said reserve and restored to the public domain, and to be allowed | 
to make homestead entry thereof, Is afirmed, 1 in accordance with the _ 
views herein expressed. : a ae 
In view of Henry’s allegations that Elster sold aud aciered posses- 
_ sion of the land and the improvements thereon to him, you will call 
upon the latter to show cause, within sixty days from notice, why his 
‘sald pre-emption filing should: not be canceled of record, and will there e- 

after take such action in the premises as may seem to - required, » 


FORFEITURE ACT OF MARCH 2 Bs 1889_JURISDICTION—NOTICE—ACTS OF . 
7 . MARCH os 1887 » AND MARCH a 1896. . 


“Lane SUPERIOR Sis CANAL, een AND Trow Co. ET AL..w. 
 Parrerson. | 


The eonfivmation by the third section of the act of March 2, 1889, forfeiting certain 
lands granted to aid in the construction of railroads, so far as it may embrace 
lands included in approved selections made by the State of Michigan on account 
of the canal grant of July 3, 1866, is dependent upon whether such lands were, 

‘on May 1, 1888, in the actual occupancy of a bona fide pre-emption or homestead 

claimant; if so, the pre-emption or homestead claim is confirmed without regard 

' to such previously approved State selection, but proof of qualification and com- 

pliance with law on the part of such homestead or “pre- emption claimant must 
be shown in the usual manner. 

The | presence of rival pre-emption claimants on May 1, 1888, each. coming within the 
confirmatory provisions of the forfeiture act, will not operate to the aventage of: 
a claimant under the canal selection. ' 

In the absence of some specific provision to the contr ary in legislation reapeettuie the 
public lands, the administration thereof is wholly within the jurisdiction of the 
land department, and the. determination of rights under the act of March 2, 1889, 

— falls within that jurisdiction. 
The suit instituted by the United States in Dee ee 1890, in. the circuit court t of 
_ the United States for the western district of Michigan, against the Lake Superior - 
Ship Canal, Railway and Iron Company, did: not apenie to divest the land 
- department of jurisdiction, or require a. suspension of proceedings before the 
land department upon a-claim filed by a pre-emptor invoking the confirmatory 
provisions of said forfeiture act, where such pre-emptor was not made a party to 
said suit until long after the filing of his claim in the land department. | 
| The proceedings by a homestead or pre-emption claimant for the purpose of obtaining | 
‘proper recognition of his claim under the confirmatory provisious of the forfeiture 
~ act of March 2, 1889, are essentially of the same nature as those governing the 
submission of final’ proof in ordinary homestead and pre-emption cases, and rules 
of practice five to sixteen, inclusive, Foe notice and pee nes in contest 
cases, do not apply thereto. 


2 There i is no statute requiring special notice to. any person. or ere in oes ) 


before the land department to establish a claim for public land; but in the prac- 

tice followed special. notice of such proceedings is given to all adverse claimants 

-as shown by the records of the local office. But where it appears that knowl- 
edge of the Pe oceeding has been: brought to the atteution of an adver se claimant, 


a 


‘DECISIONS RELATING TO THE PUBLIC LANDS. . 161 — 


or where notice of his claim was not filed in the-local land office, such claimant 


will not be heard to-plead want of notice on. the eroune of not having been 


specially notified. 


The preference accorded by said forfeiture act to pre-emption and homestead claim- 


ants of the class therein described, is in no respect affected by the confirmatory 
provisions of either the act of March 3, 1887, or March 2, 1896, where the same 
are invoked by a claimant under a canal selection, because the earlier act is con- 
fined to certifications or patents ‘“‘to or for the use or benefit of any company 
claiming by, through or under grant from the United States to aid in the con- 
| struction of a railroad,’’ and the later does not in terms include canal selections 
or by its language evidence a purpose to repeal such preference. 


Irregularities in proceedings before the General Land Office not. indicative of favor 


or partiality, affecting merely a suspension of action and subsequent resumption 
of the consideration of a case, or refusal to afford an opportunity to be heard 
orally, are not. deemed material, where it appears that all parties had ample 
opportunity to be heard upon the merits, through written or printed briefs, before 
the suspension, and have been fully héard by printed briefs and in oral argu- 
ments before the Secretary of the Interior upon appeal. 


' The Secretary of the Interior in the exercise of his supervisory power as head of the 


land department may, even in the absence of an appeal, transfer the consider- 

ation of any matter pending before the General Land Office to the Deparment, 
and after due opportunity to the parties in interest to be heard, may render 
decision therein correcting and obviating any errors Or a in the pro- 
ceedings or decision of that office. oo 


Acting Secretary Ryan to the Commissioner of the General Cand Office, ~ 


(W. V. D. ) July 19, 1900. (FE. W. C.) 
This case involves the NE $ of Sec. 5, T. 44.N., R. 35 Ww. . Marquette, 


.. Michigan, land district, and is before the Department upon the sepa- 
rate appeals of the Lake Superior Ship Canal, Railway and Iron Com- 


pany and Willard P. Cook from your office aseision of May 4, 1898, 
holding that Ann Patterson had a bona fide pre-emption claim to said 


land on May 1, 1886, arising and asserted by actual occupation of the 
~ Jand under color of the laws of the United States, which was confirmed 


by the closing sentence in. section three of the act of March 2, 1889 
(25 Stat., 1008). 

The land 4 1s ane the clear limits of the grant mae by the act of 
June 8, 1856 (11 Stat., 20), to the State of Michigan, to aid in the 
construction of a railroad from Ontonagon, in said State, to the Wis- 
consin State line. The line of said railroad was definitely located 
November 30, 1857, and this land was certified to the State of Michi 
gan on account of said grant December 12, 1861. The- governor of 
the State, on August 14, 1870, executed a relinquishment of the claim 
of the State and a reconveyance of the land to the United States. 


| This relinquishment was treated as effective by the land department, 


and the land here in controversy, being thereafter selected by the 
State for the benefit of the Portage Lake and Lake Superior Ship 


‘Canal Company, the beneficiary named in the act of J aly 3, 1866 (14 . | 


ooo 30—l1 
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 Stat., 1), was ene certified to the State by the Seoretary of 
the ian ior May 22, 1871. | 


By the first section of the act of March 2 2, 1889, the lands dehiied - 


‘to the State of Michigan by the act of June 8,.1856, which were oppo- 
: site to and coterminus with the ancompleted portion. of any line of 
railroad in aid of which said grant was made, were forfeited to, and 

the title thereto resumed by, the United States, and the lands were — 
declared to be a part of the public domain. The land here in contro-’ 
versy was opposite to and coterminus with the uncompleted portion | 
of the line of road from Ontonagon to the Wisconsin State line. 
» By the third section of said act it was provided: | 


: “That j in all cases when : any of the lands forfeited by the first section of this act, or 
when any. lands relinquished to, or for any cause resumed by, the United States from | 
grants for railroad purposes, heretofore made to the State of Michigan, have hereto- 
fore been disposed of by the proper officers of the United States or under State selec- 
tions in Michigan confirmed by the Secretary of. the Interior, under color of the . 
_ public land laws, where the consideration received therefor is still retained by the 
' government, the right and title of all persons ‘holding or claiming under such dis- 
_ posals shall be, and is hereby confirmed: Provided, however, That where the original 

cash purchasers are the present owners this act shall be operative to confirm the | 
title only of such said'cash purchasers as the Secretary of the Interior shall be sat- 
-isfied have purchased without fraud and in the belief that they were thereby obtain- 
ing valid title from the United States. That nothing herein contained shall be con-- 
strued to confirm any sales or entries of lands, or any tract in any such State selec- 
_ tion, wpon which there were bona jide pre-emption or homestead claims on the first 
day of May, eighteen hundred and eighty-eight, arising or asserted by actual occu-. - 
pation of the land under color of the laws: of the United States, and all such pre-, 
as and homestead claims are hereby confirmed. 


May 1,-1889, Patterson tendered at the local office a maueewibtion 
declaratory sintoment covering the land here in question, alleging © 
actual arid continued occupancy thereof since before May 1, 1888, under 
color of the laws of the United States, but her declaratory statement 


was rejected by the local officers, and their action affirmed upon suc- 


cessive appeals to the Commissioner of the General Land Office and 
the Secretary of the Interior. The reason assigned for the rejection 


"was the selection and certification of the land for the benefit of the 


Portage Lake and Lake Superior Ship Canal Company under the act. 
of 1866. January 7, 1895, after the decision of the supreme court in 
‘the case of Lake Superior Ship Canal, Railway and Iron’Company ». 
Cunningham (155 U. S., 354), holding eich a selection and certification 
to be wholly void and of no effect; Patterson filed in the local office | 
her affidavit,. setting forth her aon to the land in ie cone 
a aia | | a 
| That on ihe 31st day of March, A. D. 1888, she settled upon ena improved the 
| NE} L of Sec, 8, in T. 44, of R..35 W., in the Marquette land district, that such settle- 


vient and improvement. was made for the purpose and in the expectation of making 
for herself a permanent home thereon; that she had, on the 1st day of May, .A. D,. 


bk: “Se 
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1888, a dona Jide pre- emption claim thereon, which claim arose ‘and was asserted by 
her actual occupation of said premises under the color of the laws of the United 
States; that such claim was within the spirit, intent and express provisions of thé 
act of Congress approved March 2, 1889, and was in fact expressly confirmed : 


‘thereby; that she has, by residence upon, improvement and occupation of said ~~ 
‘premises, fully complied with all the requirements of law respecting pre-emption 


claims upon the public domain. This affiant further prays that said tract may be ~ 
_ certified and patented to her by the Department-of the Interior of the United States, 
‘under and by virtue of said confirmatory act of Congress, and other acts of Congress 
relating thereto. This affiant further states that she can, if necessary; substantiate - 
the foregoing matters of fact, entitling her to the relief here prayed, by the affidavits 
-of. the following persons residing near said tract: Jos. Poirrier, Fred H. Williams, — 
_ James McGuire, Geo. Reed, Lyman Carter, John Lynch. 


Upon the filing of this affidavit a hearing was ordered oer by 
the local officers, and notice thereof was posted in. a& conspicuous 
| place i in the local land office for a period of six weeks just preceding 
the time fixed for the hearing and was published for a like period in a 
‘newspaper printed and published in the county where the land is situ- 
ate, said newspaper being the one nearest the land. The notice read 
as follows: 3 | 


U.S, Land Office Marquette, Mich., J an. 8, 1895. Notice’? is hereby given. that Ann 
‘Patterson has filed in this office evidente that she had on the first day of May A. D; ; 
1888, a bona fide pre-emption élaim to the northeast quarter of Section No. 3, in 
Township No. 44 north, of.Range 35 west; that such claim arose and was asserted by 
her actual occupation of said tract under color of the laws of the United States; and . 
praying that said premises may be certified, approved and patented to her under the 
act of Congress approved March 2d. A. D. 1889, and other Congressional legislation. 
Now all persons who claim an adverse interest in said premises, and desire to contest’ 


such claim or the relief sought, are hereby notified to appear before this office on the 


“18th day of Feb., A. D. 1895, and offer evidence in support of such adverse interest. 
The claimant names the following witnesses residing near said tract to prove the 
matters of fact entitling her to the relief prayed: Joseph Fone Fred H..- Williams, 


‘Lyman Carter, John Lynch, James McGuire. 
Parer Panini Register. 


Rusa CULES, Receiver. 


| an after the filing of Patterson’s affidavit of J anuary ue 1895, 
_ counsel for the Lake Superior Ship Canal, Railway and Lron Company 
(for convenience called the canal company herein), acting in its behalf, 


called at the local land office and was fully informed by the local offi- 


cers of the pending case and the date of the hearing, and made copious 
notes, memoranda, etc., from the records of the local office, and took 
copies of Patterson’s Sad affidavit, and of the notice of hearing issued 
thereon. 7 | | 

_ At the time designated i in the notice the canal company sintered a 
special appearance and in writing objected to the hearing, urging that 
the land had passed beyond the jurisdiction of the land department by 
reason of the certification to the State for the benefit of the Portage _ 


Lake and: Lake ee Ship. Canal Company, which certification was — 
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claimed to have “been confirmed by. the act of Nazoh 2, 1889; that a 
sult in equity, brought by the government to test the title to said - 
land, was pending in the circuit court of the United States for the 
- western district of Michigan, whereby that court had acquired juris- 
- diction of the matter to the exclusion of the land depar tment; and that. 
_ special notice of the hearing had not been given to the Por tage Lake 
and Lake Superior Canal Company, or its transferees. The canal 


company did not name any transferees of the Portage Lake and Lake 
Superior Ship Canal Company or request that any of them be specially 


notified or that.the hearing be postponed for that purpose, nor did it. 
assert that it did not have actual or timely notice of the claim of Pat- 
~ terson or of the hearing ordered thereon or that, for any reason, it 
could not safely proceed with the hearing at ‘the time: designated. 
The local officers overruled the objections to the hearing, to which 
ruling the canal company excepted, and the. hearing was- then pro- 
ceeded with, the canal company fully participating therein by cross- 
_ examining Patter son’s witnesses, examining witnesses in its own . 
behalf and producing other evidence in support of its claim. 
The evidence taken at the hearing shows that Patterson is a native 
born citizen of. the United States, and was over twenty-one years of 
age May 1, 1888; that. in the. latter part of March, 1888, she made 
actual. settlement upon the land in controversy with the intention of 
making it her home and acquiring title thereto under the pre-emption 
law; that she repaired and made habitable a dilapidated and abandoned 
Tog cabin which she found upon the land, and on May 1, 1888, was 
actually residing upon and occupying the land as her per anne lice 
of abode; that since then she has continuously resided upon and occu- 
pied the ieee has cleared and cultivated a portion thereof and has 
placed improvements thereon of considerable value; and that her said 
claim was initiated and maintained’in good faith. The evidence, how- 
ever, leaves in some doubt the qualifications of Patterson as a pre- 
emptor. It is shown that prior to her said settlement she was the 
wife of one Hugh Patterson, but whether their marriage relation was 
3 dissolved before May 1, 1888, either by a decree of divorce or by his 
death, is left somewhat uncer tain, although both are suggested by her | 
testimony. There is no aflir Motive showing that she was not on May 
1, 1888, the proprietor of | three hundred and twenty acres of land in 
‘any State or Territory, that she had not theretofore exercised a right — 
of pre-emption, or that she did not quit or abandon # residence on | 
land of her own in the same State or Ter ritory to take up a residence 


on the land here in question, but that which is shown goes far toward _ : 


inducing the belief that she possesses the required qualifications. The — 
_. canal company produced no evidence upon this subject. 
-. The records of the local office showed the selection and cer tification _ 
of the land for the benefit of the Portage Lake and Lake Superior — 
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| Ship Canal Company, the pensiGay named in the canal ovant, but 
did not show any transfer by that company of any right or interest in 


- the land. At the hearing the Lake Superior Ship Canal, Railway and, 


Jron Company submitted evidence showing that the name of the orig- 
inal canal company had been changed in 1871 to the Lake Superior — 
Ship Canal, Railroad and Iron Company; that in 1877, through cer- 
tain for eclosure proceedings, the lands, property and corporate rights ~ 
and franchises of the last-named company were transferred to the — 
Lake Superior Ship Canal, Railway and Iron Company; that on July 
38, 1889, this company executed a contract with the Metropolitan 
Lumber Company, purpor ting to transfer to such lumber company 
the pine timber and pine trees upon certain of the lands claimed by it _ 
under ‘said canal grant, including the land in controversy, which con- 
tract contained the following stipulation, the canal company being 
designated as party of the first part and the lumber company as party 
of the second part: 7 | 

In consideration of the execution of the feveeaine agreement of sale, and the fall 
performance thereof by the party of the second part, above named party of the first 
part agrees to defend and protect the title to said timber and the right to cut the 
same to the said party of the second part in the fullest way against the claims of all © 
persons claiming the same under the homestead or pre-emption laws, and to furnish 
- men to watch the same to the same extent as heretofore, which men said party of 
the second part shall have the right to call on from time to time to go to such parts 
- of said lands as may be deemed necessary by it, to look after trespasses or depreda- 
tions actually committed, anticipated or feared. Said party of the first part further 
agrees to furnish counsel free of charge to defend the title to said timber, and the 
_ right of said party of the second part to cut the same, against all such claimants and 
' generally to take such measures to protect said property and the title thereto, as has 
been heretofore adopted by said party of the first part, until all poner of title to 
said lands and timber have been settled: 


and that on 1 April 8, 1891, the canal company acted its claimed 
interest in the lands selected and certified under the canal grant, to 
the Keweenaw Association, Limited, a partnership association formed 
under the laws of Michigan, but this transfer was made subject to the 
rights of said lumber company under said contract. 

After the hearing was concluded, and on February 26, 1895, the — 
local officers held that an absolute title to the land in controversy was 
confirmed in Patterson by the act of March 2, 1889, and recommended 
that it be patented to her accor dingly. ‘They also fade the following 
alternative recommendation: | | 


mie however, it should be held that said act of Congres only conse a sieht tO. %& 


acquire title under the homestead or pre-emption law, we recommend that claim- — 
ant’s proof be approved, and that upon payment of the purchase price for said land - 
we be allowed to issue to her final receipt for said tract. : 


After said decision Willard P. Cook filed in the local office his affi- 
davit, corroborated by that of John Ross, alleging that Cook settled. 
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upon the Jand abut Decca: 1, 1884, oa me substantial 3 improve- 
ments thereon; that he was upon the jand and living there “shout 
every three months” from the summer of 1885 to January or Febru- 
ary, 1888; that he was absent from the land from January or Feb-. 
ruary 1888 until in June following, when he returned to find a cabin 
erected by him occupied by a woman ‘‘whom he has since learned to 
be Ann Patterson;” that he. ‘told her that he wanted to stay there, 
and she said. he could not stay there, and. to get out of there or ahe 
would shoot him;” that at the time ae filing his affidavit he had just 
learned of the hear ing and. decision on Patterson’s claim; that his right 
_ to the land was prior and superior to that of . ‘Pattatson: and that-he 

desired a hearing to establish his claim. He did not claim to have 
been in actual occupation of the land May 1, 1888, or at any time 
thereafter, or to have done anything toward the assertion or mainte- 
nance of his claim after his interview with Patterson in June 1888. 
He had tendered a pre-emption declaratory statement for the land 
December 6, 1884, which was rejected by the local officers, and this 
ruling was, on appeal to the Commissioner of the General Land. Office; - 
affirmed September 11, 1888. No appeal was taken from this ioc eon 
of the Commissioner, nor did Cook tender a declaratory statement’ for 
the land, or apply to make entry thereof within three months after 
the act of March 2, 1889, or otherwise assert any further claim to the 
~ Jand until after the decision of the local officers in Patterson’s favor. | 

In response to Cook’s showing Patterson filed the affidavit of herself 
and several others, controverting the statements in Cook’s affidavit, 
but the local Officars; without considering the counter-showing, denied 
Cook’s application for a hearing, holding, enter ava, that he was bound 
_, by the notice given and was concluded by the hear ing had and the 
decision rendered. 


The canal company. and Willard P. Cook, “separately appealed to - 


‘your office. 
The facts about the suit in athe circuit court. of the United States foi 


the western district of Michigan, which is claimed to involve the title . 


to the Jand here in question and to deprive the land depar tment. of all 

- jurisdiction and authority in. the premises, areas follows: | 
-On and prior to October 9, 1890, there was considerable uncertainty 

| nd difference of opinion as to the effect of the act of March 2, 1889, 

upon the lands certified to the State of Michigan as aforesaid, by the 


7 - Secretary. of the Interior, under the canal grant.. The appellant: canal 


company had eaten | actions in ejectment in the circuit court: of 


the United States for the western district of Michigan, against many — - 
of the pre-emption and homestead claimants for said lands, and three 


of said cases had been selected as test cases and were then pending in» 
the supreme court of the United States upon writs of error brought. | 
to reverse judgments of the circuit court rendered against the canal - 
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company. One st these, the Cunningham « case (155 U: S., B54), 
involved the right of the ee company to the immediate ree 
of a tract as against a homestead claimant who was in the actual occu- - 
pancy thereof May 1,.1888; and another, the Finan case (155 U. S., 

385), involved the right of the canal company to the immediate pos- 


session of a tract as against a pre-emption claimant who did not make 


settlement upon or enter into the actual occupation of such tract until 
after May 1, 1888. . The special features of the third case need not be 
here mentioned. October 9, 1890, the Acting Commissioner. of . the 
-General Land Office, in .a communication to the Seer etary of the 
Interior, called attention to the existing controversy respecting these 
lands between the canal company on the one part and the pre-emption 
and homestead claimants upon the other, and me the test cases pending. | 
in the supreme court, and then said: 7 
| Meanwhile, as reported by agent Worden, the ar company is making prepara , 
tions to cut all the timber on-these lands before the suits can be decided by the 
supreme court. To this end roads are being made and camps built upon the lands 
in controversy and Agent Worden further states that there have already been seri- 
ous collisions between the contending parties; the. compe openly peers that, 
they ‘‘will have the timber” on the said lands. 
_ Iam strongly of the opinion that until the question of the title to the lands involved 
in this contention is finally passed upon by the proper authorities and confirmed in 


_ . accordance with the provisions and restrictions of. the act of Congress (approved . 


March 2d, 1889) declaring the forfeiture, all persons should be enjoined from cutting 
timber for purely speculative purposes from any porn of une lands within the 
- grant the title to which is yet in controversy. ; 

I therefore respectfully recommend that the within letter be tranemitted i the, 
Honorable Attorney-General with the request that, without delay, he cause proper 
action to be taken to prevent the further wholesale destruction of timber on these 
lands by all parties who are cutting or causing or procuring the cutting and removal. 
of timber from the lands in question for purpose of sale or speculation aie: the 
decision by this office as to the rights and titles involved. : 


—. October 11, 1890, the Acting Secretary of the Interior, in a isis 
| to the ‘Attorney-General transmitting and approving the recommenda-- 
tion so made by the etme Commissioner of the General Land Office, 
oo . : | : 
In view of the-iacts as set forth in the Shae Commissioner’ s letter and communi- 
cation from Agent Worden, I concur in the recommendation of the Acting Commis-. | 
sioner, and request that proper action be promptly taken. to prevent the further. 
wholesale destruction of timber on these lands, byall parties who are cutting or. 


- causing or procuring the cutting and removal of timber for purpose of sale or specu- 
nen, pending a decision as to the rights and titles involved. | 


In December 1890 the Attorney-General, evidently ee at the 
sug gestion of the Acting Commissioner of the General Land Office, as, 
approved by the Acting Secretary of the Interior, filed a bill in equity 
in. the circuit court of the United States for the western district of 
Michigan, on behalf of the United States and against the canal com- 
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pany ‘and others Gaming to fe obtained fro om tie canal company a, 
right to cut timber upon said lands. The bill referred to the railroad 
land grant made by the act of June 3, 1856, and recited the proceed- 
ings had ther eunder; referred to the act of Mar ch 2, 1889; recited the 
settlement and occupancy. by pre- emption and. homestead claimants of 
portions of the lands certified to the State as aforesaid by the Secretary 


_ of the Interior under the canal grant; referred to the three test cases 


_ aforesaid, which were then pending in the supreme court of the United 
_ States; and alleged that the United States was desirous of pr otecting 
said ‘pre- -emption and homestead claimants; that the timber upon said. 
lands was a material and necessary factor: in enabling such claimants 
to make the improvements required by law, and unless an injunction 


issued out of that court as prayed in the bill, said lands would be cut 
a et and devastated by the canal comyeny and those claiming under it, 


‘during the pendency of said appeals.” The prayer of the bill was 
that the defendants be enjoined and restrained “ until the further 
order. of the court” from selling, assigning, transferring, cutting or 
removing any of. the timber upon any of said lands, and for such. 
other and further relief in the premises as to the court should seem - 
- meet and be agreeable to. equity and good conscience. .The bill asser ted 
ownership in fee of said lands by the United States, but did not con- 
tain a prayer for the cancellation of the certification thereof to the | 
‘State under the canal grant, or for the quieting of the title to the 
lands as against the canal company. It did not name any of the’ pre- 
_emption and homestead claimants and did not make any of them parties. 
The tract.claimed by Patter: son was a part of the lands affected by the | 
bill. About February, 1891, the canal company, with its co-defendants, 
answered the bill of the United States, and by such answer asser ted | 
title to said lands in the canal company, under the certification to the 
State made by the Secretary of the Interior under the canal grant, 
and under the confirmatory pr rovisions of section 3 of theact of March 
2, 1889, and alleged that there were not, on or prior to May 1, 1888, 
upon any of said lands, any bona jide pre-emption or homestead ciginee 
arising or asserted by ae occupation of the lands under color of 


the laws of the United States within the meaning of the act of March — 


2, 1889. At the same time the canal company filed in said suit its — 
eross-bill ayainst the United States and the Attor ney-Gener al thereof, 
repeating the matters set forth in said bill and answer, aud pr ae 


that the title to the lands affected by said suit be paisted in the canal _ 


company as against the United States. This cross-bill did not name ° 
any of the pre-emption and homestead claimants and did not make any 
of them parties. In May, 1895, and after the hearing and decision in | 


# the local land office upon the ‘claim. of Patterson and upon the other 
_ pre-emption and homestead claims to- the lands affected by said suit, 


| ane ne company and the Keweenaw “Association, | woo had been 
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admitted as a defendant to the bill of the United States, filed in said: ~ 
suit, with the leave of the court obtained May 21,1895, asupplemental 
’ cross-bill against the United States, the Attorney-General thereof, and 
the several pre- exaption and homestead claimants to said lands, alleg: 
ing, among other things, that the three test cases aforesaid had been: 
decided by the supreme court of the United States December 10, 1894; _ 
that Ann Patterson and other persons named in such supplemental | 
-eross-bill were asserting and claiming that they had, on May 1, 1888, 
bona fide pre-emption or homestead claims upon por Hone of a lands. 


affected by said suit, and had applied to the register and receiver of 


the United States land office at Marquette, Michigan, to be allowed 
to.make proof of their said claims; that none of said persons had, on 


May 1, 1888, a dona fide pre-emption or homestead claim upon any of 


said ines arising or.asserted by actual occupation of the land under 
color of the laws of the United States; that the title to said lands was _ 
by the.act of March 2, 1889, confirmed and established in said canal | 
company; that the oficers of the land department of the government 
have no power or jurisdiction, as against the canal company or those 
claiming under it, to hear.or determine the question. whether there _ 
were bona fide pre- eniption or homestead claims upon said lands on 
May 1, 1888, arising or asserted by actual occupation of the land, under | 
color a tlie laws of the United States; and that the assertion of said 
pre-emption and homestead claims to said lands under section three of | 
the act of March 2, 1889, and the said applications to the register and 
receiver of the said ind office for permission to make proof of said 
claims cast a cloud upon the title of the canal company and those claim-. 
ing under it. The prayer of this supplemental cross-bill was that a 
decree be entered in favor of the cross-complainants, declaring that — 
said lands were confirmed to the canal company by the act of March ~ 
2, 1889, and enjoining said pre-emption and homestead claimants from 
_ prosecuting their ‘alleged pre-emption and homestead claims to said 
~ lands before any officer of the land department. Upon the showing 
made in the bill filed by the Unitéd States a restraining order was — 
issued against the defendants to that bill, pr ohibiting them fr om inter- 
- fering with the timber upon said late: but thereafter, and long: 
before the filing of said supplemental cross-bill, this restraining order 
was modified to the extent of per mitting the defendants to the bill of 


the United States to cut down and: remove the timber, upon their - 


_ giving a bond or bonds to account for the value thereof if so required — 
by the court. No restraining order or injunction has been issued — 
against the pre-emption or homestead claimants or any of them, under 
the allegations and prayer of the supplemental cross-bill: The suit 
has not proceeded to final decree upon the bill of the United States _ 
or upon either of said cross-bills, but is represented as now awaiting 

a hearing upon a demurrer to the supplemental cross-bill. 
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| oe the eat ing before the focal ian nice hig at company offered | 
in evidence the pleadings and proceedings in the said suit of the United. | 


- States, but these did not include the supplemental cross-bill or the 


order permitting thé filing thereof, because there was no supplemental 
_eross-bill, or order permitting its Aline: until after a decision had been 
_ rendered by the local: officers and after appeals ee om had. been 
perfected by the canal company and Cook. , oe 
June 21, 1895, after the Patterson case reached © your. office, ‘pad on 
the application of the canal company but without notice to Patter son, - 
consideration of the case was suspended until October following, on 


account of the absence of one of the attorneys for the canal company, ; | 
whose impair ed health unfortunately compelled him to go to Kurope 


for treatment. After the return of this-attorney, and on January 2, 
1896, counsel for the canal company were notified by your office that. - 
the case was reached for consideration, and were requested to file an 

argument or brief on behalf of the company. Presumably in response — 
_ to this request: they filed in your office, January 24, 1896, a copy of a 
"proposed and unsigned stipulation providing for an oral ene and 
- specifying the points to be discussed, with the statement that the same ~ 
had been submitted to. counsel for Patterson. February 25, 1896, 
nothing more having been done inthe premises, your otice again 
called the attention of counsel for the canal company to the status of 
the case and allowed ten-days for the presentation of oral or written 
argument. February 28th counsel for the canal company requested _ 
that an oral argument be permitted upon March 4th, stating that 
notice of such request had been given to counsel for Patterson. Feb- 
ruary 29, 1896, counsel for Patterson, in a letter to your office, stated. 
that they were that day, for the first time, notified ofa desire on ~ 
the part of the canal company to be orally heard;. that. Patterson’s 


attorneys did not favor an oral hearing; that their printed brief on 


behalf of Patterson had been on file-in your office since July, 1895; 
and that they rested the case on that brief. Oral argument was not 
bad on March 4th, but in a telegram of March Sth, your office notified 
Benjamin Vosper, of Ionia, Michigan, one of Patterson’s attorneys, 
that oral argument would be had at 10a. m: March 7th. To this Mr. — 
‘Vosper replied, by a telegram dated March*5th: “ Can’t reach there - 


- for argument, besides wife sick. We submit cases on printed briefs 


filed. Have not seen company’s’ brief.” It is stated by counsel for 
the canal company, in a letter to the. Seer etary of the Interior, dated 


May 18, 1898, that at the time so fixed, March 7, 1896, they ‘‘appeared. 


_ before the Commissioner and made a ‘preliminar vg statement or argu-_ 
~ ment to show that the Commissioner should not proceed to consider 
- the case until the determination of an equity: suit pending in the State 


of Michigan i in which the United States is complainant, affecting the 


lands in controversy,” and that ‘after hearing us.and.ascertaining the 
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char nein ae pr oceedings in the suit in Michigan ‘the Commissioner: | 
decided that he would not hear argument on the merits of the case: 
_ presented by the appeal, but would postpone the hearing and suspend. — 
action on said case and other like cases until the determination of the — 
Michigan suit.” The only application for this suspension was made 
at the oral hearing of March 7th, at which Patterson was not repre- 
sented; no notice of the application was given to Patterson, and no. - 
memorandum of the granting thereof was made. However, that the: 
application was-in fact, though informally, granted, is shown by the 
letter of the’then Commissioner of the General Land Office, dated 
July 18, 1896, called forth by an inquir y from Mr. John Burt of Iron: 
River, Michigan, as to the delay i in said cases in 1 your office, in which. 
letter ata is said: | | 
I have to say that action in said cases is panel the statement made 
on behalf of the company ‘‘That a suit is now pending. in the circuit court of the 
United States, for the western district of Michigan, in equity, commericed by bill 
- filed by the United States of America, against the said Lake Superior Ship Canal,, 


Railway and Iron Company, and others, whereby the question of the title of the: ) 
_. United States to the above tract of land is directly in issue and is the main question to- 


_ be determined by the court in said cause.’’- In view of this allegation, which 


applies to all the cases referred to above, this office has deemed it proper and expe- 
dient to suspend action on said cases until such time as said suit shall be determined. 

- After the lapse of about two year s, and upon the written request of 
| Patter son that the consideration of the case be proceeded with, your 
office, deeming it unwise to further prolong or continue the said sus- 
pension, took up the case of Patterson and considered the same upon: 
_ the respective appeals of the canal. company and Cook, and rendered: - 
decision thereon May 4, 1898. No notice of Patterson’s request that, 
- the consideration. of the case be proceeded with, or of the action of 
your office in taking up the examination of the case upon its merits, 
was given.to the canal company except that which was. given by the 
_ decision itself when rendered. | 

The decision of your office holds, in effect, that sufficient notice was 
given of the hearing upon Patterson’s claim; that the certification of 
this land to the State under the canal grant of July 3, 1866, was void 
and of no effect, for the reason that the land was then the property of 
the State under the prior railroad grant of June 3, 1856; that neither 
such certification nor the pendency of the suit in the circuit court of — 
the United States is an obstacle to the consideration and determination 
of this proceeding by the land department; that at the time of the 
passage of the act.of March 2, 1889, none of the parties hereto had 
any right or title to the land in controversy, and that any. present 
right or title thereto which any of them may have is dependent upon 
the confirmatory clauses of section three of that act; that upon May — 
1, 1888, Patterson had a dona fide pre-emption claim upon the land, 
arising and asserted by actual occupancy thereof, under color of the’ 
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laws 6f dy United Cinta which - was. ‘confirmed. by said senton three; 
that because of the existence of. that pre- emption claim on May 1, 


1888, there was no confirmation of any right or title under the conn 


| selection: that the showing made by Cook was not sufficient to entitle 


ae him toa hom ing; that section three of the forfeiting act did not con- 


firm in the pre-emption and homestead claimants the full title to the - 


~~ Jands actually occupied by them under color. of the laws of the United - 


States on May 1, 1888, but did confirm their pre- emption and home-— 


stead claims and thereby entitle them to perfect title thereto by com- _ - 


pliance with such laws;.and that Patterson should be ‘permitted to. 
make entry of and. receive patent to the land in controversy, upon — 
complying with the apis: emption law and making due pr oof ther eunder. — 


JURISDICTION: OF LAND DEPARTMENT OVER SUBJ ECT-MATTER. 


. The first ‘matter for eoidoretion is the sontention: that ie ia 
department has no. jurisdiction of the subject-matter of this proceed- 
ing, because by reason of the selection and certification of the land in | 
_ controversy under the act of 1866, for the benefit of the canal com- 
pany, and the confirmatory provisions of the act of March 2, 1889,' 
the legal title to the land has, prima facie at least, passed from the 
government, and with it all authority to consider and determine 
adverse claims thereto has. become vested exclusively in the courts. 
The theory of the canal company is thus stated in its printed brief: 
_ Prima facie, then, all the lands that had been so selectéd and certified within the 
railroad grant were, by the act of Congress resuming title, disposed of, and the title 


thereto was vested in this appellant; and of course the Taterior Depar tment had no 
jurisdiction over them for any purpose. | 


It is clear from the decision of the supreme court in Lake Superior 
Ship Canal, Railway and Iron Company v. Cunningham. (155 U.S., - 
354), that by the act of June 3, 1856, and the proceedings had there- 
under, the title to the land in controversy passed to and vested in the 
State of Michigan to be used by it'in aid of the construction of a rail- _ 
road between Ontonagon and the Wisconsin State line; that this title 
remained in the State until it was forfeited to the Onited States by 
the act of March 2, 1889; that the relinquishment and reconveyance 
of said land to the United: States by the governor of the State on 
- August 14, 187 0, was without authority of law and wholly void; that — 


at the time of he selection and certification of said land ander that 


act for the benefit of the Portage ‘Lake and Lake. Superior Canal ~ 
Company, the land was, by reason of its prior appropriation and dis- 


position under the act of June. 8, 1856, not open to selection or certi-. 
fication under the act of 1866; that its selection and certification 


_ thereunder were, therefore, unauthorized, and absolutely void; that. 
atthe time of the ‘passage of the act of ‘March 2, 1889, none of the 
_. parties hereto had any valid right, title or claim to the tract In con-- 
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oe that none of fie now has any right, title or can fhonete 
except such as may rest upon the confirmatory provisions of that act; 
and that if on May 1, 1888, there was upon said land a dona fide pre- 
emption or homestead claim arising or asserted by actual occupation 
thereof, under color of the laws of the. United States, such claim was. 
| eonaimed by the act of March 2, 1889, otherwise the right and title. 
of the canal company through the selection made. under the canal 
grant was confirmed. In that decision the court said (pp. 378, 381): 


- Some of the lands had been selected and certified to the State of Michigan by the 
officers of the land department in part satisfaction of the canal grant. Some were - 
occupied by settlers claiming the right of pre-emption and homestead, and of these 
some were lands which’‘had been selected and certified to the State. Possibly some: 
were claimed by the State, or individuals, under the swamp land act, or other acts: 
of Congress. Congress knew that these lands, the title to which it was purposing 
to resume discharged of all right on the part of the State of Michigan to use them in. 
aid of the construction of a railroad, were already subject to other and conflicting 
claims, of no legal validity, yet of a character justifying consideration. Under those- 
circumstances, with the view of securing an equitable adjustment of these conflict 


ing claims, it enacted the second and third sections of this act. 


Evidently, the intent of Congress was that in all cases of a’ conflict between a. 
selection in aid of the canal grant and the claims of any settler, the confirmation 
should depend. upon the. state of things existing at a named date, to wit, May 1), . 
1888, that date being about ten months prior to the passage of the act. If at that . 

- time there were no bona fide pre-emption or homestead claims upon any particular | 
tract the title of the canal company was confirmed. If, on the other hand, there was: 


_ then a bona fide pre-emption or homestead claim, arising or asserted by actual occu- | | 


pation of the land under color of the laws of the United States, such pre-emption or- 

-homestead claim was to have preference, and was confirmed: It was the purpose to: 
not leave open to dispute between the parties any question as to the relative equities: 
of their claims, but:to fix a precise time, and to describe with particularity the con- 
ditions which must exist at that time in order to give the one priority over the 
other. As there could be no valid transfer of a pre-emption or homestead claim, it 
Was unnecessary to distinguish between such claimants and their grantees as was. 
previously done in respect to cash purchasers. The claim of any settler coming- 
within the scope of. this clause was declared by it prior to the claim of the canal 
company, and was also as against the United States confirmed. So that, in any dis- 
pute which in this case arises, we must look to the condition of things on the Ist: of 
May, 1888, in order to determine whether the defendant’s homestead claim or the 
certification to the canal company was confirmed. : 


_ The court thus makes it entirely clear that Congress filly under- 
stood that upon some of the lands embraced in the selections made: — 
under the canal grant there were on May 1, 1888, bona jide pre- 
emption or homestead claims arising or asser ted by acutal occupation: 
of the land under color of the laws of the United States, which were 
equitably entitled to confirmation in preference to the selections under- 
the canal grant, and that. in such instances it was intended to confirm 
and give lawful effect to the pre-emption or homestead claims and _ not. 
to give any effect, prima facie or at all, to the selections under the. 
canal grant. To say that, prama facie, the selections under the — 
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7 canal - evant were confirmed is to say that prima ie there was on. 
‘May 1, 1888, no dona fide pre- -enption or homestead claims upon any of |: 


said lands arising or asserted by actual occupation of the land under color — 


of the laws of the United States; yet there is no rule of law or experi- 


ence which sanctions this assumption. It is plainly 1 in contravention — 


of the inference to be drawn from the statute, viz., that there were such — 
claims, else there would have been no provision for their confirmation. 
Depending upon the state of. things existing May 1, 1888, the confir- | 
mation as to any given tract of land took effect, one way or the other,.. 
7 immediately upon the passage of the act.of Mar oi 2, 1889, and was not 
prema Faucre, pr esumptive, or conditional, but aise ete: ~The criterion 
‘then in respect of any given tract. is, was it, on May 1, 1888, in the 
actual occupancy of a bona fide pre- em ption or homestead claimant, 
under color of the laws of the United States? The act does not spe- 
cifically place upon the land department the duty of determining this 
matter, nor-does it locate it elsewhere. The duty necessarily rests 
‘somewhere, and in the absence of some declaration to the contrary in 
the act, the decisions of the supreme court declare that it falls upon the. 
officers of the land department. In Catholic Bishop of Nesqually v. ° 
Gibbon, 158 U. S., 155, 166, 167, which involved the a a to 
administer similar mre legislation, the court said: | 
_.- While there may be no specific reference in the act of 1848 of aiesaons arising 
sndek this grant to the land department, yet its administration comes within the 
‘scope of the general: powers vested in that department.. Revised Statutes, section 
441, reads: ‘‘ The Secretary of the Interior is charged with the supervision of public - 
-business relating to the following subjects:. . . . Second. The public lands, — 
‘including mines.’’ And section 453. provides that ‘“‘the Commissioner of the Gen- 
-eral Land Office shall perform, under the direction of the Secretary of the Interior, 
all executive duties appertaining to the surveying and sale of the public lands of the 
United States, or in anywise respecting such public lands, and, also, suchas relate 
‘to private claims of land [and the issuing of patents for all agen: (grants) of land — 
‘under the authority of the government].’’ 
_. Referring to this latter section, and particularly the clause ‘‘under the sieoction of 
-the Secretary of the Interior,”’ it was said by Mr. J ustice Lamar, speaking for the 
‘court in Knight v.. Land Association, 142 U. 8.161, 177: “It means that, in the 
important matters relating: to the sale- and disposition of the public domain, the sur- . 


-veying of private land claims and the i issuing of patents thereon, and the adminis- _ 


' tration of the trusts devolving upon the government, by reason of the laws of Con-— 
‘gress or under treaty stipulations, respecting the public domain, the Secretary of the 


. Interior is the supervising agent of the government to do justice to.all claimants and 


:preserve the rights of the people of the United States.” See also Barden v. North- 
ern Pacific Railroad, 154 U. S, 288, and cases cited in the opinion. It may be laid 
down as a general rule that, in the absence of some specific provision to the contrary 

in respect to any particular grant of public land, its administration falls wholly and 

-absolutely within the jurisdiction. of the Coitimissioner of the General. Land Office, 

-under the supervision of the Secretary of the Interior. It is not necessary that with — 

-each ‘grant there shall go a direction that..its administration shall be under the 
authority of the land department. ‘It os there unless there i is express. direction to | 

#he contrary. : : eek : = 
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ai ring to the fact that in confir ming ob panes to or iginal. 
purchasers the act expressly authorizes the Secretary of the Interior 
- to determine whether the purchases were made without fraud and in| 
the belief that valid title was being obtained from the United States, 
the canal company, in its printed brief, urges: | 


If Congress had intended to vest such power [to dstendiie in each instance of 
conflict between a selection under the canal grant and a pre-emption or homestead 
claim whether the state of things existing May 1, 1888, worked under the act of 
March 2, 1889, a confirmation of the selection under the canal grant or a confirma- 
tion of the pre-emption or homestead claim] in the Interior Department it would 
have done so expressly, in such case, thé same as it did in the case of cash purchas- 
evs. It is possible that Congress, in making the confirmation might have coupled 
with it a provision that the Interior Department should have author ity to pass upon 
these facts, but it is sufficient for this argument that it did not do so. Expressly 
giving the power in one case ae not giving it in the other is conclusive 1 in our favor 
| ou this point. : 


~The fault in this suggestion is that it overlooks gener ‘al laws which 7 
refer questions of this character to the land department and which 
rendered it unnecessary.for this act to speak upon the subject unless 
it was intended in respect.of the whole or some portion of the act to 


| depart from the general rule. The silence of the act in this respect | | 


is therefore a certain indication of the intention of Cong ress that. it 
7 should be administered by the land department. _ a 
The terms of the provision confirming pre- emption and homestead 
claims are such that. the claims only are confirmed. This is in Keeping , 
with section five, which reads: _ 
. That all persons who may have settled upon and are now in possession of any of 
the lands hereby forfeited, and who may desire to enter the same under the home- 
atead law, shall be allowed, when oe final proof, for the time pey have already = 
resided upon and cultivated the same. ee | 

In respect, then, of these eopeuaed pre- emption and homestead 
claims there must be a compliance with the pre-emption and homestead 
laws, due proofs thereof must be submitted, entries secured and pat- 
ents obtained. Until the issuance of ay the legal title will remain 
in the United States. 

Any tract of land forfeited by és act hich had been sdinciea ader 
the canal grant and upon which there was, on May 1, 1888, a bovia 
fide pre-emption or homestead claim arising or asserted by actual occu- 

, pation of the land under the laws of the United States, is necessarily 
in this situation: All right and title thereto under the railroad grant 
of 1856 has been forfeited, the title resumed by the United States; 
and the land restored to the public domain; the selection and eertifica. 
tion under the canal grant of 1866 has heen declared by the supreme 
court to have been unauthorized and absolutely void; Congress: has _ 
declined to confirm such selection and has confirmed the pre- emption 
or homestead claim. | A tract. $0 situated is > public: land in 1 the sense se 
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that di ieee title ther oe is in the United States; that this title can 

be acquired by the pre- -emption or homestead claimant only by com- 
pliance with the’ pre- emption or homestead law and the submission of 
_ due proof thereof; and that the failure of such claimant to perfect 
_ title to the land will subject it to acquisition by any qualified appli- - 


cant under the public land laws.. The administration of the laws 


applicable to such a tract falls within the scope of the author ity of the 


~ land department and is not.a matter of judicial cognizance. Nor is 


the exercise of that authority or the right of the pre- -emption or home- 
stead claimant to perfect title to the land and ‘to demand a patent 
therefor dependent upon a judicial identification of the land g as s embr aced 

‘in a confirmed pre-emption or homestead claim. — | 
The fact that it is necessary to determine whether the land is pubis 
land is not an obstacle to action by the land department. This ques- 
tion arises with respect to every tract of land over which the. land 
department is asked or undertakes to exercise authority in the admin- 
istration of the public land laws. From the origin of our public land 
system it has been the uniform practice for the land officers to decide 
that question according to the best light which they can obtain, and it 
is doubtful whether it has ever before been suggested that adminis- 
_ trative action must be preceded by a judicial determination of this 
question. 

In Litchfield ». The Register and Receiver (9 Wall: st 5), the plain- 
tiff, allecing ownership of certain lands under a grant to the Territory 
of Iowa, and that they were no longer public lands or in any manner 
subject to sale or pre-emption by the government or its officers, 
sought by injunction to restrain the register and receiver of the local 
- Jand office from entertaining and acting Geen applications to pre- op 
said lands. The court said: 

The lands in controversy are situated within the land district over which these 
officers have authority to receive proof of pre-emption,.and grant certificate of entry. 
There are within that district, of course, lands open to sale and pre-emption. There 
would be no use for the land office if there were not... The very first duty which the 
register. is called on to perform, when an application is made to him to enter a tract 
of land, is to ascertain whether it is subject to entry. This depends upon a. variety 
of circumstances. Has there been a proclamation offering it for sale? Has it been 
reserved by any. action of Congress, or of the proper Department? Has it been 
granted by any act of Congress, or has it been sold already? ‘These areall questions — 


for him to decide, and they require. the exercise of judgment and discretion.: The | . 


bill shows on its face that these officer s, in the exercise of this duty, were consider- 
ing whether the reservations of the departments and the acts of Congress, and the 
claim of the plaintiff under. them, took these lands out of the category of lands sub- 
"ject to sale and pre-emption, and he asks the court to interfere by injunction to pre- 
vent them from determining that question, and that the court shall determine it for 


them. He says the court below erred because it did not require them to come in. — 


and answer to his claim of title, and at their own expense to put the court in poses- 
sion of their views, and defend their instructions from the commissioner, and con- 
vert the contest before the land ees into one before the court, This ig ~ 
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precisely what this court has decided that no court shall do. After the land officers 
shall have disposed of the question, if any legal right of plaintiff has been inyaded, 

he may seek redress in the courts. He insists that he now has the legal title. — 
lf the land department finally decides in his favor, he is not. injured. If they — 
' give patents to the applicants for pre-emption, the courts can then in the appropriate 


proceeding determine who has the better title or right. To interfere now, is to take . 


from the officers of the land depar tment the functions which the law confides to 
_ them and exercise them by the court. | 


The case here is the same.. The land dul tment must fir st deter- 
_ mine whether the lands in contr oversy are public lands, and must act 
accor dingly with respect. to them. If it errs in that determination 
and gives a patent to one not entitled thereto, redress can then be 
sought in the courts in an appropriate proceeding. (See also Brown 
#. Hitchcock, 173 U. S., 478, and authorities there cited.). 

The conclusion ther peor is that the land department has full juris- 
- diction of the subject-matter and that Patterson selected the proper 
tribunal when she invoked the exercise of that j jur isdiction. 


WA NT OF NOTICE. 


It is next insisted that even if there be jurisdiction of the subject- 
matter no jurisdiction of the original canal company or its transferees — 
was acquir ed, because they were not specially served with notice of the | 
hearing upon the claim of Patterson. This contention is not well taken. » 
There is no general statute prescribing the manner in which notice 
of proceedings in the land department shall be given. There are 
statutes (Rev. Stat., Sec. 2325; Sec. 3, Act June 3, 1878, 20 Stat., 89; 
Act March 8, 1879, 20 Stat., 47 2; Sec. 10, Act J May. 14, 1898, 30 Stat., 
409) requiring that notice of certain specified pr peeudinige be given by 


posting and publication, but there is no statute directing special notice — 


to any ‘person or claimant in any instance. Generally speaking, the | 
manner of giving notice of proceedings in the land department is con- 
fided to the officers of the Department. In respect of some of these 
proceedings, those which are most frequently employed, the manner. 
of giving notice.is fully covered by published regulations issued for 
the purpose of i insuring uniformity of procedure and the employment. 
of that mode of service which experience has’ indicated as most con- 
_ sonant with the purpose to be attained. . In respect of other proceed- 
ings, usually those not frequently employed, the manner of giving 
notice 1s left to the officers before whom the pr oceedings are had, sub- 
ject of course to the power of the Commissioner of the General ‘Land 
Office and the Secretary of the Interior, as supervising officers, to dis- 
approve of the notice given if it is fo calculated to safeguard the 
public interests or to afford individuals. whose interests are affected 
due. opportunity . to ne their claims and be heard in eUppOr 
ther eof. 

| | 2436 
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‘This proceeding inatitited by Pattotson# ie ies purpose of spaie: _ 
ing proper recognition of her pre-emption claim by the land officers, 


. is one in which the claimant under the ‘canal selection is so directly | 


interested and the result of which ‘will be so nearly identical with that 
which would follow the regular submission of final proof, upon her 
claim, that the statute, published regulations and. practice respecting _ 
the giving of notice of the intended submission of final proof should 

be held applicable, as far as may be, to the present. proceeding. 
Tested by this rule the notice given: was sac. That it conformed _ 


to the act of March 3, 1879, supra, and the published regulations of 
April 15, 1879 (6 Copp’s Land: Owner, AB), governing the notice of 


the intended submission of final. proot upon pre-emption and home- — 
stead claims is not questioned. but it is insisted ‘that the or iginal 
canal company and its transferees should have been, but were not, 
specially notified and therefore the pr oceeding was without due notice. 
_. By way of supplementing the notice deemed adequate by Congress 

in instances of the intended submission of final proof upon pye- 
emption and homestead ¢laims, a practice has grown up of giving 
special notice to all adverse claimants shown by the records of the 
local office, but the manner of giving this special notice has not been 
uniform or well defined. At onetime it was by addressing the posted 
and published general notice to the adverse claimant by name, ‘and 
to whom it may concern,” by a line at the top of the notice (see 8 L. 
D., 112, 196); but this was subsequently disapproved (Reno v. Cole, 
15 L. D., 174; Andrew Davis, 18 L. D., 525), and it was said that the 
special notice should be personal, or by registered letter, or by unreg- 
istered letter the receipt of which is shown or acknowledged... This 
practice, while not. indispensable to due process or to due notice, was — 
adopted as amatter of precaution and clearly serves a useful purpose. 
But lest it should embarrass rather than assist the land officers in the 
due and orderly administration of the public land laws the practice 
lias been extended only to adverse claimants shown upon the records 
of the local- office, that is, the original record claimant and transferees 
who have placed in the local office a statement of their interest. The — 
purpose of this pr ecautionary notice is to bring to the special atten- 
“tion of adverse record claimants the fact, brought to ‘the general 
attention of the public thr ough the posted and published notice, that 
a designated claimant is taking the steps necessary to perfect title to 
the land and that adverse claimants will be given opportunity at a 


stated time to be heard in opposition thereto and in support of their 


own claims. The accomplishment. of this purpose, rather than the 

manner in which it is accomplished, is the matter most to bé consid- 
ered, and where it appears: that. this purpose. has been fully accom- 
plished the particular manner in which it was done becomes imma- — 
terial. Its pHiciencye is demonstr ated. oe _ -¢ 
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At the time haa this heari ing 5 was ordered the claimant. under the 


canal selection, shown by. the records of the local office, was no longer 
in existence. . By change of name it had become the Lake Superior. 
Ship Canal, Railroad and Iron Company in 1871, and by the sale of 


its lands, property, and corporate rights and fr anchises in 1877, under 
foreclosure proceedings, it had become extinct. Thereafter it had no 


interest in the land or in any controversy respecting it, and had no _ 
corporate existence, so that special notice to it was neither desirable | 


nor possible. 


. The Lake Superior Ship. xen, Railway and ee  Cakipanly the. 
transferee, through such foreclosure proceedings, takes the’ position | 


that while it has not filed in the local office any statement of its inter-. 


“est so as to make it a record claimant, it should, nevertheless, have 


been specially notified, because, as is claimed, the local officers were 
familiar with the then recent decision of the supreme court in the 
case of Lake Superior Ship Canal, Railway and Iron Company v. Cun- » 
ningham, and knew of the inter est of that company. If this position 


- be soncéded the result is not altered. When, soon after the filing of 
_ Patterson’s affidavit, the local officers infor ad counsel for this com- 


X 


pany of the pencing case and the date of the hearing, and permitted 


him to take copies of Patterson’s affidavit and of the notice of hearing 
issued thereon, the company was specially notified, unless counsel was. 
not authorized to act for the company in such matters and did. not: 
bring to the company’s attention the information so entrusted to him 
in its behalf; and when, at the time and place, named in the notice, the - 
company appeared and objected to the hearing upon the grounds 
herein stated, it thereby made known that the purpose of the precau- 


tionary notice was accomplished, viz., that the company knew of ‘the 


proceeding, understood its character, and was informed of its oppor- 


tunity to be heard. 


The records of the local office did not disdlone that the Metr pelea 
Lumber Company or the Keweenaw Association, Limited, had any 
interest in the land in controversy and therefore they were not within 
the rule respecting precautionary or special notice. They were 


charged with knowledge of the invalidity of the selection of the land 


under the canal grant, of the terms of the act of March 2, 1889, and 


of the claim of Patterson evidenced by her possession of the land; and © 


in all probability they had actual. knowledge of the decision of the 
supreme court in the case of Lake Superior Ship Canal, Railway and 
Iron Company v. Cunningham. They were also notified by the terms 
of the contract and deed under which they respectively claim that — 


there was a controversy as to the title to the land and that it was” 


probably claimed under the pre-emption or homestead laws. -Under 


these circumstances they could have anticipated the assertion of Pat- — 
- terson’s claim before the local land office and have brought themselves 
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within the rule respecting special notice by filing in that office's a state. 
ment of their interests and a request that they be specially notified of | 
any proceeding affecting the land. . Not having done this they are 
- bound by the posted and published notice, and are as effectually con- 
cluded by the facts proven at the hearing a as. though they had been 
‘present and had participated therein. 

It is also urged that the hearing was ordered by the local officers 
instead of by the Commissioner of the General Land Office; that notice . 
was given by publication without any showing that due dilig ence had 
been used and personal service could not be made; and that, therefore, 
_ the proceeding was not initiated in. conformity to rules of pr actice, | 
5 to 16 inclusive. These rules (see 4 L. D., 35; 93-Id., 593; 29 Id., 
726) relate to purely adversary pr ae cdines: brought vee a par- 
ticular claimant to. secure the cancellation of an existing claim of record, | 
Spry facie valid, and amounting to an appropriation of the land. _ 
They provide for personal service of notice of the contest, unless it is 
shown that due diligence has been used and personal service can not 
be made, in which event publication is authorized. They also direct” 
- that the eat ing shall be ordered by the Commissioner of the General. 
_ Land Office where the claim sought to be canceled has passed to final 

entry or its equivalent. But these rules do not apply to final proot pro- 
ceedings or others of. essentially the same, nature. The proceeding 
instituted by Patterson was not or iginally an adver: sary one brought 
against any particular claimant or claim. The invalidity of the original 
canal selection was apparent on the records of the local office, and 


nothing was there shown indicating that its confirmation under the act 


of March 2, 1889, had been established or was recognized by the land 
officers. Patter son was not askin g its cancellation, but was seeking to 
establish and perfect title to the land under: her pre- -emption olairn 
alleged to have been confirmed by Congress. This was in the nature 


of a final proof proceeding, and not a contest under the. rules ot _ 


_ practice. | 

That the rules of. practice cited 6-16) age ach been eso to | 
be applicable to proceedings like this is ‘shown by the regulations 
issued December 30, 1889 (13 L. D., 423), to carry into effect the pro- | | 
visions of the act of March 2, 1889, respecting the confirmation of 


cash entries: These regulations dir ected the local officers, upon the | : 


filing of an application to establish and per fect. title under a cash 
entry, to order a hearing thereon and give notice thereof by publica- 
tion. This was in harmony with the “established procedure for the 
submission of final proof upon pre-emption and homestead claims. 
The act did not -preser ibe the procedure to be followed in carrying 
out its provisions respecting the. confirmation of pre-emption and 


homestead claims to lands which were also covered by invalid selec-_ | 


tions under the canal grant, nor were any regulations ever issued for 
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thei purpose. In this situation the local officers followed, as most — 
applicable, the regulations governing the submission of final proof 
upon pre-emption and homestead claims and those issued for the pur- 
_ pose of carrying into effect the provisions of that act confirming cash 
entries. This procedure was appropriate and is approved. : 


EFFECT OF PENDING SUIT. 


One sontenten of dhe aia company is that duri ing the pendency of 
- the existing suit in the circuit court of the United States for the west-. 
ern district of Michigan the land department is without authority to 
proceed in this case, and, even if there is not a want of authority, 
comity between co-ordinate jurisdictions requires that the land depart- 
ment should decline to proceed until the court has passed upon the 
case before it. 7 
_ Because of the executive character of the land department and of 
what is hereinbefore said respecting its authority in administering - 
public land laws, it is believed that the court and the land department 
are not tribunals of concurrent or co-ordinate jurisdiction, but, if they 
were, there was not, at the time of the hearing in the local office, that: 
identity of subject and of parties in the suit in court and in the pro- 
ceeding in the land department which is essential to the application of 
the general principle, in respect of courts of concurrent or co-ordinate 
jurisdiction, that whichever first obtains jurisdiction of the subject and 
parties will retain it to theend. The purpose of the suit, with respect 
to the land here in controversy, was not to determine whether on May 
1, 1888, Patterson had a bona jide pre-emption claim-on the land aris- 
ing or asserted under color of the laws of the United States, but was 
to prevent the cutting and wasting of timber growing or found upon 
the land until the state of things existing on May 1, 1888, and: Patter- 
son’s rights could be ascertained and determined by competent author- 
ity.. Patterson was not a party to this suit when, on January 7, 1895, 
she invoked the authority of the land department, nor was any attempt 
made to make her a party until after she had obtained a favorable 
decision by the local office upon her claim and an appeal had been 
taken therefrom to the Commissioner of the: General Land Office. 
She was an indispensable party to any suit ‘the purpose of which was 
to determine whether, on May 1, 1888, she had a bona jide pre- 
emption claim on the land in contr oversy within the meaning of the 
act of March 2, 1889 (Litchfield . Register and Receiver, supra), and 
so far as she and her claim. are concerned, the pending suit had no 
status, and was the same as if not brought, until she was made a party 
thereto. Before this was done the land depar tment had obtained full ~ 
jurisdiction of the subject and all parties in interest, and, according to _ 
the rule OE by the canal COUpeNY. was entitled to retain that 
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an jurisdiction enti q, final dnsision should be given, aad ans to the exelu- : 


sion of all other tribunals of concurrent or co-ordinate jurisdiction. 
Nor is this an instance where the land depar tment for its own guid-. 
| ance, or for the mutual benefit of parties in interest should, as a matter 


_ of proper precaution or wise administration, suspend. proceedings 


pending before it until a judicial. decision is. ebeined: upon. the ques- 
tions presented. The decision of the supreme court in the test case of 


‘Lake Superior Ship Canal, Railway and Iron Company v. Cunningham > : 


- so completely construes the act of March 2, 1889, and sets forth the ’ 


respective rights of the canal company and pre- emption and homestead 


claimants under the confirmation thereby given, and the decision of 
that court in Litchfield 2. Register and Receiver, Catholic Bishop of 
Nesqually ». Gibbon, and Brown ». Hitchcock, so clearly mark the 
boundaries of départniental and judicial jurisdiction respecting. the 


administration and execution of public land laws that the questions 


here presented can not be said to be new or open to discussion. These 
decisions if followed will cuide the land, department to a correct : 
decision of the pending and similar cases, and when this can be done. 
the parties in interest will be mutually benefited if a decision is given 
without more delay than is made necessary by the state of-the public 
business before the Department and such careful examination as is 
indispensable to an ascertainment of the facts in each case and the 
application to them of the principles announced in the decisions named. 

. The facts affecting this branch of the case aré as follows: Patterson 
claims to have in good faith effected 4 settlement upon the land in 
controversy before May 1,1888, with the intention of perfecting title 
thereto by compliance with the pre- emption law, and to have since then 
continuously maintained the same in good faith; theactof confir mation 
was passed March 2, 1889; May 1, 1889, Patterson tendered a pre-emp- 
tion declaratory statement for the land: at the local office which was 


rejected by the local officers and by the Commissioner of the General _ | 


Land Office and the Secretary of the Interior, on successive appeals, 
upon the erroneous theory that the outstanding selection and certifica- 
tion under the canal grant was an effective obstacle to departmental 
action until it should be canceled in a judicial proceeding in the courts; ~ 
December 10, 1894, the supreme court in the test. case against Cun- 
ningham declared such selection and certification absolutely void and 


announced the rule to be applied i in determining the respective rights — 


of the canal company and pre-emption and homestead. claimants under 


the act. of March 2, 1889; on. January 7, 1895, almost immediately af-— 
ter this decision, Patter son reasserted her oa before the local office, 


and after due notice and a fair hearing, the inconvenience and ex- 
pense of which to her was necessarily considerable, obtained a decision - 
by the local officers sustaining her claim, and since then her claim has 


been further sustained by the Commissioner of the General Land Office 
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and is here on the appeal of the saunal company. As against this the 
suit in court was commenced in December, 1890; no effort was made 
to determine Patterson’s rights in that suit antl she: was made a party 
thereto following the canal company’s appeal to the Commissioner of 
the General. Land Office from the decision of the local officers in her. 
favor; and now almost ten years after the institution of the suit, and 
five years after she was made a party thereto, the effort to determine 
the merits of her claim in that suit has progressed only to the extent 
of the filing of a supplemental cross-bill against’ her and the interposi- 
tion of a demurrer thereto. She urges present action by this Depart- 
-ment and the: canal company urges.a suspension of proceedings here 
during the pendency of the suit in court.. This recital shows that any 
discretion lodged in the officers of the land department in such matters 
must be exercised in favor of present action by this cia ed tinent, and 
not in mayor of a supension of PE ener 


WILLIARD P. COOK’ S CLAIM. _ 


The Sica of the local je could not have e known in 1895, chen 


a hearing was ordered upon the claim of: Patterson, that Cook was. - | 


then asserting any claim to the land. He had tendered a pre-emption 
declaratory statement. therefor December 6, 1884, which was rejected 
by the local officers and was again rejected September 11,1888, by. 
the Commissioner of the General Land Office on appeal. No appeal 
was taken to the Secretary of the Interior, and consequently the record 
showed the claim to have been leainated: Moreover, this was all 
before the forfeiture act, when no pre-emption claim sould lawfully. . 
_ be recognized or placed of record, and, while the land was restored to. . 
the public domain March 2, 1889, by the act of that date, Cook did not 
again assert a claim thereto until in 1895 after the hearing and deci- 
sion in the local office on Patterson’s claim. He did not therefore 
have a claim of record at the time when the hearing was ordered and 
was not in a position to receive or. expect special notice. Upon his 

own showing Cook’s relation to’ the land on and prior to May 1, 1888, 
‘was not such as to constitute him at that time a bona fide pre- ane on 
claimant under color of the laws of the United States; but if his show- 
ing had evidenced such a claim on his part the time for asserting the 
same as.against an adverse settler had long since passed when his affi-. 
davit asking a hearing in opposition to Patterson was filed. He failed. 
_ to tender a declaratory statement within three months after the act of 
March 2, 1889, restoring the land to the public domain and giving 
effect to prior pre-emption and homestead settlements, or within. three 
months after the decision in the Cunningham case declaring the selec- = 
_. tion and certification of the land under the canal grant absolutely void 
_ and therefore no obstacle to the assertion of a claim under the pre: 
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" emption lage and the act of Maw ch 2 1889. Any claim. which he may 
have had was therefore forfeited to Patter son, the next settler.in the - 
order of time (Rev. Stat., 2965), who. qondered: the required declara- 


tory statement within three months after the passage of said act, and 


also within the like time after the rendition of -said decision, aad has | 
otherwise, op to this aUNe; complied with the conditions of the pre- 
~ emption law. 7 
The presence of two val pre- emption Gains on May 1, 1888, each — 
coming within the forfeiture act, would not ever to the advantage. 
= of the claimant. under the canal selection. a . 


3 ACTS OF MARCH 3, 1887, AND MARCH 9, 1896. 


"While no »aistinet pr oof was offered eeeeaue: the sofia ee oe any 
of the purchases under the selection and certification of the land under. _ 
-» the canal grant, it is urged that these purchases: were made i in entire 


- good faith and are within the protecting provisions of the acts of _ 


— March 3, 1887 (24 Stat., 556), and March. 2 2, 1896 (29 Stat. , 42). - The 
earlier act is in terms confined to certifications or patents ‘ ‘ -to or for 

the use or benefit of any company claiming by, through or under | 

grant from the United States to aid in the construction of a railroad.” 


The later act does not in terms. embrace certifications or patents on 


account of a grant in aid of the construction of a canal and does not 
contain any provision or language ev idencing a purpose to repeal any 


portion of the act of March 2, 1889; or to divest, disturb or affect any - | 


claim thereby validated or sonrineds. That’ act expr essly preferred. — 
~ pre- emption and homestead claims of the class there described. to any 
right or title under the canal selections whether asserted by a bona 

jide purchaser or other ile and this is In no respect affected by the | 
acts referred to. : 3 SF 


PROCEEDINGS IN THE GENERAL LAND OFFICE. 


Tt is manifest that the solion P your office i in Suepondins proceed: | 
~ Ings on account of the pending suit and subsequently resuming con- 
sideration of the case, under the cir cumstances recited herein, was not. 
attended with that disposition to acquaint the parties with the action 
taken and to afford them an opportunity to present objections which — 
would have been suggested by a closer regard for. orderly procedure, 
~ but this irregular ity was not indicative of favor or par tiality. | 

AU parties had ample oppor tunity to be heard upon the mer rits 
_ thr ough written. or pr inted briefs, and the time ordinar ily allowed for 
filing these expired many months before the suspension on account of 
the pending suit. The volume and character of public business in 


your office are such that oral ar gument can be granted only in special _ 


cases and in the exercise of a : DE oper diser etion. The principal reli- 
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" ance a claimants 3 is upon written or pr maneed br lefs rather than upon 
oral arguments, and it has never been deemed a sufficient cause for. 
reversing a decision of your office that oral argument was not had or 
_ permitted. ~The contention of the canal ‘company: that it did not have 
due opportunity to be heard in your office is not sustained. Another 
reason why this contention is without effect is that the Secretary.of — 
the Interior in the exercise of his supervisory power as head of the 
- land department could by direct order, even in the absence of an 
appeal, have transferred the consideration of the entire matter from 
your office to his office, and upon giving the parties a hear ing or 
opportunity to be heard could have rendered a decision therein cor- 
recting and obviating any errors or irregularities in the proceedings 
or decision of your office. Knight ». United States Land Association — 
(142 U. S., 161, 178, 181), Hawley v. Diller (178 Id., ).. That which - 
could have, Been done 4 in the absence of an appeal Ci: equally be done 
- upon an appeal. All parties have been fully heard upon this appeal 
‘by printed briefs and in oral argument, and this decision, given after _ 
full and patient. consideration of everything which has been presented, 
will stand as the action of the head of the land department, uninflu-— 
enced by any error or irregularity i in- the proceedings j In your office. a 


_ PATTERSON'S CLAIM. 


The evidence produced: at the heating: the substance of which is. 
hereinbefore recited, amply shows that on May 1, 1888, Patterson was 
_ in the actual occupation of the land under color. of the laws of the — 
United States and’ was intending 1 to acquire title thereto by full com- 
pliance with the conditions of the pre-emption law; that her claim was 
initiated in yood faith and has since been maintained in like manner. 
If on May 1, 1888, she was possessed of the requisite qualifications of a 
-pre-emptor, her claim was validated or confirmed. March 2, 1889, by 
the act of that. date and she is entitled to: perfect title to the land 
without regard to the prior selection and- certification thereof under 
“the canal grant. The evidence taken suggests but does not affirma- 
tively establish that she was so qualified, and at the time of the oral 
argument on this appeal counsel representing her requested that. she. 
be given an opportunity to make clear proof of her qualifications. 
This she should be permitted to do, if she can, and you.will direct the 
local officers to order a supplementary hearing for this purpose, with 
due notice to all parties claiming any interest under-the canal selection, 
as shown by the records of the local office and the record of the forse 
hearing herein, As herein modified, the decision of your office is 
' affirmed. | | oe 


186. ‘DECISIONS RELATING TO THE PUBLIC LANDS. 
RESERVOIR SITE-SOLDIERS’ ADDITIONAL ENTRY. 


J. M. LonGNECKER. 


Lands which for a “lope saad ob time have been with the knowledge and acquies- 


cence of the government included i in the site of a-reservoir used as a feederofa : 


canal in the maintenance and operation of which the government is interested, 
~ are not ‘ unappropriated publ lands” and 2 are ther efore not subj ect to soldiers’ : 
. additional homestead entry. : . : | 


Acting Seoretary an to the re of the ia nl tind Office, 
(W.V.D) duly 19, 1900. a ee) 


J. M. Wonencsten , assignee of Matilda Parker, “widow of Tra Parker, 
_ has appealed from your office eeoision of December 8, 1899, denying 


- his application to enter the S. 4 of the SW. 4 of Sec. 8, T.68., B.3- 


E., 1st P. M., Ohio, as a. sldions? additional homestead under sacuion 


_ 2306 of the ‘nop ised Statutes. 


The land applied for is part of the site of the Gr and Reser voir, con- 
structed during or prior to 1841 as feeder to the Miami and Dagon 
canal. By act of May 24, 1828 (4 Stat., 305), a grant of land was 
made to the State of Ohio,.to aid in the construction of said canal, the 
second section of which act, among other things, provided: 

Said canal, when completed, shall be, and forever remain, a public highway, for 
the use of the government of the United States, free from any toll, or other charges, © 
whatever, for any property of the United States, or persons in their.service, passing 
: ee the same. 

This provision makes the United States a party wereted in the 2 
- maintenance and operation of said canal. 

Neither by the canal orant act, nor otherwise, was any provision 
made authorizing selection of lands for reservoirs or feeders; nor was. 
the land in controversy selected by the State under the grant. It has, 

however, been in possession and use of the State, covered by the 
_. water of the reservoir and so forming part of the anal works, since 

1841, nearly sixty years. No objection has to this time been made by 


the United States, owner of the land and inter ested inthe maintenance 


of the canal. Wander such cir cumstances, between pr ivate parties so 
| situate, a presumption of appropriation of the land to such uses would 
arise. It would seem by analogy of reasoning, though time does not 
run against the government and such presumption could never become 
absolute to bar the government from right to reclaim the land, on'such 
facts a pr esumption must arise that the land has been withdrawn from _ 
entry until affirmative action is taken by the government asserting its — 
dominion over the land and opening it to entr y or ‘looking toward its ° 
disposal i in some other manner. | 
It appears that this and other lands, ey a pencil nol on the dine of 
| the public eye were indicated to be cover ered uy: the waters of ‘¢ St. 
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- Mary’s . Reservoir - for canal fr om Dayton to the Miami of Lake Eri ie.’ 
(John C. Turpen, 5 L. D., 25.) 

The fact that the land in question. ae fo Senile sixty y years been 
occupied by the State of Ohio for the uses of a reservoir site, and was 
made part of its said canal works, in which the government is inter-- 
ested—all of which was done with enowledgs and acquiescence of the 
land department, the officers 
show that these lands are not of the character subject to disposal under. 
the homestead law, which includes in its provisions only ‘‘unappro- -— 
priated public lands.” : 

Your office. oe is affirmed. 








SCHOOL LANDS—ADJUSTMENT—INDEMNITY-SURVEY. | 
STATE OF FLorIpa. , 


Lands Siti a confirmed private claim. in Florida. Have ioe ‘* disposed of by the 
United States’’ within the meaning of section 2275, Revised Statutes, as amended 
by the act of February 28, 1891, and the State is therefore entitled to indemnity 
- for sections sixteen included within such claim and ther eby lost. to its Behn? 
erant. 

- The lines of the sable survey may be sgenaea or aoieinacied over & confirmed. pri- 

| ‘vate land claim for the purpose of ascertaining the amount of school land lost to 

the State by reason of sections sixteen being included within the limits of such 
claim. zy 


Acting Secretary Rian to the Coane 0 p ae (oneral Land Office, 
(W.V.D) 7 July 20, 1900. —  (G. BG.) 


This proceeding had its beginning in the application of B. FE. Hamp- 
‘ton, State selecting agent for school lands in the State of Florida, ask- 
ing that a survey be ordered of certain Jands in said State siibraced : 
in the private land claim of ‘one Collin Mitchel and known as the 
_ **Forbes Purchase,” to the end that the loss to the school grant of 
said State by reason of said claim may be ascertained and satisfied by- 
indemnity selection. The matter is before the Department upon the 
appeal of the State from your office decision of May 17, 1900, denying ' 
the application and holding that there is no authority of law for pro- 
tracting the township lines of survey over a confirmed private land 
claim, or for extending the public surveys over said lands. 

This claim was confirmed to said ‘Mitchel by the supreme court of 
_ the United States at its January term, 1835, and again at its January 
term, 1841, and patent issued therefor June 9, 1842. See Mitchel w. 
United States (9 Pet., 711; 15 Pet., 51). ; | 

~The territory of. Florida was acquired from Spain by the treaty of 
Washington, February 2%, 1819, and by the act of March 30, 1822 
(8 Stat., 654), a territorial government was established therein. This 
act made no provision for a reservation of lands for the support of 
schools, but by an act of June 15, 1844 (5 Stat., 666), entitled “An — 
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act to authorize the aciceon: of cars tain echsel lands 3 in the Menton ies 
of Florida, Iowa, and Wisconsin,” evidently: in recognition of the then. 
established policy of the government to reserve section 16 in each 


township for the support of schools therein, it was provided that. —_ 


wherever said section in said Territories was then or might thereafter 
_. be included in private claims, held by titles confirmed or legally decided 
to be valid and sufficient, other lands equivalent. thereto ane be 
selected in lieu thereof. | | 
The act of March 3, 1845 (5 Stat. 1a); a ine iiokds tite the 
- Union did not make a grant of Jand for school purposes, but section | 


_ one of an act of the same date (5 Stat., , 788), supplemental to the act of — 


admission, granted to said State ‘‘section number sixteen in every 
township, or other lands equivalent thereto, for the use of the inhab- 
itants of such township for the support of public schools.” 

Section 2275 of the Revised Statutes, as amended by the act of Feb- 
ruary 28, 1891 (25 Stat., 796), appropriates and grants, in lieu of sec- 
tions sixteen and thirty-six, other lands of equal acreage, and authori izes 
the selection of such lieu lands within the State or Territor y where said 

sections ‘‘are included within any Indian, military, or other reserva- 


tion, or are otherwise disposed of by the United States,” and makes it _ 


the duty of the Secretary of the Interior, ‘ without awaiting the exten-_ 
sion of the public sur veys, to ascertain ane determine, by protraction 
or otherwise, the number of townships that will be included within 
such Indian, military, or other reservations.” | 

The dociaen appealed from rests upon the assumption that this sec- 
tion 2975, as amended, embraces all of the-law now in force upon the 
question of indemnity school selections, and inasmuch as a confirmed 


private land claim is not an Indian, militar y, or other reservation, it 


is concluded that lands so situated do not occupy a status which 
authorizes your office to BrOnage the. One lines or to extend the : 
public surveys over it. 
In the administration of the shoal oT ants to the varlous Sintes, it” 
_ had been found that the law as it was prior to the amendment to sec- 


tion 2275 did not meet a variety of conditions wher eby the Statesand 


Territories suffer loss of the granted sections without adequate provi-. 


_ sion for indemnity in lieu ther eof. ‘Special laws had been enacted in 


some instances to cover in part. these defects with respect to particular 
States or Territori ies, and the act of Febr uary 28, 1891, swpra, was 
passed to cure these defects and pr ovide a general ny applicable alike. 


to all of the public-land States, but was in no sense intended as an addi- .— | 


tional grant to the States. See Congressional Record, Vol. 22, p. 3465. 

In the case of the State. of California (23 L. D., 423, 426), it was. 
held that, in passing said act Congress intended that it should be- 
applicable to all. public- -land States alike, and ‘“‘intended that: it 
. should operate as a ee of all epoca laws ther etofore Cees In so- 
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far as they conflicted with its provisions.” “The same view was taken 
by the Department-in the later case of the State of Wyoming 2Q7L. | 
D., 35). It may be well questioned if these rulings would control the | 

determination of a question presented in this case, whether said act 

operated as a repeal of the act of June 15, 1844, supra, allowing 
indemnity to the Territory of Florida for section sixteen when found 
embraced in a private confirmed claim. The conditions in Florida 
were peculiar. There wére many grants of large tracts of land in 
that Territory which had been made by the sovereignty of Spain, and 
which under the terms of the treaty of cession had to be confirmed. 

The grant to that State for school purposes would have been very 
materially diminished unless it was allowed indemnity for sections lost 
by reason of these private land claims, and the enabling act for that 
State, as has been seen, granted other lands equivalent to section num- 
. bered sixteen.in each township, without specifying how such sections 
might be lost, and it must be presumed that Congress intended that the 


State should have its full grant of lands for school purposes, without, 


~ reference to the causes which brought about a loss of the sections in 
place. But it will not be necessary to decide in this case whether the 
act of February 28, 1891, repealed the special act of June 15, 1844. 
It is believed that lands within a confirmed private claim in Florida 
have been ‘‘ disposed of by the United States,” within the meaning of” 
section 2275, as amended. For the purposes of the question here pre- | 
sented chere is no difference in a grant by the United States and a 
confirmation of title by the United States on account of a grant under 
the antecedent sovereignty of Spain. . In either case it is a disposition 
of the land. The State is, therefore, clearly entitled, under the terms 
of said section 2275, as anended. to indemnity for section 16 within 


- the limits of said private land elaine 


It is first necessary, however, to ascertain the amount of land lost to 
the State on account of sections numbered sixteen being included 
within the limits of this confirmed private land claim. This can only 
be done by the extension or by the protraction of the lines of the pub- 
lic survey over said claim. Inasmuch as the public survey will never 
be extended over said claim, your office is of opinion that an ascer- 
- tainment by the Grouse or of the lines of the public survey can not 
be made, because there is no warrant of law therefor, the direction 
therefor contained in section 2275 as amended, being limited to lands 
- within an Indian, military or other reservation. While the section is 
limited. to Indian, military or other reservations, it. furnishes a good 
rule to be followed in adjusting school grants, in all cases where lands 

are in such condition that the immediate or ee sur vey thereot by 
the United States is not contemplated. : 

The decision appealed from is reversed, and the cause remanded, | 
with directions to pr oteee} in accordance with this decision. | 


A LOOM — oe TO — oe nee 
MILITARY BOUNTY LAND W. ARRAN T—ASSIGNMENT. 


Gores C. ARRINGEON. 


Wesvaihente. of militar bounty land warrants: will ee be recognized. Gy: the iat. 
department unless made in accordance with the regulations established by iy 
7 _ department governing such assignments. | | 


Acting Secretar y Leyan to the pions: gv the eed Land Ofce, | 
(8. V. PL), Seely 23, 1900. 8 (J. RB. W.) 
George C. Ar rington has appealed from your office decision of May | 


~ 28, 1900, refusing to approve his title by assignments to military 
hones land warrant No.. 93,095, issued September 14, 1857, to Cor- 


| poral William a Brown, under act of Congress. of March 3; 1855 (10 


‘Stat., 701). | | 
- Endorsed upon said aomants 1s “what purports: . be on aeniment ‘ 
thereof by William E. Brown to Moses Ashley, without attesting _ 
witnesses, dated January 5, 1858, with a certificate of acknowledgment _ 
attached, of same date, By William i. Brown, before William C. — 
Oliver, judge of the. pr obate court, Gr een ‘county, Alabama, under 
seal of said court. : 
Also attached is what purports to be the sssignttiont ai al arene | 


_. by Moses Ashley to W. I. Preston, attested by two witnesses, dated 
September 18, 1860, with certificate of. acknowledgment of the same. — 


date before aid William C. ‘Oliver, judge of. the pes court, Gr een 
county, Alabama, under seal of said court.. — : 
Also, not attached, with said warrant and attached papers is what 

purports to be the assignment of said warrant by W. I. Preston to 
George C. Arrington. These names are both written in erasures, as 
plainly appears by inspection of the paper. . The assignment is attested 
by two witnesses, and dated September 18, 1860, the same date as the 
foregoing assignment of Ashley to Preston. - The assignment is 
endorsed with a certificate of acknowledgment, dated March 81, 1873, 
before Thomas W. Roberts, judge of the probate court of Gr een 
“county, Alabama, not under seal of the court. The official character 
at that time and genuineness of the signature of said Thomas W. Rob- 
—erts are certified ‘by Amand P. Smith, judge of thé probate court of 
said Green county, endor sed. thereon, eae J anuaty di, 1900, and 3 


7 under the court’s seal. 


The act of March 29, 1859 (10. Stat. 8), pr ede 


~All warrants for military bounty lands. . - .. are hereby declared to be assignable, 
by deed or instrument of w riting made and executed after the taking effect of this 
act, according to such form and pursuant to such regulations as may be pr escribed 
by the commissioner of the general land office. | 


By circular of October 17, 1858, and ever y circular capieauentle 
issued, the eece ony of a land warrant | is requir ed to be eae sted Bye 
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two witnesses. (2. Dec. Op. and Instructions, 974; 97 L. D.,: 219). — 
These regulations, haying been formulated by authority of Congress, — 
~~ have till abrogated the for ce of a statute. They have stood for almost 
a half century, and haye proven salutary and effective for prevention 
of fraud and for avoidance of complication of land. titles resting on 
location of military bounty land warrants. No reason appears why 5 
they should not be preserved in their integrity, or why their peg e- 
ments should not be impartially. observed and enforced. | 
But were this assignment in due. form, the instruments submitted 

would still be of doubtful character, and i it could not be said that your 
office had erred in its action. | } - 
_. The erasures in the assignment. from Pr eston to Arrington are 
entirely unexplained, and are plainly apparent. Without going into 
a discussion or review of the conflicting decisions upon the effect of 
erasures in written instruments, it suffices to say that unexplained 
they at least cast.suspicion on: the instr ument. 

_ Your office decision is affirmed. | | 


—a 


St. Paut, Mryneapouis anp Maniropa Ry.-Co. v. FocreBere. 


Departmental decision of November 3, 1899, 29 L. D., 291, recalled 
and vacated, July 24, 1900, by Acting Secretary Ryan, and Fogel- 
berg’s application for reinstatement of his homestead entry denied. 


——_—_—_— 


Noves wv. STATE OF MONTANA. 


Motion for review of departmental decision of April 26, 1900, 29 
“L. D., 695, denied by ne paere? Ryan, July 24, 1900. 


"MINING CLAIM—LOCATION EMBRACING PATENTED OR ENTERED 
LANDS. 


GRASSY GuLoH Puacer CLAIM. 


The location of a mining. claim can be made only upon the public lands of the 
United States; and there is no authority for placing the lines of a location within, 
upon, or across other claims embracing lands which have been. patented or reg- 
ularly entered under the public land laws and neye thereby become the oe 
erty of private individuals. : 


Acting Secretary Ryan to the Commussconer of the Ce re Office, 
(55. Yack.) | — dSuly 25,1900. | (A. B. P.) 
April 19, 1899, James Fox e¢ ai. tiled application for patent to. the 
Grassy Gulch placer mining claim, survey No. 18032, Pueblo, Colo- 
rado, and, October 27, 1899, were allowed to make entry therefor. 
The claim appears to have been located January 21,1899. | 


oy 
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January 30, 1900, your office, upon - consideration of the record of 
- the entry, found and held as follows: | 


In the survey, application and entry the ea claimed i is described as ee A, 
B, C, D, E, F and G, aggregating an area of 5.557 acres, each of the tracts being sep- 
arated from the others by some of the following claims: Antelope lode, survey 9675, 
mineral entry No. 866 made April 6, 1896, patented July. 3, 1896; Mule and Combina- 
tion No. 2.lodes, survey 8670, mineral entry 1261 made June 28, 1897, patented Feb- 
ruary 1, 1899; Hillside and Santa Rosa lodes, mineral entry 1262 made June 28, 1897, _ 
patented November 16, 1898; Sequoia, Ozark and Moreau lodes, mineral entry 1929 
made December 31, 1898; and the Bandera lode, survey 10157 for which mineral ° 
application 1644 was filed May 14, 1896, which application, was rejected December 

23, 1899. 

‘It will, therefore, be perceived that at date of location, as well as at. all times | 
subsequent thereto, the vacant: claimed placer tracts were rendered nongontevous : 
by the lodes hereinhefore mentioned. a 

There is no authority under the. mining law and rsecisons for ‘the ieeacen of a 
placer claim in two or’ more noncontiguous tracts. The fact that the applicants 
claimed in their location an apparently contiguous tract of 46.26-acres does not. cure — 
- this defect for the reason that the lode claims were all. embraced i in patents, entries — 
or applications at date of the placer location and the conflicting areas were. not sub- 
ject to location by the placer applicants. This office cannot. therefore consider said 
Grassy Gulch placer location as a single location, but as seven ‘separate locations .< 
each subject to separate and distinct pr oceedings for patent. : 


The local officers were ‘(iseeupon directed to call on the septate 7 
to show cause within sixty days from notice why their entry should 


oo. not be canceled; and it was stated that i in default of such showing, in 


the absence of appeal, the entry would. be canceled without further 
notice. The applicants have appealed. - 7 

— It is clear that the entry can not be sustained: The ‘Teertion of a 
| mining claim can be made only upon. the public lands of the United 
States. The lines of a location, for the purpose of establishing and | 
defining certain rights under the mining laws, may be laid within, 
‘upon, or across the surface of other claims not yet patented or entered 


(Del Monte Min. Co. v. Last Chance Min. Co.,171_U. S., 55), but there 
‘ig no authority for placing the lines of a iocatione within, upon, or 


across other claims embracing lands which have been ateited or reg- 
ularly entered under the public land laws of the United States, and 
have thereby become the property of private individuals. Lands once 
patented, or regularly purchased and entered, are no longer a part of 
the public domain, and, consequently, no longer subject to location 
under the mining laws. : 

To the extent, therefore, that it was attempted, in making the 
Grassy. Gulch placer location here in question, to place the lines: 
thereof within, upon, or across the surface of other claims which had 
been previously patented or entered, said location was and is abso- — 
lutely void and of no effect. | | 
- The several tracts embraced 1 in said so- Prica location, in so > far ag 
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they are rendered non-contiguous by intervening patented or entered _ 
claims, can be located, applied. for, and entered, under ‘the pie 
laws, if at all, only as separate and distinct claims. oe 

The tie of. your office, holding the entry for cancellation, is a 
accor rdingly ati med, and the entry i is hereby canceled, 


ve 


RAILROAD LANDS—RELIN QUISHMENT—ACT. OF J ULY “ks 1898. . 


OTIs 5. SANDERS. 


In the case of an n unperfected claim, the relinquishment contemplated ae the act of 

_ July 1, 1898, is of the whole thereof, and where such claim includes land in both ~ 

* odd- and even-numbered: sections, and the individual claimant as against the 

- Northern Pacific Railroad Company had, prior to the execution of a relinquish- | 

' ment under said act of the portion in the odd-numbered section, made entry for 

that portion.of the claim within the even-numbered section, such partial relin-. — 
quishment of the claim should not be accepted as a basis for the transfer of that. 

portion of the claim to other lands. 3 | 


deine Secretary Ryan to the. Commissioner 0 of ie General te | 
OV. 2 i . Office, duty 25, 1900. (WG): 


Otis S. Sanders has appealed from your office decision of January 
24, last, rejecting his application to: select, under the act of July 1 
1898 (30 Stat., 597, 620), the NW.+4 of SE. + of Sec. 6, T. 16 N., R. 1 
— W., Olympia land district, Washington: in lieu of lots 1 and 4, Sec. os 

T.16 N., R. 8 E., his claim to which was relinquished under said act. 

It appears that on July 10, 1894, Sanders tendered a homestead. 
application covering the.S. ¥ of the SW. 4 of Sec. 4, and lots 1 and 4, 
Sec. 9, T. 16 N., R..8 W., which application was rejected by the ioond 
officers as to the portion in the odd-numbered section for.conflict with 


the grant to the Northern Pacific Railroad Company, from which 7 


action Sanders appealed to your office. 

Following the passage of the act of July 1, 1898, supra, pr oviding 
for the adjustment of conflicting claims to eee within the. imits of: 
the grant to the Northern Pacific Railroad Company, to wit, on April 


94, 1899, your office directed the local officers to advise Sanders of the 


| privileges accorded him by said act, either to relinquish his claim in: 
_ conflict with the railroad grant and select other land in lieu thereof, 
or to retain the same, whereupon the. company. would be invited to 
relinquish its claim. | : 
In the following month, to wit, on May 25, 1899, ce ee home- _ 
stead entry for the S. $ of the SW. 4 4 of Sec. 4, being the portion of | 
the land in the even-numbered section ambmced ‘in his application: _ 
originally tendered on July 10, 1894, and on September 25, following, 
- executed a relinquttshment. of his claim to lots 1 and 4 of Sac. 9. This 
relinquishment appears to have been accepted by your office on Octo- 
ber 18, 1899, without reference to the fact that he had not ia a | 
24368— Vol. 80—-18 
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his entire dak as es bi his sépplication tendered | on J uly 10,. 
1894, and notwithstanding the fact, as must have been shown by your 
office records, that he had on May 25, 1899, made homestead entry for . 
the portion of the land in the even- qaabered section. 

The act-of July 1, 1898, merely provided for the transfer of the 
claim asserted by the individual claimant as against the railroad grant. 
Paragraph 36 of the regulations issued under said act, ee Feb-_ 
ruary 14, 1899 (28 L. D., 118), provided— : | 


Where lands are selected by an individual claimant in i of lands the Asis to 
which has not been carried to final entry and certificate, or to the submission of final 


proof entitling him to final entry and certificate, the claimant will. be required to. 


perfect his right to the lands selected by compliance with the law relating to that 
class of claims, and to submit proof thereof in the usual way, but credit will be given 
for his bona jide residence, improvements, cultivation, or reclamation, as the case may 
be, and for any payment of fees or purchase money upon the land relinquished, it 
being the purpose of the act to give individual claimants the same status with respect _ 
to the lieu lands selected ny them which they occupied with respect to the lands 
relinquished. - 

It will be necessary, ther aioe. for Binders to reside upon and 
otherwise comply with the homestead law upon the land selected in 
— leu of his claim in conflict with the railr oad grant. This he could not 
do without abandoning his homestead entry , made prior to his relin- 
quishment, for the portion of the tract in Sec. 4 covered by his orig- 
inal application. It further appears from his appeal that. he has 
contracted with the railroad company for the purchase of lots 1 and 4 
“in Sec. 9, covered by his homestead application, and his claim to 
which was subsequently relinquished, as before stated. Whether this 
contract, which recognized the railroad claim, was made prior to the 
execution of his relinquishment under the act of July 1, 1898, does 
not appear, but as-he states that he has alr eady made $10 payments 
on account of said contract it probably was. If he had, prior to the 
execution of said relinquishment,. entered into a contract with the 
railroad company for the purchase of the tract in the odd-numbered 
section, it may be, in view of his entry of the even-numbered section, 
that. he did not have a contest with the railroad company which was 
subject to adjustment under the act. of a) uly 1, 1898, at the. date of 


his relinquishment. 


Under.the circumstances, this Depai tment must, so aside the Pen 
taken by your office in accepting the relinquishment executed by 
Sanders, under the act of July 1, 1898, for only a portion of his claim. 

For this reason the action of your office § in rejecting his application to 


select another tract in lieu of lots 1 and 4 in Sec. 9, is affirmed. Fur- 


_ ther consider ation of bis right to relinquish his entire claim and select 
other lands in lieu thereof, as ua for i in the act, of J July Le 1898, | 
js at this time unnecessary. 


DECISIONS RELATING TO - PUBLIC LANDS. 195 
HLA W AII—LEASES—SECTION 73, ACT OF APRIL 30, 1900. 


InsTRUCTIONS. 


A 
Section 73 of the act of April 30, 1900, relative to the leasing of agricultural land in 
the Territory of Hawaii, does not apply to ‘‘ homestead leases’? or ‘‘right of 
purchase leases”’ for which provision had theretofore been made in the 
Hawaiian laws. : 


Acting Secretary Ryan to Hon. ee B. Dote, Governor of Hawaii, 
(oe. Vo July 27, 1900. — (W. C..P.) 


, Ihe Department is in receipt of your communication of the 10th 
instant, desiring instructions. as to whether the provision in section 73 
of an act of Congress entitled ‘‘An act to provide government for 


the Territory of Hawaii,” approved April 30, 1900, ‘Sand no lease of . . 


agricultural land shall be granted, sold or renewed by the government 
of the Territory of Hawaii for a longer period than five years until 
Congress shall otherwise direct,” ” applies to homestead leases and right 
of purchasé leases. 

Said section 73: provides: | 

That the laws of Hawaii relating to public eee the settlement of cain 
and the issuance of patents on land-commission awards, except as changed by this 
act, shall continue in force until Congress shall otherwise provide. 3 

An examination of the laws of Hawaii in connection with the pro- 
vision of the territorial act.referred to by you leads to the conclusion 
that your opinion that it was not intended that said provision should 
apply to homestead leases or right of purchase leases is justified. The 
homestead lease being for nine hundred and ninety-nine years and 
‘reserving no rent is, a8 you say, in effect the conveyance of the fee’ 
and is given after compliance with certain requirements as to resi- 
dence upon ‘and improvement and cultivation of the land very similar 

to the requirements. of the homestead law 1 in force in other parts of 
- the United States. - : 7 vA Si 

The so-called right of purchase lease i is'a part of the proceedings in 
another method for the acquisition of public lands.~ Jt was evidently 
not intended to change the existing provisions of the Hawatian law by 
which title to the public lands may be acquired, but it was the inten- 
tion to continue those provisions in force for the present, at least. . 

You are ther efore instructed that the pr ovision of the territorial act 
referred to does not apply to. homestead leases or right of purchase 
leases. se Sh 
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INDIAN LANDS—COMMUTATION—ACT OF. MAY 17, 1900. 


Nez PERCE CEDED Lanps. 


The commutation provision spntamed 4 In Sarin 2301, eee Statutes, i ig applicable 
‘ to Nez Perce ceded lands, but ‘the minimum price” provided for therein must, _ 
under the act of May 17, 1900; be determined without reference: to that provision 
of the act of August 15, 1894, which requires each settler to. pay $3. 75 per acre 
for said lands, and as though no such provision had ever been made. 


| ee Secretary Ryan to the Commissioner a the General Land Office, 
eve OS ee July 27, 1900. sot Wa Ges) 


The local officers at Lewiston, Idaho, Rene asked whether parties 
who wish to commute their homestead entries on Nez Perée ceded’ 
lands after the- passage of the act of May 17, 1900 (Public-—No. 105), 

- will be required to pay $3.75 per acre or §1. 2. you instructed them - 
that the payment of the first-named price would be required, but that 
no injustice may be done you have submitted the matter to the De- 
partment for copenalien and further cae if ae is ee 
“necessary. 3 
The requirement ee whieh gies lands were -beded: ee the Indians 
was approved by the act of August 15, 1894 (28 Stat., 286, 326), and 


it was directed that they should be subject to disposal c“ ealy under the - | 


homestead, town- -site, stone and timber, and ae sod with a pro- 
viso as follows: . | ee wt 7 | 
Provided, That each settler on sai lands shall, Bethe making final proot and — 
receiving a certificate of entry, pay. to the United States for the lands so taken by | 
him,.in addition to the fees provided by law, the sum of three dollars and seventy- 
five cents per acre for agricultural lands, one-half of which shall be paid within three 
years from the date of the: original entry; and the sum of five dollars per acre for — 
stone, timber, and mineral lands, aul to the regulations: oe oy existing 
laws. | : | | 


It was held aa commutation of hemestd entries might be. allowed 
by the payment of the designated price for agricultural lands. The 
present inquiry arises in connection with the act of May 17, 1900, 
known as the “Free Homesteads Act,” which provides— - 


That all settlers under the homestead. laws of the United States upon the agr icul- 
tural public lands, which have already been. opened to settlement, acquired ‘prior to 
the passage of this. act by treaty or agreement. from the various Indian tribes, who 
have resided or shall hereafter reside-upon the tract entered in good faith for the 


period required by existing law, shall be entitled to a patent for the land so entered. — 


upon the payment to the local land officers of the usual and customary fees, and no — 
other or further charge of any kind whatsoever shall be required from such settler’ 


to entitle him to a patent for the land covered by his entry: Provided, That the right: 


to commute any such entry and pay for said lands in the option of any such settler 
and in the time and at the prices 1 now fixed by existing laws shall remain in full 
force and effect. a 

The law pr oviding tor the aigeoeal of these lands contained no 
_ specific mention of section 2301, Revised Statutes, which relates t to the 


~ 
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commutation of homestead entries. The dewieeiend laws. were, Hew 
ever, made applicable thereto, no exception being stated as to the com- — 
mutation provisions, as was done in many of the acts providing for 
the disposal of lands acquired from the Indians. “For this reason it was. 
held that said provisions applied and that the minimum price of said 
lands should be the price specified in the act subjecting said lands to 
disposal, that is, $3.75 per acre. There is now, however, no require- 
ment for the payment of that price in the case of a homestead entry 
perfected by the required period of residence, and hence there is no 
provision of law making the minimum price af these lands $3.75. per — 
acre. The commutation provision contained in section 2301, Revised 
Statutes, is applicable to these lands, but ‘‘the minimum ae” pro- » 
vided for therein must be determined without reference to that pro- 
vision of the act of August 15, 1894, supra, which required each 
settler to pay $3.75 per acre for said lands and as if no. such ee | 
had ever been made. — 7 | 


RAILROAD GRANT—ADIU STMENT—ACTS Or MARCH 3, 1887 i> AND MARCH 
25 tee: . 


Geioaes. MinwAuKEr AND ST. Paun Rr. Co. 


Sii in hie adjustment of a railroad grant’ it appears: that homeseal or “or e-emption — 
| claims have been erroneously canceled for conflict with the grant, the claimants - 
should be notified and given opportunity to make application for reinstatement 
under the third section of the act of March 3, 1887, and to submit a showing i in 
'. support thereof; and the title of any purchaser through the railroad compariy, 
to any of the land embraced in such homestead or pre- emption claim, will not be | 
declared confirmed by the act of March 2, 1896, until after due Spey to | 
' the claimant to make such application and showing. 
-Where-title to lands erroneously certified or patented to or fora railroad company 
is adjudged to have been confirmed in a purchaser by the act of March 2, 1896, 
demand for the value of such lands should be made of the pompany for HOR | 
specific benefit they were certified or patented. eae 


‘Acting g Secretar y Ryan to the Commissioner o va the General Toe Office, | 
(SeVery . July 31,1900. (EF. W.C.) | 


With your office letter of February 2, last, was submitted a pre- 
liminary statement of the adjustment of the grant made to the State 
of Minnesota by the act of July 4, 1866 (14 Stat., 87), to aid in the 
construction of a railroad from Houston, Minnesota, to the western 
boundary of the State. Said grant was by the State conferred upon 
_ the Southern Minnesota Railway Company. - By mesne conveyances 
all the land certified to and inuring on account of said grant and then © 
undisposed of, passed to the Chicago, Milwaukee and St. Paul Rail- 
way. Company in 1886. 

ee the pamper er said adjustment it appeared that 12,381.34 
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acres ‘ia been. erroneously Siened on paeoonnt of aia or at which 
amount was subsequently reduced, upon ‘examination, to 11, 549.06 
acres, and a rule was laid upon the Chicago, ] Milwaukee and St. Paul 
Railway Company to show cause why reconveyance should not be 
made of said lands as contemplated by the provisions of the act of . 
~ March 3, 1887, or to show a dona jede sale of said lands eathor the 
meaning of the act of March 2, 1896 (29 Stat, 42). | 
_ In its answer to said rule the Chicago, Milwaukee and St. Paul Rail- 
way Company showed that the lands were not patented. to said com- 


: pany or for its use and benefit; further, that each and all of the tracts. 
were purchased by said company fora valvable consideration and had ~- 


been again sold to persons who made the sae in good faith. and a 
for a valuable consideration. | se 

Upon consideration of said answer your office found the ee of 
7 sale sufficient under the act of March 2, 1896, and that, with the excep- 
_ tion of seven specified tracts, there aré no epudieune Aree of record. 

~The status of these seven tracts is given, from which it appears that 
each of the tracts was excepted from the railroad grant by entries of 
record, either at the date of the grant or definite location of the road; 
that the claims asserted to these tracts were filed as long ago as 1878; 
that they do not seem to have been prosecuted but have never been - 
finally disposed of; that they are generally for reinstatement of entries 
erroneously canceled for conflict with the railroad grant; and that in 
one instance, that of Felix Shultz, he has since purchased the land 
from the railroad company. As four of the parties appear to have 
removed from the lands claimed by them prior to the sale thereof by 
the railroad company, you recommend that their applications be denied 
and that the titles of the purchasers from the company be declared to 
have been confirmed by the act of 1896. As to the remaining two, 
Brandt and Haynes, you recommend that they be afforded an oppor-_ 
tunity to make a showing as to whether they were residing upon the 
lands at the date of the sale by the railroad company, and that the rule 
laid upon the Chicago, Milwaukee and St. Paul Railway Company be 
dissolved and the title of the purchasers through said company be held 
to have been confirmed under. the act of 1896, excepting as to the. 
tracts embraced in the applications of Brandt and Haynes. © 

By the third section of the act of March 3, 1887, it is made the duty 
of the Seer etary of the Interior, if i in the adjustment of any railroad 


grant it appears” that the homestead or preemption claim of any Bona 


: jide settler has been erroneously, canceled on account of a ‘railroad — 


grant or withdrawal, to afford such settler a reasonable time within — 


which to.renew his application tor the reinstatement of his claim.. It 
is directed, therefore, that notice be given to all homestead. or pre- 

~ emption claimants Shoe claims are shown by the records. of your 

| office to > have been erroneously cine for conflict with this eran 
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- allowing them ninety days within which to renew their applications 


_ for reinstatement under said act and to submit a showing in support 


thereof, and that confirmation of the title of any purchaser through 
_ the railroad company to land embraced in such homestead: or pre- _ 
— emption entry will not be declared until after due opportunity has 
been afforded the homestead or preemption claimant to make the show- 
ing as herein directed, and consideration has been given’ to any such 
showing as may be filed. Aside from the lands included in such con- 
flicting claims, the showing before the. Department is amply sufficient 
to meet the requirements of the act of 1896, and the title of the pur- 
chasers through the railroad company to any and all such lands for 
which. the records do not show a claim subject to reinstatement under 
the third section of the act of March 3, 1887, is hereby declared to 
have been confirmed by the act of March 2, 1896, supra. 

- Relative to the claim of Shultz, who after ward purchased the tract 
of the railroad company, no oppor tunity need be afforded him to make 
a showing under the order herein given, but his purchase, and those 
through him, is. declar ed to have neon eonnee by said act of Mar ch 
~ 2, 1896. 

The act of 1896 contemplated a recovery against the Satentes or 
. the corporation, company, person, or association of persons for whose | 
benefit the certification was made,” of the value of the land not 
exceeding the minimum government price thereof. Proof of the — 
showing made on behalf of the Chicago, Milwaukee and St. Paul Rail- 
way Company clearly relieves. it from laa for the value of the: — 
lands under said act. 3 | 

' Tt does not clearly appear from the papers before. the epee tment — 
for whose specific benefit the lands in question were certified or pat- 
ented under the grant of 1866. Of such company, however, if it be — 


_in existence, demand should be made for the value of the lands the — 


title to which is herein declared to have been confirmed by the act of 
1896. oe 

Herewith are returned the papers for your further action in accor d- 
ance with the direction herein given. : 
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MINING CLAIM—EXPENDITURE—PARAGRAPH ‘58 Or MININ G 
. REGULATIONS. ; 


_‘TepeRroon AND OTHER Lopes. 


| Paragraph 53 of the mining regulations, as. jraendéa March 14, 1898, pre mone that 

7 proof of the expenditure of five hundred dollars upon a group of several loca- 

tions held in common is sufficient where protests or adverse claims prevent the | 

_ application for patent embracing such locations from being passed to entry prior 

to July 1, 1898, is not applicable where it appears that under the regulations — 

then in force, irrespective. of adverse claims. or proleen no entry of the claim . 
could have been allowed until after said date. : 


Acting Lg rreabiindd Ryan to the. Conmsnonee 0 of ha Boral Land Office, | 
| eo V. P.) - oP 4 duly 31, | (EK. B., Jr.) 


This is an en by Edward Parker, claimant of the Tenderfoot, | 


2 Tenderfoot No. 1, Tendlerfoot No. Os ad the Mollie Gibson lode ae a 


ing claims, survey No. 12209, embraced in mineral entry No. 4428, 
made June 29, 1899, eealtville: Colorado, land district, from the jeer 
sions of your office dated September 8, 1899, and April 14, 1900, the 
latter on review, holding the entry for cancellation on the ground that 
it was not hoaa that five hundred dollars’ worth of labor has been 
expended or improvements made upon or for the benefit of each loca- 
tion embraced in the entry as required by the mining laws. 

As shown by the report of the deputy mineral surveyor who. sur- 
veyed the claims for patent, and the certificate of the surveyor-general, 
the improvements credited to the claims consist of a discovery shaft 
on each, and, in addition, two dr ifts and a cut on the Tenderfoot, 
valued at a total of $980. Appellant contends that, under circular 
instructions of March 14, 1898 (26 L. D., 378), sriencling paragraph 53 
of mining regulations approved December 15, 1897 (25 L. D., 561, 
578), because of the filing and pendency of a protest: hereinafter men- - 
tioned against the application, it is only necessary that an expenditure 
of $500 be shown upon the entire gr On: of claims embraced 3 in the said 
entry. 


Said Daneoraen 53, aS ; amended March 14, 1898, and still in | foree - 


(28 L. D., 603), reads: 


The claimant at the time of filing the Peoneucy for patent; or at any fae within | 
the. sixty days of publication, is required to file with the register, a certificate 
of the surveyor-general that not less than five ‘hundred dollars’ worth of labor 


has been expended or improvements made, by the applicant or his grantors, upon oy 


each location embraced’ in the application, or if the application embraces several 
locations held in common, that an amount equal to five hundred dollars for each . 
. location, has been so. expended upon, and for the benefit of, the entire group; that — 

' the plat filed by the claimant is correct; that’ the field notes of the suryey, as filed, 
furnish such an accurate description of the claim as will if incorporated in a patent 
serve to fully identify the premises and that such reference i is made therein to natu- 
ral objects or permanent monuments as will perpetuete and fix the locus thereof: 
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Provided, That as to all applications for patent -made and passed to entry before 
July 1, 1898, or which are by protests or adverse claims prevented from being passed 
to entry Retors that time, where the application embraces several locations held in 


-* common, proof of an expenditure of five hundred dollars upon the group will be 


sufficient and an expenditure of that amount need not be shown to have been made 
upon, or for the benefit of, each location embraced i in the application. — 

The application for patent to the-said claims was filed Apr il 18, ‘1898. 
Publication of notice thereof was commenced in a weekly newspaper, : 
April 30, following, and was continued until July 2, 1898, making ten — 
insertions therein in accordance with paragraph 50 of official regula- 
tions then in force (25 L. D., 561,.578). No adverse claim was filed 

against the application, but. on June 29,1898, a protest was tiled 
: against it by one Benjamin F. Reed, aiieh was not finally disposed of 
by your office until March 1, 1899. The appellant insists that this 
protest prevented the silowmanee of entry of the said claim prior to 
July 1, 1898, and that, therefore, the application falls within the 
exception stated in the proviso to paragraph 53 as amended, and it 
was only necessary to show an expenditure of $500 ue the a 
group of claims. 

The insistence can not be niinen ‘The rule of paragr ap 50 of 


-_ official regulations, supra, requiring ten insertions of the notice of 


application when published in a weekly newspaper, as was the case 
here, was in force when this application was filed and so continued 
until March 25, 1899, when it was abrogated by the decision of the 

Department in the case of Davidson v. The Eliza Gold Mining Com- 
pany (28 L. D., 224), wherein it was held that such rule was inconsist- 
ent with the statute upon the subject, and. that— 


When the notice has been inserted in nine successive issues of a weekly newer tua? 
and the full statutory period of sixty days has elapsed the publication is complete. — 


The change in the rule as to the period of publication ina weekly 


newspaper could not, however, avail anything in the case at bar. 
Under the regulations in force during the period of publication of 
notice of said application no entry of the said claim would have been 
allowed. until after July 2, 1898. | 

It can not be truly said, therefore, that it was as said pr otest which 
prevented the application from being passed to patent prior to July « 

1, 1898.. It is due pr imarily to claimant’s own neglect to take advan- 
_ tage of the notice given In said paragraph 58, as amended, that it is’ 
- now necessary for him to show an expenditure of $500 in labor or 
improvements upon or for the benefit of each, of the’ above-named 


claims. Instead of proceeding pr omptly to give notice of his applica- _- 


tion, he allowed nearly. two weeks to elapse after filing the same 
before commencing to publish notice thereof. That he is now to be 


_ put to additional expense and delay before securing patent, he has only = — 


_ himself to blame. His application does not come within the terms of 
the said pr oviso, but. comes under the rule of the statute and of exist- 
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ing semaana: requiring Ave bindied dollars’ worth: of labor to ae 
expended or improvements to be made, prior to the expir ation of the 
period of publication, upon or for the benefit of each mining location 


embraced in an application for patent. (See in connection been case of ~ 
B. P.O. E. Gold Mining Co., 29 L. D., 605.) : 
The decisions of your office are afhr aoa | 


~LUTHYE ET AL. v. NORTHERN Pacrric R. R. Co. 


- Motion for review of departmental decision of April 18, £900, 29 
L, D., 675, denied by Acting Secretary Ryan, August 1, 1900. 


MINING CLAIM—APPLICATION— _-ADVERSE—AN Ae EXPEN DITURE— 
. RELOCATION, 


Ta Marpure Love. Mrine Cram. 


_ When the right to a patent to a mining claim. hag been fully acquir ea the equitable 
title in the purchaser is complete and there i is no obligation on his part to make 
further-expenditure in labor or improvements on the claim under section 2324 of 
the Revised Statutes, and no interests can thereafter be bie ag relocation 
or otherwise as against him. , : 

The annual expenditure of one- hundred dolians in labor or improvements ona min- 
ing claim, required by section 2824 of the Revised. Statutes, is solely a matter 
between rival or adverse claimants to the same mineral land, and goes only to | 

_ the right of possession, the determination of which is committed exclusively to 
the courts. Itisa matter with which the land department has nothing to do; | 
and hence can make no determination with respect to it. :. 

The failure of an applicant for patent to a mining claim to prosecute his application to , 

- completion, by filing the necessary proofs and making payment for the land, 
within a reasonable time after the expiration of the period of publication of — 

- notice of: the application, or after the termination of adverse proceedings in the 

_ courts, constitutes a waiver by the applicant of all rights obtained by the earlier 
pr oceedings upon the application. 

A protest against an application for patent to a mining claim, sileping failure to bees 
up the annual expenditure under section 2324 of the Revised Statutes during the » 
‘pendency of proceedings upon an adverse claim, or upon a former protest, and 
the relocation of the claim on account thereof, does not Dee eS which 
call for investigation by the land department. 

The proceedings necessary to the completion of an application for patent to a mining 
claim, against which an adverse claim or protest has been filed, if taken by the 

applicant at the first opportunity afforded ‘therefor under the law and depart- 
mental practice, will be as effective as if taken at the date when, but for the ~ 
adverse claim or protest, the proceedings ¢ on the application could have been 
‘completed. | : 


_ Aeteng Secretary Ryan to the (mene of the General oe Ofc, 
Wa Vs D.) eS August 3, 1900. (A. BLP) 


April 4, 1896, The ‘Auburn Gold } Mining ae Milling Company filed ae 


applieation for patent to. the Marburg lode ae) clam, mEyey: N 0. se 
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10,399, Pueblo, one ado. N otice of the application was ably pub- | 
: lished, commencing April 18, 1896. During the period of publication 
an adverse claim was filed on behalf of a conflicting claim known as the 
Baby Dora lode. Suit thereon was duly instituted in the district court 
for the county of Fremont, State of Colorado, wherein said claims 

were then situated, and remained pending in said court until March 24, 
1897, when it was dismissed upon stipulation by-the parties. 

June 20, 1896, a. protest against the allowance of entry upon said 
epolicabion was filed by John Opie ab. August 18, 1898, the local 
officers dismissed the protest. That action was affir med by your office, 
October 22, 1898, and, on appeal, was sustained by the Department in- 
its decision of October 14, 1899, in the case of Opie e¢ a. v. Auburn ~ 
_ Gold Mining and Milling Coinpany: (29 L. D., 230). - 

In the meantime, June 4, 1899, one J oseph Crumby filed another 
protest against said application for patent, anoe nes. in substance and 
effect: | 

1. That the applicant company failed duri ing the. year 1898 to make 
- the expenditure of $100, in labor or improvements on the Marburg 

claim, required by section 2324 of the Revised Statutes; — : | 

2, That on account of such failure the protestant and one J ohn Mott 
relocated said claim January 1, 1899; and | 

8. That in-view of such claimed relocation, entry une patent should 
ook be allowed upon the present proceedings. — Ps 

This protest was forwarded to the Department pending the appeal , 
in the Opie case, but was remanded to your office for appropriate | 


action. By decision of January 30,1900, you held the protest to be 


insufficient and dismissed it. Grumby and Mott have appealed. 

The Marburg claim was located in 1892. Section 2324 of the Revised 
Statutes, among other things, provides that— 
. On each claim located after the tenth day of May, eighteen hundred and seventy- 


two, and until patent has issued therefor, not less than one hundred dollars’ worth 
of labor shall be performed or improvements made cues, each year. : 


Also, that— 


upon a failure to comply with these conditions, the claim or mine upon which such 
failure occurred shall be open to relocation in the same manner as if no location of 
_ the same had ever been made, provided that the original] locators, their heirs, assigns, 
or legal representatives, have not resumed work upon the claim after failure and 
before such location. 7 


The case of Benson Mining and Smelting Company v. Alta ane | 
and Smelting Company (145 U. S., 428) was. one where the applicants 
for patent had gone thr ough the -ilay proceedings required to obtain 
patent to a mining claim in 1879, had paid the government price for 
the land, and had received the figiial certificate of purchase., There-— 
after they sold and. conveyed the claim to other parties, who continued 
to doa large amount of work thereon until 1882, but did no work dur- 
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ing that year. A relocation of the claim was made. in 1883, based 
upon the fact that no work was done in 1882. - Patent was not issued 
to the applicants. until 1884. The controversy involved the question 
of the ownership of the claim under the mining laws. The Benson. 
company claimed under the patent of 1884, and the Alta company 
claimed under the. relocation of 1883. On behalf of the latter coni- 
pany, the appellant i iri the case, it was contended that the provision Or, ¢ 
the statute requiring the expenditure: of $100 in labor or improve- | 
ments on the claim ‘‘ until patent has issued therefor,” must be liter- 
ally construed, and that inasmuch as such cependiiure was not made 
on the claim in that case for the year 1882, all rights under the origi- 
nal location and the application for patent and proceedings thereon in 
1879, thereupon ceased, and the relocation of 1883 B operated & to vest the. 
“property in the relocators. | 
In reference to this contention, “the supreme court, atten “quoting | 
the language of the statute herein above referred to, ‘anid: 


This language, standing by itself, apparently sustains the contention of the appél- | 


lant; but a consideration of the provisions of all the statutes respecting mining claims 
- makes it obvious that such is not the true construction. . The precise question has 
never been presented to this court; but the import of sever al decisions is against 
| appellant’s contention. The uniform ruling of the land department has been against 
_it, the question having been presented at an early day and fully examined. In the 
~ case of the American Hill Quartz Mine, reported in Sickels’ Mining Laws and Deci- | 
sions, pages 877 and .385, and also in Copp’s U.S. Mineral Lands, page 254, are well- — 
considered opinions by the Commissioner of the General Land Office and the Secretary 
of the Interior, each holding that, when the price of.a mining claim has been paid 
the equitable rights of the purchaser are complete, and there is no obligation on his 
part to do further annual work, the delay in issuing the patent being a mere matter 
occurring in the administration of the land department, and ae patent when issued 
by relation taking effect as of the date of the purchase. | 


_ In another part of its opinion the court further said: 


Obviously section 2324 does not provide for the acquisition of title to the land.. 
Its scope aiid purport are expressed in the. opening words, as follows: ‘‘The miners | 
of each mining district may make regulations not in conflict with the laws of the — 


e - United States, or with the laws of the State or Tertitory:in. which the district is situ- 


ated, governing the location, manner of recording, amount of work necessary to hold | 
possession of a mining claim, subject to the following requirements:’’ and then fol- 
low several provisions.in the nature of limitations on, the general ‘authority thus given 
to mivers. Among them is that quoted. That . evidently does not. refer to the 
“location,” or ‘‘manner of recording,” but to the “amount of work necessary to 
hold possession ofa mining claini,’’ that is, to continue the mere possessory title.” 

And so we find that section 2325 provides that ‘‘a patent for any land alainied and 
located for valuable deposits may be obtained in the following manner:”’ and gives” 
thereafter the various steps necessary to be taken to purchase the land. Near its” 
close is this, as to the patent: “If no adverse claim shall have’ been filed with the 
register and the receiver of the proper land office at the expiration of the sixty days - 
of publication, it shall be assumed that the applicant is entitled to a patent, upon 
‘the payment to the pr oper officer of five dollars per acre, and that-no adverse claim. 


| exists. ”. In other words, when the price is paid the tight to a patent immediately = 


arises. If not issued at once, it j is hecause the magnitude of the business i in the land 
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department causes delay. But such delay: in the mere administration of affairs, 
does not diminish the rights flowing from the purchase, or cast any additional bur- 
dens on the purchaser, or expose him to the assaults of third parties. ) 


And after referring to and considering a number of authorities — 
bearing on the subject, the court concluded its opinion on that ‘branch 
of the case as follows: 7 | | 

There is no conflict in the walines of this court upon the question With one voice 
they.affirin that when the right to a patent exists, the full equitable title has passed 


to the purchaser, with all the benefits, immunities and burdens of ownership, and - 
that no third party can acquire from the government interests as against him. 


The principle thus announced was followed and applied by the 
Department in the recent case of McCormack v. Night-Hawk and 
Nightingale Gold Mining Company (29 L. D., 373), wherein it was_ 
held, in substance and effect, that an applicant for patent to a mining © 
claim who has gone through the regular proceeding srequired in such 
cases, has paid the purchase money for the land and obtained the usual 
certificate of purchase and entry, is not obliged to continue the annual 
expenditure upon the claim required: by section 2324 of the Revised . 
Statutes; and that such certificate of purchase and entry, as long as it 
_-Temains uncanceled, is equivalent to a patent, in so far as the rights of 
_ third parties are concerned. See also Morgan é ai. v. Antlers-Park- 

Regent Consolidated Mining Company (29 L. D., 114). 
In the case of Cain e ad. v. Addenda Mining Company (29 L. D., 62), 
which involved the construction of certain pr ovisions of sections ‘9394 
‘and 2325 of the Revised Statutes, the Department (pages 66 and 67) said: 


The difficulty here arises from the fact that the Addenda company filed its appli- 
cation for patent in the local land office in 1879, made. due posting and publication 
thereof and upon the termination of certain adverse proceedings in 1882 became enti- - 
tled, upon paying-the purchase price, to make entry of all the ground embraced in: 
its application and notices which had not been awarded to others in such adverse 
proceedings. Instead of exercising this right the company took no further proceed- 
ings under its said application until in 1894, after the lapse of twelve years and after | 
the institution of the suit by the protestants to quiet title in themselves to the portion 
of the-ground here in controversy. The mining laws contemplate that proceedings — 
under an application for patent should be prosecuted to completion within a reason- 
able time after the required publication, or after the termination of proceedings on 
adverse clainis, if any are filed; otherwise by making application for patent and giving 
notice thereof, but without eae payment of the purchase pr ice, one would become 
entitled to project indefinitely into.the future the assumption of section 2325 ‘that. 
no adverse claim exists’? notwithstanding the requirement of. section 2324 that an 

expenditure of one hundred dollars i in labor or improvements shall me made upon 
a mining claim during each year until entry. is allowed. ~ : 7 

The Addenda company permitted its application to lie dormant sO. many years 
without making payment of the purchase price that it must be held to have waiy ed 
the rights obtained by the earlier proceedings upon the application. Its entry in 
1894, therefore, ought not to have’ been allowed, and for that reason must be canceled. 


The case of P. Wolenberg et al. (29 Li. D., 302) was one where appli- _ a 


cation for patent to a mining claim had been filed in- December, 1896, ~ 
and pe en of BOLIC thereon completed February: 3, 1897, without | 
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adverse ‘i alm or pr teat to pr event payment for the land as the aioe: | 
ance of entry. Payment was not made, however, until December 21, 
1898, when entry was allowed. Upon a pr otest alleging, among aie , 
thing s, that the applicants for patent had failed to make an expendi-. 
ture of $100 in labor or improvements on the claim for the year 1896, 

and that by reason of such failure the protestant had relocated the 
claim in March, ‘1897, your office, May 9, 1899, ordered a hearing for 
the purpose of determining, along with certain other matters, whether. 
such expenditure had been made. On appeal by the entryman from 
that order the Department, in the course of its opinion, said: 


In the present case the order for a hearing, in so far as it directs an inquiry into 
‘the charge of: failure to make an expenditure of one hundred dollars, in labor or 7 
improvements, on the Mascot claim during the year 1896, and the alleged relocation 


- . of the claim by reason thereof, clearly relates to matters over which the land depart- 


‘ment i igs without authority. The annual expenditure of one hundred dollars, in labor 
or improvements, required by section 2324 of the Revised Statutes,.is solely a matter 
between rival or adverse claimants to the same mineral.land, and goes only to the 


right of possession, the determination of which iscommitted to the courts and not to. — 


the land department. In this respect the requirement made by section 2324 is essen- 
_ tially different from that made by section 2325, which makes the expenditure of five 
hundred dollars, in labor or improvements, a condition to the issuance.of patent, 
and therefore a matter between the applicant for patent and the government, the © 
_ determination of which is committed to the land department. Where the required 


expenditure of five hundred dollars has been made upon a mining claim; failure to. 


perform annual assessment work will not, in itself, prevent the issuance of patent or — 
furnish any ground of protest against the allowance of a mineral entry. 

In another part of the opinion, after citing and quoting on the 
_Cain-Addenda case, supra, it was further said: 


In this cage nearly two. years elapsed. after the required . publication before any. 
effort was made to carry the application to completion, and in the meantime there 


may have been, as claimed, a legal relocation of the claim, based upon a failure by . 


the claimants to make the afaiual expenditure in labor or improvements which is | 
necessary to the continued maintenance of their possessory right as against subsequent | 
locators. ° The assumption, declared in section 2325 of the Revised Statutes, that no 
adverse claim exists in those instances where no adverse claim is filed in the local 
office during the period of publication, relates to the time of the expiration of the 
period of publication and to adverse claims which might haye been made known at 
the local office before that time. It has nothing to do with adverse claims which — 
are initiated subsequent to that time and which could not therefore have been made 
_ known at the local office during the period of publication. The statutory declara- 
tion does not compel any assumption in this instance to the effect that no adverse © 
claim intervened between the earlier proceedings upon the application for patent, | 
which ended February, 8, 1897, and the making of the entry on December 21, 1898. 
In the presence of the. sluimicd: relocation of. the Mascot after the expiration of the 
‘period of publication, the applicants for patent: are not in a position to ask or urge 
that their laches or. delay be disregar ded. It follows that the entry must be canceled. | 


See also the same case, on. review, 29 L. D. ,488. 

In Barklage & ai. v. Russell (29 L.. D.. , 401) the ne of the 
-Cain-Addenda and “Wolenberg. cases was followed and ee ih 
that « case the Ce said: 
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The allegations of the protest : amount to Hethings more nor less than te asser ai | 
of a claim adverse to that of the entryman Russell, and arising subsequent to the 
period of publication of the notice of the application for patent. The land depart- 
ment has nothing to do with questions as to the performance of annual expenditure 
~ upon mining claims, nor of alleged relocations thereof by reason of failure to perform 
such expenditure, arising under section 2324 of the Revised Statutes. These ques- 
tions are solely matters between rival or adverse claimants to mineral lands and go 
_ only to the wight of possession of the land involved. “The determination of that. 
right, between such claimants, however, or whenever the adverse’ claim may be. 
alleged to have had its origin, is committed by the mining laws to the courts alone. 


In the more recent case of Reins v, Montana Copper Company ebal. - 
(29 L. D., 461), in applying the same ane to a somewhat different — 
state of facts, it was said: | 
The facts 3 in the case relative to the placer application for. patent bring it clear ly 
within the rule announced in the case of Cain e¢ al. v. Addenda Mining Co., on review — 
(29 L. D., 62), and approved and followed in the more recent cases of P. Ww olenberg 


et al, (id., 302), and William Barklage et al. v. Jay E. Russell.(id., 401), that failure to © 
prosecute an application for patent to completion within a reasonable time after the © 


expiration of the period of publication or the termination of adverse proceedingsin 


the courts constitutes a waiver of all rights obtained by the earlier proceedings upon | 
the application. This rule is equally applicable to the failure of the placer claimant 
to take and complete, within a reasonable time, the proceedings necessary to obtain 
a patent in pursuance of the judgment rendered in the adverse proceedings against 
the application for patent to the Betsy Dahl lode claim. That judgment could give 
the placer claimant no greater or higher right to a patent than was obtained by the 
earlier but unperfected proceedings upon its own. application for patent oo te 
That judgment is of no avail against subsequent laches. It is not such a ideineat 
but the making of a mineral entry, that relieves an applicant for patent from the 
obligation to perform annual expenditure. . Hence the judgment in its favor afforded 
the placer claimant no immunity from a subsequent relocation of the claim and con- 
sequent loss of the right of possession if it failed to make thereon the requisite annual 
expenditure and did ‘pot resaitie Work beforssuch location: This being so, delay 
in perfecting a right to patent under a judgment obtained in opposition to the appli- 
cation of another, as well as delay in perfecting such right under one’s own applica-. 
tion, may amount. to laches ‘such as will entail a loss of the right acquired. by the 
prior proceedings. 


The case of Gillis VD. Downey, decided | February 28, 1898, by the 
“United States circuit court of appeals for the eighth circuit (85 Fed. 

Rep., 483), was a suit instituted for the purpose of quieting title in the 
plaintiff to certain lands containing ae mines. ob the course of its 
opinion the court said: ae 


The bill sets out.all the facts which sae saunetenes ie sae complainant with the 

prerequisites of the federal statute investing him with the right of possession to the 
land in controversy, and entitling him to enjoy that right undisturbed, and to have 
his title to the possession quieted against the pretended adverse claim of the defendant. 
But it is insisted by defendant that, as he had made application to the land-office | 
department for a patent, pursuant to the provisions of section 2325, Rev. St., and the 
60 days prescribed therein for publication of notice of such application had expired 
before the complainant adversed the application, the complainant i is precluded from 
contesting, his right toa patent. It does not appear from. the averments of the bill 
that the ae notice was. ever pou as oe by the statute. But, assume 
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that it was, ‘this fact fies no Bren to the instance where the adverse. ants does 
not arise until after the expiration of the 60-days’ limitation, and the applicant for 
the patent has let his application lie dormant for a number of years without either 
paying the purchase money or doing the required work of $100 each year pending the 
application for patent. . Enterprise Min. Co. ». Rico-Aspen Consol. Min, Co., 32 U.S. 

- App., 75, 13 C. C. A., 390, and 66 Fed., 200, affirmed in 167 U. S., 108, 17 Sup. Ct.,. 
762. The filing of the application. for patent does not suspend the Obligation to keep 
up the required work where, without paying the pur chase money, the claimant per- 
mits his application to sleep for years, as in. this case. And “‘upon such failure to. 
comply with these conditions the claim or mine upon which the failure occurred 
_ shall be open to relocation in the same manner as if no location of the same had ¢ ever 
been made,”’ Black v, Mining Co., 163 U. 6., 450, 16 Sup. Ct., 1101. 


From the authorities stated the following pr opositions, Kenan: g more 
or less directly upon the aneven here: pe may be regarded as 
settled law: 

1. When the right to a patent to. a mining élaim aa ieee fully 
acquir ed the equitable title in the purchaser is complete and there is | 
no obligation on his part to make further expenditure in labor or 
improvements on the claim under section 2324 of the Revised Statutes, 
_ and no interests can ther eater be acquir ed by relocation or otherwise 
as against him; 
2. The ganna expenditure of one hundred dollars in labor or 
improvements on a mining claim, required by section 23824 of. the 
Revised Statutes, is solely a matter between rival or adverse claim- 
ants to the same mineral land, and goes only to the right of possession, 
the determination of which is committed exclusively to the courts. It 
is a matter with which the land department has‘ nothing to do, and 
hence, can make no determination with respect to it; and 
38h That the failure of an applicant for patent to a mining claim to. 
' prosecute his application to completion, by filing the necessary proofs 
and. making payment for the land, within a reasonable time after the 
expiration of the period of publication of notice of the application, 
-or.after the termination of adverse proceedings 1 in the courts, consti-. 
tutes a waiver by the applicant of all rights, obtained by the earlier 
proceedings upon the application. - 
In this case the application for patent was filed in algal 1896. - 

During the period of the publication the Baby Dora adverse claim. 
was filed, and, within due time, suit was instituted thereon, the pro-. 
7 ceedings in hich were not terminated until March 24, 1897. Prior. 
- to that date the Opie protest, had been filed. That protest was not. 
finally dismissed until October 14, 1899, and before that date the 
present protest,.of June 4, 1899, was filed. 

Section 2326 of ne Revised Statutes, among other things, provides 
that— | | : yy | ee 

- Where an adverse claim. is s filed daune ae period of publi ued it nail be upon, 


oath of the person making the same, and shall show the’ nature, boundaries, and 
or lene of such adverse ea and, _ Brose UNE except, the pupcavon of notice, 
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and. making and filing the affidavit thereof, shall be stayed until the controversy 
shall have been settled or decided by a court of competent ene or the adverse | 
claim waived. | 
There is nome to maioate that bi Baby oe oe claim did 
~ not in all respects conform to the requirements of the statute. Asa 
result of the filing of that adverse and the timely institution of suit: 
thereon, all further proceedings upon the application for patent, with» 
the exception stated as to the publication of the notice and the filing 
of proof thereof, were, according to the terms of the statute, stayed 
until March 24, 1897, when the adverse suit was dismissed and the 
adverse claim thereby waived. This stay of proceedings was absolute, 
made so by the statute. .During its continuance the applicant com- 
pany could do nothing further towards the completion of the patent 
‘proceedings except. to cause the publication to be completed and the 
affidavit thereof to be made and filed. The effect of the stay was to. 
absolutely prevent the making of entry until the controversy should © 
be settled or decided by a court of competent jurisdiction or the: 
adverse claim should be waived. If the company had offered to make 
entry the offer would have been rejected. If it had made tender of 
the purchase price of the land the tender would have been refused. 
Practically the same condition has existed, in so far at least as the 
applicant’s right to complete its patent proceedings is concerned, ever 
since the adverse suit in the.court was dismissed. The Opie protest 
which had been filed and was then pending, presented some matters 
properly cognizable by the land. department, and until those matters 
were inquired into and determined, it would, according to depart- 
mental practice in such instances, have been improper to have allowed 
entry on the application. Before that protest was determined the 
present one was filed, the effect of which was, and still is, to prevent: 
entry. being made. It thus appears that at no time since the expira-- 
tion of the period of publication of notice of the application for patent, 
have the conditions been such that the BDL cHae company could nave : 
paid tor the land and made entry of its claim. | 
_ In full view of all this, the present protestants contend, in effect, : 
that because of their assertion of a relocation of the claim for their 
own benefit, on account of the alleged failure of the applicant company 
to make an expenditure of one-hundred dollars in labor or improve-_ 
ments during the year 1898, entry and patent for the claim can not be 
allowed upon the pending mipplication. and that said company should — 
be required to commence patent proceedings anew so as to afford the | 
‘protestants an opportunity to file an adverse claim, based upon said 
alleged relocation.. In other words, the contention is that the apph- - 
cant company, notwithstanding no opportunity has as yet been afforded 
it to make payment and entry for the claim applied for, must never-_ 
theless be held to have waived or for feited all phe nts under its oe 
24368—V ol. 830-——-14 _ 
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tion for patent, and the proceedings had ther eon, because of the 
alleged omission in the matter of annual expenditure for the year 
1898, and the relocation of the claim on account thereof. 

The position assumed by the protestants is not believed to be a 
tenable one. Certain it is that the applicant here can not be charged 
with failure to prosecute its application to-completion within a reason- 
able time after the expiration of the period of publication of notice 
thereof, as was done in the cases of Cain e¢ al. v. Addenda Mining Com- 
pany, P. Wolenberg e al., Barklage e ai. v. Russell, and Gillis ». 
Downey, hereinbefore referred to. In each of those cases the appli- 
cation for patent, without occasion therefor, was suffered to lie dor- 
mant for a number of years, with no effort on the part of the applicant 
to carry the same to completion. In this case, upon the ‘filing of the 
Baby Dora adverse claim, further proceedings with the view to carry- 
. ing the application for patent to completion, were stayed by statutory 
mandate. Nor can it be said here, as was done in the case of Reins v. 
- Montana Copper Company, swpra, that the applicant for patent failed 
to complete, within a reasonable time, the proceedings necessary to 
obtain patent after the judgment of the court in the adverse suit was 
rendered. The proceedings had on the protests since the termination 
of that ‘suit, have, according to departmental practice, been equally 
effective to prevent the completion of the application for patent, as was: 
the adverse suit prior to its dismissal: In each of the cited cases, failure 
by the applicant to seasonably press his application to completion was 
apparent, and during the existence of that failure other rights were 
claimed to have intervened.. No such failure exists in this case, and 
there is no room for the application of the doctrine of laches. The 
law does not impute laches to a party because he has not done, not 
offered to do, something which, even though he had made the offer, he 
would not have been allowed £6 do. 

Again, section 2326 of the Revised Statutes, after providing that a 
party co has filed an adverse claim during the period of publication 
tion, shall within thirty days thereafter— — | 


commence proceedings in a court of competent jurisdiction, to determine the ques- — 
tion.of the right of possession, and paosecate the same with reasonable diligence to 
- final judgment— . 


further declares as Sigs: 


After such judgment shall have been rendered, the party entitled to the possession 
of the claim, or any portion thereof, may, without giving further notice, file a certi- 
fied copy of the judgment roll with the register of the land office, together with 
_ the certificate of the surveyor-general that the requisite amount of labor has been | 
expended or improvements made thereon, and the description required in other 

_ cases, and shall pay to the receiver five dollars per acre for his claim, together with — 
the proper fees, whereupon the whole proceedings and the judgment roll shall. be 
certified by the register to the Commissioner of the General Land-Office, and a pat- . 
ent shall issue thereon for the claim, or such portion thereof as a appucent shall | 
appear, from the decision of the court,. to rightly possess. 
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' It is to be observed that under the statute, the party who succeeds 
in the court may, wethout giving further notice, file with the proper | 
officer a copy of the judgment roll; accompanied by the necessary evi- 
dence of description, and of the amount of labor expended or improve- 
ments made as required in other cases, and obtain patent for the land 
which he has been adjudged to rightly possess, upon pe payment 
therefor, together with the proper fees. | 

Kt matters not that the adverse suit. may have tees pending in the 
courts for years. The successful party is nevertheless entitled to his 
patent under the statute, upon filing a copy of the judgment roll and 
complying with the conditions. stated, wthout giving further notice. 
From this it would seem necessarily to follow that an applicant for - 
patent who has, been adversed in the courts, is not: obliged, after the 

commencement of the adverse proceedings, to keep up the annual 
expenditure under section 2324, in order to prevent the relocation and 
probable loss of his claim ‘during. the pendency of such proceedings. | 
If this were not the intention of the law how could patent be obtained- 

‘in such a case after the termination of the-adverse proceedings, upon — 


7 filing the required proofs and making the necessary payments, without 


giving further notice? It it had been intended that the question of 
annual expenditure during the pendency of adverse proceedings in the 
courts should be inquired into subsequently to the terminations of 
such. pr oceedings, however prompt the applicant for patent may have 
been in endeavoring to carry his application to completion after the 
court’s judgment: in his favor, specific provision would doubtless have 
been made as to the manner of conducting the inquiry. The statute — 
contains no such provision, and the positive declaration that the party — 
entitled to the possession under the court’s judgment may obtain his 
patent, upon compliance with the conditions stated, without gtving 
Surther notice, strongly negatives the idea that any ane inquiry was 
within the contemplation of the law makers. | 
- [fan applicant for patent, who has been adversed under the statute, 
— is required to keep up the annual expenditure under section 2324 dur- 
ing the continuance of the adverse proceedings in the courts, it must 
be for the reason that without such annual expenditure the claim is 
liable to relocation and consequent forfeiture. There could be no 
other reason. In every case, therefore, where the litigation over the 
adverse claim continues for a period of time within which failure to 
make the annual expenditure might occur, anda relocation of the 
_ claim on account thereof might be made, although the adverse pro- - 
 eeedings should ultimately be determined in the applicant’s favor, — 
there would have to be.another notice and opportunity for an adverse | 
suit in a court. of competent jurisdiction to settle or determine the > 
possessory right to the claim between the applicant for patent and 
any such relocator thereof, for the reason that it is not within the: 
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province of the land department to determine possessory rights or 
questions involving the annual expenditure required for the main- 
tenance thereof. It is plainly to be seen that if such were the law, 
the same proceedings might be repeated again and again under the 
same application for patent, and thus be the means of indefinitely 
delaying, if not entirely defeating, all applications against’ which 
_ adverse claims are filed. Such a construction would reduce the statute 
to an absurdity and should be rejected for that reason, if for no other. - 

Assuming that the applicant company, up to the date of the filing 
of the Baby Dora adverse claim, and subsequently to the time of the 
expiration of the period of publication, had done everything that 
under the law could be done, toward establishing its right to make 


payment for and receive patent to the land embraced in the claim — 


applied for—and nothing to the contrary is shown—it must be con- 
ceded that all the equities are in favor of the company as against 
the contention of the protestants. It was through no fault or neglect: 
of the applicant, but on account of the false clamor of an adverse 
claimant and of the protestants, Opie e ad. and Crumby, that the © 
required payment was not’ and could not have been made after. the 
expiration of the period of- publication and prior hereto. Every con- 
sideration of equity, therefore, seems to demand that the compulsory 
delay occasioned by the proceedings on the adverse claim, and cn the 
protest of Opie e-ai., should not operate to the applicant’s prejudice. 
The view which accords with ‘sound reason, as well as with the’ prin- 
ciples of equity and justice, clearly is that the proceedings necessary 
to the completion of the right to a patent, if taken at the first opportu- 
nity afforded therefor under the law and departmental practice, with 
respect to matters like that here under consideration, should be held 
to be as effective as if taken at the date when, but for the filing of the 
adverse claim and protest, the proceedings on application could 
have been completed. 

_ Nor is there any reason why the foregoing considerations, except 
_ the discussion of the provisions of the statute relating to the issuance 
of patent upon the judgment roll after the termination of adverse 
proceedings in the courts, should not. apply with equal force to the 
delay caused by the filing of the Opie protest and the proceedings had 
thereon, during which time the claimed relocation by the present pro- 
testants was made. It was no more the fault of the applicant company 
that it was prevented from completing its. patent proceedings in the 
one case, than it was in the other. There is no room for the impu- 
tation of laches in the one case, any more than in the other. Itis — 
equally clear that the absurd results suggested as a probable conse- 
quence of the construction contended for, if applied to delays caused: 
by the pendency of adverse proceedings in the courts, would be just. 
as likely to follow sucha construction, if applied to delays caused by. 
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the pendency of protest proceedings. In addition to this, it may be 
said that there appears to be no good reason, in view of the statutory 
provision allowing the issuance of patent upon the judgment roll after 
the termination of adverse proceedings in the courts, wethout.geving 
Surther notice, why the same rule should not be followed upon the. 
prompt completion of the patent proceedings after the termination, in 
the pe ea favor, of. at otest proceedings before the land ene t- 

ment, | 

In view of what bias been said, it is held that the aiseadions of the 
_ protest of Crumby eé a., to the feet that the applicant for patent in 
this case failed to make an expenditure of one hundred dollars in labor 
‘or improvements on the claim applied for during the year 1898, pend- 
ing the proceedings on the Opie protest, and that on account of such 
alleged failure, Crumby e¢ at. relocated the claim, January 1, 1899, 
presents no matters requiring or calling for an investigation by the 
land department. Nor are such matters sufficient to cause further 
delay in the completion, by the Auburn Gold Mining and Milling 
Company, of its patent proceedings, if, with reasonable promptness 
after notice of this decision, the necessar y etay to that end are taken 
by said company. | 

The pr otest i is accor dingly dismissed. 


ee 


DISPOSAL OF ORIGINAL PORTION OF FORT M’PHERSON ABANDONED 
MILITARY RESERVATION. 


INSTRUCTIONS. 


Commissioner Hermann to reg gister and recewver, North Platte, Nebr an 
August 3, 1900. 


The appraisal of the original portion of the Fort McPherson aban- 
doned military reservation, Nebraska, a tract four miles square, in 
_ townships 12 and 13 north, range 38 west, having been approved by 
the Secretary of the Interior, you are authorized and directed to allow 
entries to go to record for lands in both the odd and even numbered 
_ sections, as the claim of the Union Pacific Railroad Company to lands 
in the odd numbered sections has finally been closed out by office let- — 
ter ‘‘F” of January 11, 1900, adverse to the company. | 

Said lands are subject to settlement and entry under the pr ovisions 
of the act of August 23,1894 (28 Stat., 491). — 

_ By letter “‘C” of Angust- 30, 1898, you were directed to give the 
usual notice of the filing of the triplicate plats of the survey of the 
portion of the reservation above mentioned, fixing a date when entries 
would be allowed to go of record for lands An the even numbered sec- - 
tions under and subject to the provisions of said act of August 23, 
1894, but not to allow any entries to go of record for lands in the odd 
nunibered sections until further orders. You were also informed that 
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instructions would soon pe issued as to the Saeauent for these lands, 
rate of interest and manner of submitting proofs therefor. — 

On April 9, 1895 (20 L. D.; 308), the Secretary of the Interior 
directed this office to issue instructions under said act of August 23, 
1894, as follows: . | 

That the homesteader be given the spline in making Sipinent upon his tee of 
these lands, of making his payments in five equal payments to date from the time of 
the acceptance of his proof tendered on his entry, and that the rate of interest upon 
deferred payments be charged at the rate of 4 per cent per annum. a 

A copy of the appraisal of the lands has been filed in your office by 
the appraisers, and upon the request of entrymen you will inform 
them at what rate per acre the lands eee by them have been 
appraised. - : | 

In allowing entries for the lands j in. cis reser gio you will in each | 
casé endorse on the application ‘‘Fort McPherson reservation, act of 
Aug. 28, 1894,” and make the same notation on your abstract of home- 
stead ents les, 

Under the provisions of a Hoimestead law an entryman has the 
right either to commute his entry after fourteen months from the date 
of settlement or offer final proof under Sec. 2291 R. S. In entries 
' under said act of August 28, 1894, he may, at his option, commute 
after fourteen months from date of settlement with full payment in 
cash, or after submitting ordinary five year proof and after its accept- 
ance, he may pay for the land the full amount of the appraised value 
thereof, without interest, or he may make payment in five equal instal- 
ments, the first payment to be made one year after the acceptance of 
his final proof and subsequent payments to be paid annually thereafter, 
interest to be charged at the rate of four per cent per annum from the 
- date of the acceptance of the final proof until all payments are made. 

In case the full amount is paid after fourteen months from date of 
settlement, you will, if the proof is satisfactory, issue cash certificate 
and receipt; and in the event that regular final proof is made and the 
full amount then paid you will issue final certificate and receipt; but. | 
when partial payments are made the receiver will issue a receipt only 
for the amount of principal and interest paid, reporting the same in a 
special column of the abstract of homestead receipts and at the time 
the last payment is made you will issne the final ae as In oranary 
homestead entries. | 


In issuing final papers you will male the pr oper annotations thereon, 


as well as on the applications and abstracts as before directed, to show - 
that the entry covers land in the Fort McPherson reservation. | 

You are further advised that the same rule as to the allowance of 
cr edit for residence prior to entry and for military service applies to — 
| entries under the sald act of ees 23, 1894, as to other homestead | 
entries. 
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Where, upon submitting final proots, the entrymen elect to make — 
payment for the lands entered in five annual instalments, you are’ 
authorized to make the usual charges for reducing the testimony to 
writing, but as the final certificate and receipt cannot be issued until 
“the last payment is made, you cannot charge the final commissions 
until said final certificate and receipt are issued. | 

Where the entrymen submit final proofs and elect to pay tos the 
Jands in instalments you will not give said proofs current numbers and 
dates, but will, if they are acceptable to you, make proper notes on 
your records showing that satisfactory proof has been made, and the © 
dates upon which the partial payments must be made, and then trans- 
mit such proofs to this office, in special letters and not in your monthly 
returns, for filing with the original entries. - 

There are no guarantees to be taken in order to secure the payment 
of. the instalments, but if when each instalment is due any entryman | 
fails to pay the same you will report the matter to this office, when 
. proper action will be taken in the case. . 

Many tracts in this original portion of the festivaton and in the 
additions thereto, concerning which instructions were issued to you 
March 12, 1896, were Reece at, $1.00, $1.25, $1. 50, and sia 00 per 
acre. : 
- Under the terms of its act of August 23, 1894, par ties ade home-- 
- stead entries for these lands are requir ed to pay therefor ‘‘not less 
than the value heretofore or hereafter determined by appraisement, 
nor less than the price of the land at the time of the entry.” 

As the lands both in the or iginal portion of the reservation and the 
additions are of the double minimum class, you will not accept pay- 
ment at less than $2.50 per acre, the appraisal to the contrary notwith- 
standing, but the appraisal will govern as to tracts appraised at more. 
than $2.50 per acre. Letter ‘*C” of March 12, 1896, above referred 

- to, is modified accordingly. ~ 

Said act of August 23, 1894, did not repeal the act of J uly 5, 5, 1884 
(23 Stat. , L03); hence parties qualified to make entries under the Jatter 
act may do so, in which event they will not have to make other pay- 
ment for the land than the usual fee ancl commissions. But in submit- 


ting proof on such an entry the party will be required to show that he — 


settled on the reservation prior to its establishment or prior to January 
1, 1884, and maintained continuous residence thereon from the date of 
settlement to the date of entry. See the cases of Reynolds v, Cole Ay 
L. D., 555).and ane v. Boyd (10 L. D. +» 489), 
Approved: 
~ Tros. Ryan, 
Acting Se crelary. 
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NEItsEn VD. CENTRAL Paorrto R: RB. Co. ET AL. 


Departmental decision of February 21, 1898, 26 L. D., 252, recalled 
| and vacated by Acting Secretary Ryan, August 4, 1900, “‘in so far as it 
held the showing of oceupancy of the land by Neilsen at the date of 
the attachment of rights under the railroad grant sufficient to except 
a tract from the operation of the grant,” and directions given that, 

‘‘unless other and sufficient reason appears for denying the claim of 
the company, said tract will be clear-listed for approval as a basis for 
patenting the tract on 1 account of the railroad grant. ye 


Hasrines AND Dixons Ry. Co. a. -Kxvpson. 


| Motion for review of departmental decision of April 7, 1900, 29° 
L. D., 650, denied by Acting Secretary Ryan, August 7, 1900. 


PROTEST—CHARACTER OF LAND—DEFECTIVE FINAL-PROOF NOTICE. 


DUFRENE ET AL. v. MAcE’s HEtTRS. 


' A bearing to ascertain the character of the land involved will not be ordered upon a 
protest by a mineral claimant against the patenting of a homestead claim upon 
which final proof has been made and certificate issued, in the absence of an alle- 
gation or showing by the protestant that the land in question, or a part thereof, 
was known to be valuable for its deposits of mineral at the date of the issuance 
of the final certificate. | 

In case of a defective notice of final proof on a homestead entry, by reason of the 
erroneous description therein of a part of the land involved, under which notice 
proof was made and final certificate issued, and the giving thereafter of a new 
and correct notice, the final certificate will stand as of the date issued, where the 
final proof is satisfactory and it is not shown that by reason of such erroneous 
description the right or claim of any one has been prejudiced; and inquiry as to — 
the character of the tract erroneously described, as well as of the other tracts 
embraced in the entry, will not bé allowed to include evidence of any exploration. 
or discovery of mineral thereon subsequent to the date of said certificate. 


Acting Seoretary Ryan to the Commissioner of the General Land 
| (5. V. P,) Office, August 8, 1900. CE, B. , IT) 


This j isan appeal - W. D. Dufrene and Elmer Dufr ene, claimants, 
of the Dufrene and the Dufrene No. 2 lode mining claims, meee Ie 
from the decisions of your office dated November 29, 1899, and Janu- 
ary 27, 1900, the latter on review, refusing to order a hearing upon 
their protests alleging the SE+ of NEd, the E} of SE+ and the SW? 
of SE of. Sec. 20, T. 6 N., R. 10 E., M. D. M., Sacramento, Califor- 
nia, land district, for which Perey B. Mace made homestead entry No. 
5936 July 3, 1891, to be mineral in character, and dismissing the said 
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protests, on the ground that the showing made was insufficient to 
justify the ordering of a hearing. The appeal ae errors of law 
and of fact in the said decisions. | ; 

It appears that Per cy B. Mace died in heaves: 1896, and that upon 
notice of final proof given by his father, Fayette Mace: as heir, final 
proof was made for the land above described, and final certificate No. 
3745 was issued thereon November 8, 1897, in the name of ‘‘ Fayette 
Mace, heir of Percy B. Mace, deceased.” The entry papers having 
reached your office in due course it was there discovered that the said 
notice of final proof as published incorrectly described one of the legal 
subdivisions embraced in the entry as the SW of the SWE of said 
section instead of the SW of the SE thereof, its true description. 
Because of this error in the notice, your éffies on May 138, 1898, 
directed that new notice by publication be given, and at the same aa 
directed that the said final certificate be corrected so as to read, “‘ heirs 
of Percy B. Mace, deceased,” instead of as hereinbefore aioted: 

Thereupon said Fayette Mace gave new notice of his intention to 
—tnake final proof August 28, 1899, for the land embraced in the entry. 

He was unable, as appears from the report of the local office, to appear 
-.on the date set for hearing his final proof, by reason of sickness, and 
the hearing of the same was continued from time to time until Sep- 
tember 14, following, when final proof was again offered. On August 
28, 1899, the date on which final ee was to haye been heard the 
second oe the said protests of W. D. and Elmer Dufrene were 
~ filed. 

It appears that the Dufrene lode claim is mitaatad partly in the SE4 
of the NEi and partly in the NEt of the SEz¢ of said section, and that 
the Dufrene No. 2 lode claim is situated in the SE} of the SES thereof, 
the location of the former having been made August 4, 1899, and of 
the latter August 12,1899. Each protest i 1s corrobor ated by the other 
protestant and by one Steven Rose. Each protestant alleges the due 
location in good faith of his claim; that the ground embraced therein 
and in the legal subdivision or subdivisions in which the same is 
situated is more valuable for the mineral, chiefly copper, contained 
therein than for purposes of agriculture; that the land is compara- 
tively valueless for agriculture; and that it is in what is known as the 
Copper Belt, upon which the Newton copper mine is situated, about 
one half mile distant, and which has produced and is pr narie large 
quantities of copper. The allegations of Elmer Dufrene as to the 
mineral character of the land embrace also the said SW of the SE#, 

- which is included in the entry and is the tract which was SHOneonely 
described in the first published notice of intention to make final proof. 
In the affidavit supporting his own protest W. D. Dufrene also states: 


_ I have known the ground covered. by the said (Dufrene) mine for thirty odd 
years; this ground. was worked for DEE over pone years ago by members of my 
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family and others and work stopped owing to the low price of copper. A shaft over — 
one hundred feet deep was sunk on the formation showing a well defined vein or 
deposit of copper ore assaying as high as 11 per cent. The formation is continuous 


7 throughout the claim. I have recently. taken out rock which assays as follows: 7.6 


per cent in copper, 6 ozs. of silver to the ton, and some gold. 


In response to these pr otests and affidavits said Fayette. Mace filed 
his own affidavit stating: 


That he is an expert in copper mining, having had years of scare in such 
mining as a practical miner and an owner of copper mines. That he is well 
acquainted with every foot of said land and the country immediately surrounding it; 
that he thoroughly prospected this land for copper, gold and silver between the | 
years 1861 and 1865; that he sunk a number of prospect shafts on different portions 

of said land, and by such actual prospecting became absolutely satisfied that no 
mineral of either copper, silver or gold existed therein in quantities that would 
justify anyone in working any portion of said land for minerals of any kind. That. 
at no place on said land could he find any permanent lead or deposit of any valuable — 
-mnetals; and that he is prepared to say, from his prospecting thereof, and does say, 
_ that there is no indications on said land of any valuable minerals on any portion of 
said land. That he has made every effort possible to trace the copper ledge of the: 

Newton copper mine referred to in the mineral protests and that he could find no 
_ trace whatever of its extending across or into any part of said land, and that he 
believes that the same does not touch said land, and that if said ledge extends as far 
as said land that it runs at least fifty rods east of the east line of said homestead 
claim. That for the past thirty years no one has ever attempted in any manner to 
mine upon or ‘prospect any portion of said land, although no objections were, or 
would have been made to such prospecting had they so desired. That the protes- 
tants herein have made no effort whatever to prospect said land—that they have not 
stuck a pick or shovel into the ground, nor have they done anything in the premises 
except to put up their location notices and file their protests herein. That affiant 
abandoned his prospecting on said land for mineral simply and solely because no 
minerals could be found therein, and not because the price of copper became low. 
That during all the prospecting he did on said land he failed to find or take out a 
pound of any character of valuable minerals, either of copper or other metal. 

Affiant further avers that said land is valuable agricultural land, and especially for 
grazing purposes; that. he has raised two tons of grain hay to the acre on land of this 
same character and adjacent to it. It is also first class land for fruit and grapes; 
that he has irrigating water ditches and water rights from which the greater part of 
this land can be irrigated. | 


 Affiant Norman Johnson corr roborates the foregoing atidavits from 
per sonal knowledge of all the facts therein stated. 
He also filed affidavits of the superintendent and the foreman of the 
said Newton copper mine, each of whom states that he ‘‘ visited” the 
mining claim of W. D. Dufrens, and that he saw there nothing to 
indicate the presence of mineral in paying quantities or that would 
justify working the same as & <CODDEr mine. The latter states, in 
addition, that— 


The shaft called the “Heywood Shatt,”’ ise several rods east of the east line of 
the Percy B. Mace, dee’d., homestead, bears considerable resemblance to the afore- 
said Newton copper mine. : 
In their sworu motion for review, dated J anuary 4, 1900, of your 
office decision of November 29, 1899, preieieey: allege, among other 
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things, that: ‘on showing of ore bearing copper then made on said 
' mining claims” one F. D. Hutchins, M. D., offered them $3,000 for | 

their claims, which they refused; and they also allege ‘‘on informa- 
tion and belief” that said Percy B. Mace, deceased, never established 
his residence on the said land, or had any dwelling or place of abode 
thereon, or cultivated the same, and that neither said Fayette Mace 
nor any heirs of the said Perey B. Mace has resided on the land or 
cultivated the same since his death. In support of these allegations 
protestants filed the affidavit of said Hutchins, dated January 3, 1900, 
stating that on or about November 1, 1899, he offered protestants 
3,000 for their said mining claims, and is still ready ‘‘to carry same 
out if the claimants will accept same and perfect their title”; of KE. M. — 
Carpenter, that the land in question has no value for agricultural pur-— 
poses, is situated on the copper belt, and he believes it more valuable 
for mineral than agricultural purposes; of Frank Goss, that he has 
been on said land hunting and passing through the same every year 
for the last twelve years and during that time said Percy B. Mace did 
_ not reside thereon, nor has there been any house or dwelling or any — 
cultivated land ee and of George Salzgeber, that he knew Percy 
‘B. Mace and knows the said land and that from July 3, 1891, until | 
his death, according to afliant’s information and belief, Percy B. 


Mace did not erect any building nor establish his residence on the land — 


nor cultivate the same, nor has said Fayette Mace resided on or culti- 
_ vated the land since the death of Percy B. Mace, nor was anything 
attempted, thereon by either of them in the way of cultivation excep! 
to plant a very few walnut trees. 

It will be observed that protestants have nowhere directly alleged at 
any time, notwithstanding they have had ample opportunity to do so 
and that the importance of such allegation and due showing there- 
under have been pointed out in both of said decisions, namely, that 
the said land or any part thereof was known to be valuable for its 
deposits of copper or other mineral at the time final homestead certifi- 
cate therefor issued on the entry of Percy B. Mace, that is, Novem- 
ber 8, 1897, nor has any evidence been filed by them showing or tending 
to we that any valuable vein of copper or other mineral or any 
valuable mineral deposit was then known to exist therein. 

Without such allegation or showing the Department or your office 
would not be justified in ordering a hearing as to the character of the 
land. Discoveries of mineral, however valuable, after the due issu- 
ance of final homestead certificate, would not affect in any way the 
Tight and title of the homestead claimant. It is true in this case notice 
as to one of the tracts involved was defective and new notice was found . 
necessary and has been given, but if the final proof be satisfactory, and 
in the absence of prejudice shown to any one’s right or claim to the 
land by reason of the erroneous description of the land in the first 


920 «DECISIONS RELATING TO THE PUBLIC ‘LANDS. 


notice, the final certificate will stand as of the date given therein, and 
nate as to the character of that tract, as well as of the others 
embraced in the entry, will not be allowed to include any Ss a 
or discovery subsequent to such date. | 

_ It appearing that protestant’s allegations and. the affidavits filed in 
support thereof relative to non-compliance with the homestead law by 
Percy B. Mace and his heirs are, except as to the affidavit of said Goss, 
upon information and belief only; that due compliance with the home- 
stead law in all the particulars covered by said allegations and affida- 
vits is clearly and unequivocally shown by the testimony of four 
disinterested persons, in addition to that of Fayette Mace, taken at 
the hearing of final proof; and that such allegations were made and 
the said evidence filed, not with a view of instituting a contest against 
the entry under the homestead laws, but merely by way of strength- 
ening protestant’s claim to the land under the mining laws, the said 
allegations and evidence are not deemed sufficient to justify the over : 
ing of a hearing in the premises. 

The decisions of ous office are e affirmed sccordingly. 


ecu A. ce 


Msiiok for review of departmental decision of May 19, 1900, 30 
L. D., 15, denied by Acting Secretary Ryan, August 9, 1900, 


PRIVATE LAND CLAIM—RESERV ATION: —ACT OF JULY 22, 1854. 
KATHARINE Davis. 


The reservation created by the eighth section of the act of July.22, 1854, of all lands » 
claimed under Spanish or Mexican grants, did not depend for its efficiency upon 
action by the land department in giving notice of the withdrawal, but became 
immediately operative by. force of the statute, and continued effective until said 
claims were finally adjudicated, whether such action was by Congress under the 
act of 1854, or by the Court of Private Land Claims under the act of March 3, 
1891; and on the final rejection of a claim the lands embraced therein are imme-' 
diately released from reservation and become at once open to settlement and 
entry without any formal order by the land department announcing the termi- 
nation of the reservation. 

appeal from the action of the local officers properly rejecting an sieiieatian 
because the land described therein is not subject to entry, confers no right upon 
the appellant, even though. the land becomes suaiect to entry ae the 
- pendency of the appeal. — mi , 


_ 


Al 


Acting Secretary Ryan to the ee: of the General Land 
(S. V. P.) Office, August 9, 1900. (EE, B.) 


The Department has considered the appeal of Katharine Dayis from 
the decision of your office of October 29, 1898, affirming the action of 
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the local officers rejecting her Ppeeon, filed aes 23, 1898, to make 
desert-land entry of ie W. $, Sec. 32, 1. 9 5., R. 24 W., Tucson, 
Arizona. 

‘The application was aie for thie reason that the ina applied for 
is within the limits of the private land claim known as El. Puso de los | 
Algodones, and was reserved from sale or. other. disposition under | 
authority of the een section of the act of July 22 » 1854 oy Stat., 
308). | 
The appellant senteus that the decision of the supreme court in- 
favor of the United States in the case of United States v. Coe (170 
—U.S., 681), which involved the validity of this grant, virtually opened 
said iid to settlement under the land laws of the United States, and. 
that said lands are no longer in a state of reservation. Your office 
affirmed the action of the local officers upon the. ground that the 
decision of the court had not become final and that until the decision 
of the court, adverse to the grant, becomes final and i ae the 
reservation of the land continues in force. | 

The surveyor-general of Arizona submitted a report to Congress 
upon said claim, recommending that it. be rejected, but no action was 
taken thereon. "The claim ‘subsequently came before the Court. of . 
Private Land Claims, under the act of March .3,1891 (26 Stat., 862), 
and was confirmed, but upon.appeal to the supreme court of the United | 
‘States the decision of the Court of Private Land Claims was reversed 
and the case was remanded for further proceedings (United States w. 
Coe, 170 U. S., 681). On May 22, 1899, the supreme court denied a 
petition fora pelican and thereafter the Court of Private Land’ ~ 
_ Claims ordered and adjudged that the decree of confirmation: thereto- 
fore entered in said-case be vacated, set aside and annulled. It was 
further adjudged and decreed that the claim be rejected and the peti- 
tion dismissed. A copy of said decree has been. certified by the clerk ~ 
of the Court of. Private Land Claims and transmitted to your office, . 
from which it appears that the décree rejecting said claim was sntered 
of record November 27, 1899, and that the judgment is final. _ 

_ The reservation created by the eighth section of the act of July 22, 
1854, continued in force until the repeal of that section by the act of 
March 3, 1891, and the reservation necessarily arising under thut act 
remained in force until the final determination of the claim under said 
act. The land was. therefore not subject to entry May 23, 1898, the 
date of appellant's application, as the pene of the court | in said 
case had not then become final. oe: 

Appellant acquired no rights by vir tue of an. dopliestion paaian 
when the land was not subject to entry. The application haying been 
properly rejected, she secured no right by her appeal, although. the 
land might have become subject to entry wae her appeal was pending. 
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Falje v. Moe (28 LL. D. , 871). The decision of your office rejecting 
her application is affir med. | 
While this appeal was pending the Department received your letter — 
of January 11, 1900, conveying the information that the judgment of 
the Court of Private Land Claims rejecting this grant had become 
final. In said letter you refer to the cases of Katharine Davis and 
Clinton D. Hoover pending before the Department upon appeals from 
the action of your office rejecting application to enter lands within the - 
limits of said claim, and you submit for consideration the question 
*‘ whether the final judgment of the court zpso facto opened the lands 
to‘entry, or whether the formal act of restoration remains within-the 
jurisdiction of that department of the executive having control of the 
public lands.” You state that the order reser ‘ving the lands emanated 
from the land department and express the opinion that before the 
‘lands reserved to satisfy the Algodones grant will become subject to 
entry, it will be aoe for the land. ae te revoke ne Ol ‘der 
of reservation. | 
The reservation erovided for by the act of ia 29, 1854, supra, 

did not depend for its efficiency upon the ministerial action of the land 
department in giving notice of the withdrawal, but it became imme- 
diately operative by force of the statute upon all lands within the ceded 
territory covered at the time by any Spanish or Mexican claims which 
originated prior to the treaty of cession, and the reservation of the 
lands continued util the final action on such claim, whether such action 
was by Congress under the act of July 22,1854, or by the Court of 
Private Land Claims under the act of Mareh’3, 1891, supra. 

~The lands were reserved for the purpose of affording an opportunity 
to investigate and determine the validity or invalidity of the claim. 
The purpose of the reservation was accomplished when such investi- 
gation had been made and final action taken on theclaim. Ittherefore | 
follows that on the final adjudication and rejection of said claim the 
lands embraced therein became at once open to settlement and entry 
without any formal order on the part of the land department announcing 
the determination of the 1 reservation. 


HOMESTEAD CONTEST—ABANDONMENT—ACT eee JUNE. 16, 1898. 
-Powsur Ve LANDER. 


The requirement of the act of J une 16, 1898, that the affidavit of contest, in a case 
where contest is instituted against a settler, on the ground of abandonment, at a 
time when the United States is engaged in war, must contain an allegation that 

the alleged absence of the settler was not due to his employment in the army, - 
navy, or marine corps of the United States, is for the sole benefit and pr otection 
of the settler, and will be considered to have been waived by him where he per- 
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sonally appears at the hearing and makes a general defense to the charge of 
_ abandonment without. specifically objecting to the affidavit because of the omis- 
_ sion therefrom of the required. allegation, although he in general terms chal- 
— lenges its sufficiency. 


Acting g Secretar y Ryan to the pia 0 of the General Land Office, 
(W. Y. D.) August 10, 1900. (S. V. P.) 


On. October 7, 1895, August Lander made homestead entry No. | 
17,051, for the N. $.of fae NEE and the N. + of the NW. + of Sec. 12, 
T. 160 N. , R.49 W., con. Minnesota, land district. | 

On December 13, 1898, Elmer Powell filed affidavit of soutest 
against said entry alleging abandonment by the entryman; but said 
affidavit did not allege that the entryman’s absence from the land was 
not due to his employment in the military or naval service of the 
United States, as required. by the act.of Congress appr oved J une 16, 
1898 (80 Stat., 473). 

Both ee appeared at the local hea: at the time fixed for the 
hearing and stipulated that the evidence should be taken before an 
officer and at a place named— 
and that when the testimony is so taken, the same shall be returned and filed in the 
United States land office at Crookston, ‘Minnesota, and by the Department consid- 
ered, and all objections, if any ‘ there are, passed upon the same in all respects as if 
taken at the time and at the place designated by the notice her ein, and that all 
irregularities, if any, as to the time, place and manner of taking the same, are hereby 
especially waived, each party hereto, however, reserving the right to raise such 
objections as he may consider proper and germane, and that he loses no rights in the ~ 
premises so far as such objections are concerned, and that the emce shall rule - 
thereupon when the same are presented for consideration. 


Attention. was not then specially called to the fact that the preliminar y 
affidavit of contest did not contain the allegation required by the act 
of June 16, 1898, and no objection was then made to the affidavit or 
proceedings upon that ground. The hearing was postponed to allow 
the taking of the evidence as stipulated. The parties appeared before 
the. ames and at the time and place agreed upon, and before any evi- 
dence was taken the defendant objected ‘‘to the introduction or con- 
sideration of any testimony in this case, for the reason that the 
affidavit of contest and notice herein do not state sufficient facts or 
allegations as by rules required to constitute a cause of action.” | 

The parties, respectivety, presented their evidence to sustain and 
defeat the contest, the defendant making: a gener al defense to the 
charge of abandonment: | 

When the matter came before the local seen fice, without pass- 
ing upon the general objection to the sufficiency of the affidavit, con- 
sidered the evidence, found for the contestant and recommended the 
cancellation of the entry. a 4 
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- Upon appeal, your “ofiiee, by ‘degision of February 14, 1900, held 
that the defendant, by appearing on the day set for the hearing and 
agreeing to a continuance, thereby waived objection to the sufficiency 
of the. affidavit and notice, and, on examination of the evidence, 
approved the action of the 16éal nAicers 

The evidence taken at the hearing sustains the charge of Aeron 
ment and shows that the defendant’s absence from the land was not 
due to employment or service in the army or navy. 

In the somewhat similar case of Brown v. Peters (80 L. ise ,5¢), it 
was sald: 


The purpose of the act of June 16, 1898, was, among other things, to afford to set- 
tlers upon the public lands who should enlist or be actually engaged in the army or 
navy of the United States in time of war, immunity from contests on the ground of 
abandonment, where the absence from the land was due to such service. While it is 
clear that the local officers should not have issued notice upon an. affidavit of contest 
which did not contain the allegation required by the statute, yet under the facts of _ 
_ this case the question arises whether the entryman, for whose sole benefit and. pro- | 
tection the requirement was made, waived compliance therewith, where he appeared 
in the contest, and, without. obj ecting to the omission from the contest affidavit of 
the required allegation, made a general defense to the charge of abandonment. 


And after citing and quoting from sever al court decisions given 
upon somewhat similar. statutes, 1t was further said: 

‘By law the local officers have general jurisdiction to hear contests against entries, 
based on the charge of abandonment. The statute in question, for the sole benefit — 
and protection of the entryman, places a limitation upon the mode of invoking 
that jurisdiction in contests initiated after its passage, by way of requiring a prelim- 
inary allegation in the affidavit of contest to the effect that the charge of abandon- — 
ment does not grow out of absence from the land due to service in the army, etc., but _ 
that compliance with such a. requirement may be waived by the one for aw hiose: sole. 
benefit and protection it is intended i is fully established by the authorities. 


_. That case differed from the one under consideration in the fact that 
here the sufficiency of the affidavit was challenged in general terms, 
while there, no general objection to its sufficiency was made. They 
are alike in that in neither was the absence of the allegation required 
by. the act of June 16, 1898, specially pointed out or objected to, and 
in both the defendant appeared and made a general defense™to the 
charge of abandonment, and the evidence showed that. the entryman’s 
absence from the land was not due to employment in the military or 
naval service. The difference is not material. The purpose of the 
statute was fully satisfied in both cases. | 3 
The evidence in this case shows that the contestant could have 

truthfully inserted the required allegation in his preliminary affidavit, 
of contest and unquestionably he would have done so had the defendant 
challenged the sufficiency of the affidavit upon that specific ground » 
before the hearing. The failure to coniply with this statutory require- _ 
‘ment, made for defendant's sole benefit. and PLO should have 


vam, 
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been specially pointed- out by | ia if he interided fakes ag advantage | 
thereof. By his omission to make a timely and specific objection to 
_ the affidavit of contest on this ground, he waived compliance with the 
act of June 16, 1898, so far as the affidavit is concerned; and the 
requirement of the ae in the matter of proof being fully complied 
with at. the hearing it can not be said that the interests or rights of 
the defendant under the act have been prejudiced, neglected OT» 
affected. iz - 3 

Your office decision j is afl med. 


MINING CLAIM—FORM OF LOCATION-SECTION 2881, REVISED | 
3 STATUTES. ae a —— 3 


MILLER Puacer (Cham 


e 


Within the meaning of section 2331 of the Revised Sidtutes all placer mining claims 
located after May 10,.1872, must.‘‘conform as near as practicable with the United 
States system of public land ‘surveys, and the rectangular subdivisions of such 
saEyEyE whether the locations are upon surveyed or unsurveyed lands. 


Aang Secretary Ryan to the Commissioner 0 ae the General Sue 
(2 ViPy Office, August 18, 1900. - A. J. W:) 


August 18, 1899, your office suspended miner al entity No 0. 590, made 
May 24, 1899, by "Walter S. Cheesman, for the Miller placer. claim, 7 
survey. No. 12,894, Denver, Colorado, on account of objections to the 
proof, and required the parties in interest to furnish additional evi- 
dence within sixty days from notice, or the entry would be held for 
cancellation. In response to the notice, claimant Cheesman filed his 
own and the affidavits of three other persons, together with a plat of 
said claim, intended to meet the requirements in respect to the defi- 
ciencies in the original proof, which showing was considered N ovember 
4, 1899, by your office, and held to be insufficient, and said mineral 
entry was held for eanocllations 

~The case is before the Department. on the appeal, of Cheesman from 
said decision. | 

Your office decision of August. 18, 1899, described the claim aS 
follows: | 

The survey of the Miller placer is remarkable in ae It is composed of two 
large tracts of land over three miles apart, the southernmost. tract embracing ‘in its’ 
limits and following the general course thereof, a portion of the South Fork of South 
Platte River, while the northernmost tract has running Lee it for its entire length 
a stream known as Lost Park Creek. | ; 

The two tracts are connected by a narrow strip of land over three miles long appar- 
ently from 30 to 50 feet wide which forms a portion of the claim as a whole. i 

Then, after referring to certain stated deficiencies in the proof as to. 

24368—V ol, 830-15 so a 
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the requir a expenditure i in labor ¢ or improvements on the claim, 9 your 
office further said: ? 


A certificate of the See erates showine that $5004 in improvements or Seven. 
— tures such as will be satisfactory to this office were placed upon the claim prior to 7 
the expiration of the period of publication, will, therefore, be required. a 4 

The record is silent as to the land embraced in the. connecting strip regarding its 
valué for minerals. The peculiarity of the shape ‘of the survey requires that there 
should be filed a more comprehensive report than is now with the papers, showing 
the reason that actuated the claimant in. locating a claim of such unusual form for the 


purpose of mineral development. Otherwise on its face arid.in view of the small and 
incomplete nature of the improvements and expenditures certified for the claim, it 


would seem that as a fact the claimant is attempting to secure and obtain patent under 
the mineral laws, for a water right and not a pincer ue claim. See 2 L. D., 774; 
8 ibid., 536; 5 ibid., 191. - 

You will accor dingly call upon the parties i in inter est to: panan within sixty days 
from notice hereof evidence as above required to show that the Miller placer claim 
is such a claim as may be pr open patented under ane ous laws ot vee United 
States. . 


The above contains a correct decrionel the claim, Under the 
view taken of the record, it is not deemed necessary to enter upon the © 
question of the samcioney of the peony made upon or for 
the claim. — 

The provisions of the sintate with respect to the location, entry and 
patent of placer claims are in part as follows: 


Sec. 2399, Claims usually called ‘‘placers,’’ including all forms of deposit, except. 
ing veins of quartz, or other rock in place, shall be subject to entry and patent, 
under like circumstances and conditions, and upon similar proceedings, as are pro- 
vided for vein or lode claims; but where the lands have been previously surveyed by | 
the United States, the entry in its exterior limits shall conform to the legal subdi- 
_ visions of the public lands. 

- Sec. 2330 [in part]. Legal subdivisions of forty acres may be. subdivided into ten- 
acre tracts; and two or more persons, or associations of persons, having contiguous 
claims of any size, although such claims may be less than ten acres each, may make 
joint entry thereof; but no location of a placer claim, made after the ninth day of 
July, eighteen hundred and seventy, shall exceed one hundred and sixty acres for 
any one person or association of per sons, which location shall conform to the United 
States surveys. care 

Sec. 2331 [in part]. Where placer canes are. upon surveyed lands, and eontoras to 
legal subdivisions, no further survey or plat shall be required, and all placer mining ~ 
~ claims located after the tenth day of May, eighteen hundred and seventy-two, shall | 
conform as near as practicable with the United States system of public-land surveys, 
and the rectangular subdivisions of such surveys, and no such location shall include 
more than twenty. acres for each. individual claimant; but where placer claims can 
‘not be conformed to legal subdivisions, survey and ae shall be made as on unsur- _ 


wy veyed lands. 


The towne: embracing the Jand i in sguestion was . surveyed in the 
field September, 1882, but the survey for some reason was suspended 
October 28, 1886, and a“ tract 1s therefore to be treated ¢ as fees 
Jana | 
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Under the last section of the Roped Statutes above cited. all ae 
mining claims, located after the tenth day of May, 1872, must “ cori- 
form as near as. practicable with the United States system of public 
land surveys, and the rectangular subdivisions of such surveys;” and | 
this wouldiappear to be the case whether the locations are upon sur- 
veyed or unsurveyed lands. In the matter of shape, the claim in 
question not only fails to approximate conformity “‘ with the United 
States system of public land surveys,” but appears to be totally at 
variance with such system, which affords no warrant for cutting the 
public lands into lengthy strips of such narrow width as is three miles 
in length of the claim here in question. Nothing is found in the 
showing made in response to your office decisions requiring further 
proof, or in the affidavits filed in the Department since your office 
decision of November 9, 1899, was rendered, which can justify the 
approval of the entry in its pr esent shape, and for the reasons above 
given it must be canceled. 

Your office decision holding the entry for cancellation i 1s accor dingly 
affirmed. : 


|" MINING CLAIM—SURVEY OF EXCLUDED GROUND. 


ALBERT B. ‘Karen BT AL. 


Where in the entry of a placer claim embracing legal subdivisions exclusions have _ 


‘been made on account of conflicting patented lode claims, a survey is necessary 
in order that the excluded tracts may be accurately described in the placer patent, 


Acting’ Seoretor y Ryan to the Commissioner of the General Land. 
(5. V. P.) . . Office, August 15,1900, (W. A. ne 


December 31, 1898, Albert B. Knight e¢ ai. made mineral enury No. 
3716 for the Ulrich placer mining claim, described as the 8. 4 of the 
a 1 of the NE. 4 + of Sec. 21, and the SW. 4 + of the NW. + of the NW. 

4 of Sec. 22,T. 3 N., RB. 8 W.. Helena, Montana, eeadine all conflict: 
with the patented lode claims, Sonora, M. E. No. 2791; Jelly Man, 
M. E. No. 1428; and Leggat No. 1, M. E. No. 1518. 

By your office decision of Jane 15,1899, addressed to the United 
States surveyor-general at Helena, Montana. said entry was considered, 
‘and the following language used in regard thereto: | 


You did not designate the ground embraced in mineral ree No. 3716 as lots, but 
it appears from the tracing that the entry embraces all ground in the NE. } of NE. + 
of Sec. 21, not covered by mineral surveys, and that part of the SW. 4 of NW. 4 of 
_ NW. 4 of Sec. 22, a covered by mineral surveys, the remaining vacant sreunds in 
the NW. -of NW. + of Sec. 22, being designated as los 4 and 5. 
‘There is no snection but that the said fractional S. + of NE. 4 of NE. 4 of Sec. 21 
may be designated as a lot and so patented, but the ia claimed in Bec. 29 does not . 
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embrace all the vacant onueadus land i in fie NW. 4 -of NW. } of aia section: The 
land lying outside the limits of the tract embraced | in aay being designated on your | 
tracing as lots 4 and 5. | 
The Honorable: Secretary of the Bie dors in: a case’ sof the Holmes Placer, 26 L. por | 
650, holds that a patent for a placer claim should describe with mathematical icon: 
racy the land intended to be conveyed thereby; and that where such a degree of 
accuracy cannot be obtained under an. application that embraces lands ther etofore 
surveyed and: returned in | irregular subdivisions, an | additional survey Ww ral ae 
~ required, - 
> The attempt in this case. to describe the irregular piece of. ee in the NW. 4 08 
NW. + of Sec. 22, as one would describe a legal subdivision would. necessarily cause 
confusion in the records, as well as the possibility of raising doubt as to. the exact 
area patented. You will, ther ‘efore, advise claimants iti this case that they will be 
required to have executed a BUEYC) of the land claimed by them in: this entry and — 
situate in the N Ww.i x of NW. } + of Sec. 22, This survey should be made as an original 
entry and given a regular number in your series. It-is suggested that if said survey 
be executed that.it would be preferable to embrace therein the land claimed in Sec- 
tion 21 as well as that lying in Section 22, but if iti is the desire of claimants to simply 
have a final survey made of that portion lying i in Section 22, the remainder of the 
entry, viz., fractional 8. 3 of NE. 4 t Of NE. ¢ E of Section 21, should be designated by 
you as lot 5. = 
Advise claimants that they will be allowed — anv from notice within whith to. 
| ee application for the survey of that portion. of their entry lying in the NW. } of 
NW. } of Sec. 22, or to appeal, and that in default thereof their entry will be can- 
- celed, “3 the extent of said tract, without further notice from this office. | 


From this action the claimants have appealed. It is alleged in the 
appeal that the Ulrich placer mining claim was located many years ago, 
before the township in which the claim is situated was surveyed; that 
upon the extension of the public surveys said claim was conformed to. 
legal ten acre subdivisions, as provided by law; that subsequently the 
area in conflict with the Sonora, Jelly Man ‘and Leggat No. 1. lode 

mining claims was given up; and that no further survey is necessary, _ 
as the area embraced in mineral entry No. 3716 can be determined 
with mathematical accuracy. = | 3 : 
The land in question is situated in the old Tdependeuce (formerly 
Rocker) mining district, the records of which have been lost or 
destroyed, The original location certificate is not with the record, . 
but an affidavit, signed by two disinterested parties, filed with the 
papers in the case, shows that the claimants and their pr edecessors in. 
interest have been in the quiet and undisturbed. possession of said 
claim for at least twenty-three: years last past; that the title has been 
‘maintained by occupation, possession, and working; that over three 
thousand dollars’ worth of improvements have been placed on said 
-elaim; and that on account of the loss or destruction of the records of | 
the Independence mining district it is now impossible to nish a 
complete and connected abstract of title. = 
The records of your office show that the. township i in which this claim | 
is. situated was surveyed a portion at a time and the plats of these 
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various sur veys were filed at intervals from i une 29, 1877, to October 
17, 1881. 

The Sonora ede mining claim was located May 27, 1886, and tiie 
location thereof amended March 22, 1888. Patent was iasned May 1, 
- 1893.. The Jelly Man lode claim was located April 21, 1886, and pat: 
ented January 28, 1889. The Leggat No. 1 lode aa was located 
August 2, 1886, sd patented February 15, 1890. 
It is true, as. alleged by appellants, that eecaon 2330 of the Revised 

Statutes of the United States provides that “legal subdivisions of 
forty acres may be subdivided into ten-acre tracts,” and that section 
2331 provides that ‘‘ where placer ciaims are upon sur veyed lands, and 
conform to legal subdivisions, no further survey or plat shall be 
required,” but in the present case it appears that. the subdivisions 
which the applicants have included in their entry, less the portions 
excluded therefrom on account of the conflicting patented lode claims, » 
have been rendered. fractional by reason of said excluded conflicts. | 
This leaves irregularly shaped tracts, not designated by any lot num- 
bers, and, as indicated by your office, the attempt to describe them as 
one would describe a legal subdivision, without also descr ibing the 
excluded portions, would cause confusion in the records, as well.as 
. the possibility of raising doubt as to the exact area patented. Itis — 
therefore necessary that a survey should be made, from which your 
_ office can, with. mathematical accuracy, describe the exclusions fr om 

the entry in issuing patent thereon. It is not sufficient that the neces-. 
sary data might be obtained from the records of the excluded patented 
lode claims. Each case must stand upon its own record, and the appli- 
cants here must furnish as a part of the record of this case, the data 
_ necessary as the basis for patent. When this has been done patent 
may issue for the claim, describing it by legal subdivisions, as entered, 
and also describing, be proper metes and bounds, the parts excluded 
as in conflict with the patented lode claims. s : 
_ Your office decision as thus modified is affirmed. — 


Berk ET AL. v. N ICKERSON, | 


Motion for review of depaikumental decision of April 12, 1900, 29 L. 
D.. , 662, denied by Acting Secretary Ryan, August 27, 1900. 


3 


TENDERYOOT | AND Orur LopEs. 


Motion for review of departmental decision of J uly 3 831, 1900, 30 L. 
D. , 200, denied by Acting Secr etary Ryan, as 28, 1900. 
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SCHOOL LANDS _INDEMNITE SELECTION-INVALID BASIS. 
Rew v. Snare OF MississePt. 


~The § peoaieent location’’ of lands in sections 16, in the State of J] Nigieieph ie 
the benefit of Indians, under executive order issued October 18, 1834, did not 
operate to reserve or appropriate said lands so as.to prevent title thereto vesting 
in the State under and by virtue ol the acts of iC OnerCes relating to school lands 
_ .Insaid State. 
The approval by the Depateasne and eeeiAtetion iensundae of a list of indemnity 
. school selections made by a State, covering lands of the character granted for 
indemnity purposes and free from adverse claim or appropriation, which list is 
prima facie valid, and only defective by reason of the erroneous assignment of an 
improper basis therefor, passes the legal title of the lands selected to the State, 
and the Department is ‘thereafter without jurisdiction to revoke or cancel the 
selection so erroneously approved and certified. 


Hey Secretary Ryan to the Commissioner nop the oe laa Office, 
(S. V. P.) August 31, 1900. | (J. H. FE. ) 


This case came before the Department on the appeal of James B. 
Reid from your office decision of Noyember 9, 1899, rejecting his four 
several applications to make soldiers’ additional homestead entries 
upon the following lands, E.4 NW.4, Sec. 16, T. 26 N., R. 5 W., Choc- 
taw Meridian, Jackson, Mississippi, land district, as assignee of John 
J. Holton; W.3 + NW.4, Sec. 16, aforesaid, as assignee of Lemuel 
James; i. 3 3 SW.4 t, ae 16, afor Said. as assignee of Edward Plumbee; 
and Wet SW.4, said section 16, as assignee of James Osborn. Said 
applications were rejected by your office upon the ground that said 
section is school land belonging to the State of Mississippi, title to 
which has passed to the State under act of March 3, 1808 @ Stat., 229), 
and act of May 19, 1852 (10 Stat., 6), 

The land involved is a part of the lands to which the Indian title. 
was extinguished by treaty concluded with the Choctaw nation of — 

Indians at Dancing Rabbit Creek, September: 21, 1830, and ratified — 
: February 24, 1831 (7 Stat., 333). : 

_ By the terms of the 14th article of said tr ve each Choctaw head of 
a family desiring to remain and- become a citizen of the States was 
entitled to a reservation of 640 acres of land, providing he signified 
his intention so to remain to the United States Indian Agent within : 
six months from ratification of said treaty. a 

Complaints having been ‘made to the effect that many Sido failed 
‘to obtain reservations by reason of the mistakes and neglect of | said 
agent in. preparing the list registered by him, President Jackson, on 
October 13, 1834, issued an. order (ix. Doc. 188, p. 32) authorizing 
one George W. Mar tin to make ‘‘ contingent” ica of such reser- © 
vations where it appeared by probable evidence exhibited to him that 
indians. had failed to obtain reser vations by reason oo mistake or neg- 
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lect of said ‘agent. Lands thas coutingently ieented were to be tem- 
porarily suspended from sale, but it was. expressly specified in said. 
order that such contingent locations would be complete only in the | 
event Congress subsequently sanctioned them and that such suspension — 
from sale of the lands covered thereby would continue only until the 
decision of Congress thereon was obtained. 

It appears that in pursuance of said executive or Be Mar tin, in 1835, 
designated said section 16, hereinbefore described, as .a ‘‘ contingent 
location” for an Indian, "Chie: Ka-chyo, under the 14th ae of said 
treaty, and said section was thereupon noted in pencil on the tract 
book of your office as ‘‘reserved” for said Indian under said treaty. 
Many similar ‘Scontingent locations” for other Indians, on other lands, 
_ appear to have been made about the samme time by Martin under said 
order, and pencil notations thereof were made up the tract- books i in 
your oficad in the same manner. | 

On May 9, 1836 (5 Stat., 131),. Congre ess : by fesolution provided that 
so much of the lands acquired by said treaty as had been ‘‘ conditionally 

or otherwise located” by the locating agent of the United States should 
+ be withheld from sale ‘until the 1st day of December, 1836,” but pro- 

vided further ‘that nothing herein contained shall be taken or con- 
strued as indicating any intention on the part of Congress to conten 
said claims.” - : 

By act of March 3, 1887 (6 Stat. 180), Congress provided. for 
appointment of a posed of three bom ioners ascertain the name 
of every Choctaw head of a family who had failed to obtain a reserva- 
tion and who could show that he had complied with the requisites to 

entitle him thereto, and said act contained an express provision that 


nothing therein should be construed to sanction contingent locations | 


made by Martin, ‘‘ such contingent locations bili been roaade without _ 
any legal authority.” 
Under a proviso contained in the act of Te une 2 22, 1838 (5 Stat., 251), 


however, the President was authorized to cause to be Togeeeed. any 


tract or tracts of land reserved to any Choctaw under said treaty until 
the claims thereto should be investigated by said comniissioners. 
Instructions were:issued to registers and receivers by your office con- 
struing the foregoing proviso to include ‘‘ contingent locations” made 
by Martin, but by act of June 1, 1840 (5 Stat., 382), Congress provided 
that nothing in said proviso ahould be so construed as to defeat any 
right of pre-emption, nor should any pre-emption claim be defeated. © 
— “by any contingent Choctaw location,” and by section 10 of the actot 
) September 4, 1841 (5 Stat., 453), it was provided that ‘‘so much of the 
proviso of, the act of June 22, 1838, or any order of the President of 
~ the United States, as directs earn reservations to be made in favor 
of certain claims under the treaty of Dancing. Rabbit Creek, be and | 
the same is hereby en e Notes teranding the e valiity of said 
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iceontineeak locations” was in the first ene a ion Sie upon 
the subsequent sanction of Congress, which was never obtained but was 
expressly withheld, and although Congress had in 1837 declared them 
illegal and in 1841 repealed every provision of law authorizing the con- 
tinuation of reservations thereunder, yet it appears that the pencil 
notations thereof made upon the Eraick books in your office have never 
been removed or modified, although such notations have not been 
treated or considered by your office as a bar to entry or outer disposi- 
tion of the lands covered thereby. 

On July 30, 1888, the State of Mississippi applied to select. indem- 
nity lands in ie of said section 16, appearing by said pencil notation 
upou the tract book of your office to be reserved for the Indian 
Che-Ka-chyo, and on August 14, 1890, your office submitted to the | 
Department, for approval, a list of selections, embracing, among — 

others, the selections made in sak of said section 16, and it was stated — 
in said list that said section was ‘‘reserved for Choctaw Indians under 
14th article treaty September 27, 1830,”-and your office having certi- 
fied that’ the indemnity was properly due the townships for which 
selections had been made, said list was approved by the Department 
August 22, 1890, and on September 1, 1890, said indemnity seléctions 


-.-were duly cer tified to the State. 


By your said office decision of November 9, 1899, hereinbefore | men- | 
tioned, wherein the application of Reid to mee ‘poldier® additional — 
homestead entries upon the W. + of said section 16 was rejected, it 
was held that said ‘‘contingent location”. for Che-Ka-chyo did not 
operate to ‘‘reserve” said section 16; that said section 16 at date 
of indemnity selection in lieu thereof vais school land in place belong- 
ing to said State; that the certificate of your office stating that said 
_ gection 16 was reserved, attached to the indemnity list submitted | 
for approval of the Department in 1890, was erroneous; and that 
said indemnity selections in lieu of said section 16 having been 
made without authority of law, were void, and the same having 
been approved and certified by inadvertence and mistake, such 
approval and certification did not pass title to the land so selected nor 
divest the State of title to said base land, and said selections made in 
whole or in part upon the basis of said section 16 were held for can- 
cellation as follows, to wit: SW. 4 NE. 4, SE. NW. 4, SW. 45W. 4 
Sec. 28; SE. E NW. zd 3 SE. 4, E.g5W. 4, Sec. 32,T.58.,R. 15 W.; 
Sec. 19; W. + NE. 4, 5S. + SE. 4 Cand W. y, Sec. 98, T. 5S, R. 14 W. 

Jt was further stated) in your *doeinion: however, that in onder that, 
no injustice might be done persons, “Who; relying upon the State’s 
title, might have purchased or leased said lands so certified, the State 
would be allowed 60 days within which to designate a new basis for 
- said selections, but that in. default thereof the selections would be 7 
canceled without further notice. | 


"DECISIONS RELATING TO THE PUBLIO oo a 233 


It-is contended by apenas that said section 16 was reserved for 
Indian purposes in such manner as to authorize the selection of indem- 
nity in lieu thereof by the State. . No author ities are cited in support 
of this contention. By the express terms of the executive order 
under which said ‘‘ contingent location” was made by Martin the same 
was not to become a valid reservation for Che-Ka-chyo, under said 
tr eaty, unless the same was subsequently sanctioned by Congress, and 
it is apparent from the acts of Congress hereinbefore referred to that 
Congress as early as 1837 not only refused to sanction the ‘‘ contingent 
locations” made by Martin, but expressly repudiated them and 
declared them to have been made without legal authority, and after 
the passage of the act of September 4, 1841, supra, no authority of 
law, for the further suspension from sale or other disposition of lands 
covered thereby, existed. Moreover, the Secretary of the Treasury, 
in an opinion rendered August 26, 1844, held that ‘* these contingent 
locations or contingent reservations were unauthorized and illegal in 
the beginning, they have néver been sanctioned, they have been 
expressly denounced and declared by the Congress to be illegal and 
without authority, they have never been reserved by any law or proc- 
lamation of the President of the United States. They were subject - 
to the claims of settlers for pre-emption, they were subject to sale at 
the pleasure of the government, they were liable to selections which 
the State of Mississippi was authorized to make of 500,000 ae by 
act of September 4, 1841.” It is therefore quite clear that the ‘ ‘ con- 
tingent location” ae by Martin for Che-Ka-chyo did not operate to 
reserve or appropriate said section 16 so as to prevent.the title thereto 
vesting in the State under and by virtue of the acts of Congr ess rela- 
ting to school lands in said State. 

By section 12 of the act of March 13, 1803, uF a, section 16 in 
each township in the Mississippi Territory was “reserved” from 
sale ‘‘for the support. of schools within the same.” December 10, 
1817, the Territorv of Mississippi was admitted as‘ a State; on June 
19, 1884, the plat of the survey of said township was approved; and 
by act of May 19, 1852, supra, the legislature of the State of Missis- 
sippi was authorized. to sell and convey in fee simple or lease for a 
term of years” all or any part of the lands theretofore ‘‘reserved”’ 
and appropriated by Congress for the use of schools within said State. 
For the purposes of this case it is unnecessary to determine at what 
particular time the complete title to said. section 16 vested in the 
State; but it is apparent that the provisions of the foregoing act of 

1852 constituted, in legal effect, a grant and operated to transfer to 
the State any ee est in said lands: then remaining in the United 
States and that the absolute title to said section 16, in place, was ever _ 
thereafter vested in the State and remained therein or in its grantees — 
or lessees at date of the erroneous selection, appr oval and certification . 
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of the indemnity ines in lieu Nea as hereinbefore set forth. 
Under such circumstances two further questions are presented for 
consideration: First, has the Department jurisdiction to revoke its 
former approval of the lands so erroneously selected by and certified 
to the State? Second, was the State by such erroneous selection, — 
‘approval and certification of indemnity lands thereby divested of title 
to the base land, said section 16? Your office held that the approval 


and” cestification of the indemnity selection, based on section 16 afore--_ 


said, was absolutely null and void, and that the State thereby acquir ed 
no Rees title or interest in the lands so selected, approved and certified. 
This ruling appears to have been based upon the case of Weeks wv. 
Bridgeman (159 U. S., 541), the act of August 3, 1854 (Sec, 2449 U. 
§. Revised Stat.), and the following departmental authorities: Manser 
~ Lode Claim (27 L. D., 326); State of Nebraska (28 L. D., 358); Edwin 

FE. Frost e¢ ad. (26 L. Dd. , 239); Scott v. State of Nevada (ibid., 629), 
although sald aurea were not expressly cited. In the case of 
Weeks v. Bridgeman, supra, the court, after stating the status of the 
_ land certified, to which one Brott had a subsisting adverse claim, 
referred to section 2449 Revised Statutes and said, since the land ae : 
tified ‘‘ was not subject to disposition as part of the public domain” on 
October 25, 1864, the action of the land department in including it 
_ within the lists certified on that day “‘was ineffectual” and that ‘‘as 
~ against Brott the certification had no operative effect.” The court 
‘further said: ‘*The distinction between void and voidable acts need 
not be discussed. It is rarely things are entirely void and without 
- force and effect as to all persons and for all purposes and incapable of 
being made otherwise.” An examination of the depar tmental decisions © 
hereinbefore referred to ‘will also disclose that in every instance the 
land erroneously certified was, at date of certification, embraced within » 


an existing entry, grant or reservation, or was otherwise appropriated, © 


and hence not of the “character” granted or intended to be granted 


for indemnity purposes, and under section 2449 Rev. Stat. and Weeks — - 


v. Bridgeman, supra, the certification in ‘such cases was held ‘to be 
~ ineffectual to pass title. But, in the opinion of the Depar tment, the 
cases cited do not constitute ‘authority for the action taken. by your 
office in the case at bar. ‘The land: selected by and certified to the 
State in the case under consideration was, at date of selection and cer- 
tification, free from subsisting claim or other appropriation, and was 
then of the “character” ‘granted and intended to be oranted for. 
indemnity purposes, and hence the approval and cer tification under such 
circumstances does not fall within the nullifying provisions of Sec. 

2449 Rey. Stat., nor within the ruling made in Weeks w. Bridgeman, 
supra. It is well settled that selection, appr oval, and certification 

passes title to the lands so selected and certified as completely as if — 
transferred a pete Frasher - v. O'Connor aoe U. 5 a and in 
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the case of Moore v.. Robbins (96 U. S., 580) the court held that “a _ 
patent for public land, when issued by. the land department, scHne: 
within the scope of its author ity and delivered to and accepted by the © 
orantee passes.the legad tetle to the land. All control of the executive 
department of the government over the title thereafter ceases,” and 
the court added, ‘‘but when fraud or mzstake or misconstruction of 
the law of the case exists, the United States, or any contesting claim- 
ant for the land, may have relief in a court of equity.” In the case 
of Germania Iron Co. v. United States (165 U. S., 388) the court said: 
“< By tnadvertence and mistake a patent in this case has been issued and 
the effect-of such issue is to transfer the begat title and remove from the 
jurisdiction of the land department the inquiry into and consideration 
of such disputed questions of fact.” The only apparent exception to _ 
the foregoing rule is where the instrument’ purporting to convey title 
is void on its face or when its invalidity is disclosed by reference, in — 
the instrument itself, to matters of which judicial cognizance should be 
taken. In the case at bar the land erroneously certified belonged to 
the United States, was of the ‘‘ character” granted for indemnity pur- 
poses and free from adverse claim or appropriation, and the Depart- 
ment in its approval of said selection was acting within the scope of its _ 
authority in such matters. No error was apparent on the face of the. 
approved list or record pertaining thereto such as would impart notice © 
of any infirmity inthe title; the selection, approval and certification 
were, on the face of the procesdings, regular and. prima facie valid, the 
same being defective only by reason of the erroneous assignment of an. 
improper basis therefor. Under such circumstances clearly the legal 
title to the lands so selected, approved and certified passed to the State 
and the Department was thereafter without jurisdiction to revoke or 
cancel the selection so erroneously approved and certified, and the 
action of your office in holding said selection for cancellation was 
accordingly without authority. Butler v. State of California (29 is Des 
127); Hendy. et al v. Compton et al. (9 Li. D., 108). | : 
The remaining question for determination is as to whether the State | 
was divested of its title to said section 16,-in place, by reason of ‘its - 
erroneous selection and acceptance of indemnity therefor. In this 
connection it is contended by appellant that the selection by the State 
of indemnity for said section 16 a under the provisions of the act of 
February 28, 1891 (26 Stat., 796), a ‘‘ waiver” of its right to said sec-_ 
_ tionin place. This Eoanten. however, can not be sustained, because 
the selection and certification in the case at bar was prior to the passage 
ee — act, and the selections which are authorized and declared to be 
a ‘‘waiver” by that act relate exclusively to cases where said section 
16 or 36 “are mineral land ‘or embraced within a military, Indian or . 
other reservation.” State of California (28 L. D., 57). In the case 
under consideration said section 16 was neither miner ali in character nor 
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aon within any reservation whatever, but was and had been ~ 


always in place and the State had at least held the absolute title © : 


thereto from May 19, 1852, until July 30, 1888 (date of selection 
of indemnity), with power to sell and convey the same in fee simple 


or lease for a term of years, as the legislature of said State might 


deem best (act of May 19, 1852, supra). An examination of the 
case of State of California 7. Gomez (17-L. D., 287) shows that the 
facts appearing therein br ought sald case within the provisions of — 
the second section of the act of March J, 1877 (19 Stat., 269), the | 
express provisions of which revested in the United States the title to 


= the base lands in lieu of which selection was made. But it must be 
~*. noted that the provisions of this act apply only to the State of Cali-_ 


fornia, and it was also found in said case that the base land had not 
been sold by the State “‘ while within its disposable power.” The case 
of D.C. Powell (6 L. D., 552), cited in the above case, also came within 
the provisions of the act of March 1, 1877, supra, and 3 in the following 
cases therein cited: 6 L. D., 71; 7 ie D. 270; 8 L. D., 394, the base: 
lands were settled upon at. ‘inte st survey and were. other wise appro- 
priated at date when right of selection was exercised. In the case of 
‘Henderson v. Moore (12 L. D., 890) the base as shown by existing | 
survey was covered by Lake Warner and the State agreed to accept 
and did accept indemnity i in lieu of loss shown by such survey and — 
afterwards the State’s grantee was not allowed to take the base lands 
shown to be in place by a subsequent survey and upon which entry 
had been allowed, but in said case the right of selection was exercised 


prior to the resurvey and the State’s grantee had attempted to acquire » 


title to the base lands by deed from the State executed after certifica- 
tion and acceptance of the indemnity. In the case at bar, if the State 
can not-now claim title to said section 16 it must be upon the broad 
principle of estoppel, in the absence of any statutory provision appli- - 
cable to said case; but conceding that by selecting and accepting 
indemnity the State was thereby divested of title to said section, it — 
could only operate to divest the State of whatever title the State then 
had thereto. If the State at any time while holding the absolute title - 
_ to said section, from May 19, 1852, to July 30, 1888, conveyed or leased _ 
the land for a term of years, such conveyance or lease 3 is binding upon 


the United States, and no act on the part of the State, after parting. - 


with title or executing a lease, could, under the doctrine of estoppel 
or waiver, in any manner affect the title of the State’s grantee or lessee _ 
to said com 16. Itis set forth by Reid, in his appeal herein, that 
in making said several applications to locate soldiers’ additional entries | 
upon the W. $ of said section 16, he was acting in behalf of himself 
- and co-owners, who have for many years claimed said land by virtue 
_ of title derived from the State of Mississippi, claiming said section 16 
under the school Brant to said State, and contr oversy having arisen 
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regarding ine the status of aid iad: said applications: were made by 
Reid to protect said title of himself and co-owners previously’ acquired 
from the State. _ | 
The act of May 19, 1859, , supr tt nob ole authorized the legislature 
of said State to sell and Tees lands theretofore reserved for use of 
— schools within said States, and ratified sales previously made by 
-authority of the legislature, but also contained the further provision - 
that said lands. should in no case be sold or leased ‘‘ without the con- — 
sent of the inhabitants” of the township or district for which they 
were originally reserved and set apart. In pursuance of the provi- 
sions of said act the State provided, by appropriate legislation, for the 


leasing: of said lands, and also for the sale thereof upon consent of the. _ 


Inhabitants. of the respective townships being first obtained. by a 
majority, vote of the qualified electors of the township in which the © 
land was situated. By Sec. 4160 of the code adopted by the legisla- 
ture of said State in 1892 it was provided that the indemnity lands’. 
appr oved to the State August.22, 1890, which include the lands errone- ~ 
ously. certified as hereinbefore set forth, should be allotted to the 
respective townships entitled thereto and that. thereafter said lands 
_ should ‘‘be dealt with in all respects as other'sixteenth section lands.” 
‘Under the circumstances, considering the length of time title to said — 
lands has been outstanding in the State, it is apparent that both the 
lands erroneously certified and said section 16 are, in all reasonable 
probability, incumbered by rights. of third parties which in equity: 
ought not now be disturbed and which in law could not now be 
divested. 

In the opinion of this Depar tment, therefore, the State sone to be» 
required to designate a new basis for the lands erroneously certi- 
fied, within a time to be fixed by your office,and in default thereof 
account should be taken of the excess of land so erroneously certified 
to the State and the government protected against any loss by reason 
thereof in the further adjustment of the State’s school grant. Delaney — 
v. Watts e al: and Miller ». Silva (8 L. D.. , 480); Butler v. State of 
California (29 L. D., 610). 

Your decision in so far as it rejected the applications of Reid to 
make soldiers’ additional entries upon the W. 4 of said section 16 is 
accordingly affirmed; but said decision is other wise modified as here-— 
inbefore directed, : - 
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RIGHT OF WAY-GRAVEL PIT—ACT OF MARCH 3, 1875. 
Sr. PavL, Mixnzaroris AND “Manrrona Ry. Co. 


‘The taking of-gr: avel fe om a pit by a eiireato company, for the use. and niaintenance 
_. Of its line of road, is fora public purpose or use within the meaning of the act 


of March 3, 1875, and a right-of-way map filed under said act, showing a spur 


from the main line of the road to a gravel pit, constructed for the purpose of | 
securing gravel for use along the 3 main line s road, may be approved, if other- | 
_. wise free from SP eeHOR: | Lae = | 


: as Secretary Cr to the Cie of the Goaal loi Office, 
Ape ekye tt 5 September 4, 1900. is, a (F. W. C.) 


With your office letter of J une 25th tate was forwarded a motion, 
filed by the St. Paul, Minneapolis and Manitoba Railway Company, for 
review of departmental decision of March 1, 1900 (not reported), © 
returning, without approval, a map filed by said company under.the — 
- general right of way act of March 8, 1875 (18 Stat., 482), showing a 
spur line from a point on the main line of said road to a point distant 
one and forty-three hundredths miles therefrom, terminating at a 
gravel pit. 

From the showing made on behalf of the company in support. of said. 
map it appeared that the sole purpose of the said spur was to secure ~ 
gravel for convenient use by it along the line of its road, and it was 
held in the decision under review that such a use was not within the 

contemplation of the grant made by the act of March 3, 1875, not being 
for a public purpose or use, and for that reason an approval of the map | 
was refused. 

In support of the motion reference is made to a decision of the 
supreme court of the State of Minnesota in the case of Minneapolis and 
St. L. R. Co. v. Nicolin (79 Northwestern Reporter, 304). In that case © 
the company sought to condemn a right of way for an extension of its 
- existing spur track to afford access to a gravel pit owned by it, which 
was resisted by a land owner, who maintained that the proposed taking 
was not for a public use-but for the sole benefit of the stockholders of 
the company and for the benefit-of their pr ‘operty. In Geponnee of the 
matter it was said by the court as follows: 


Lumber, ties, stone, and fuel are all necessary fo: ine construction, maintenance, . 


and operation of a railway; but each of them may be purchased i in the open market, 


and usually within a reasonable distance of the place where it is to be used. -Gravel, 

however, is not an article of general commerce. It. can not. be purchased in the 
market in quantities required by railroad companies, yet it is indispensable to the 
maintenance and safe operation of their roadbeds. To obtain it, they must go where 
nature has placed. it; hence, gravel pits are practically and essentially adjuncts to 
the roadbed of a railway, and the taking of land by a railway company for a night of 
way from its roadbed to its gravel pit for the obtaining of gravel for the safe main-_ 
tenance of its railroad is a taking for a public purpose. A taking of laid for such a | 
purpose differs only in degree from a taking fora right of way to its roundhouse or 
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machine shop. A taking is no more for the sole benefit of the stockholders in the | 
one case than in the other. In this particular case the object of acquiring the right 
of-way is for the purpose of reducing the cost of maintaining the roadbed of the 
‘petitioner. This is a purpose which directly affects the public, for the cost of main- 


taining and: operating a railway is a material matter in determining the rate a rail- 


way company may legally charge for the transportation of passengers and freight. 


Upon further consideration of the matter, this Department is of 
_ opinion that the construction of the court is a proper one and that the 
taicing of gravel for the use and maintenance of the line. of the com- 
pany’s road.is for a public purpose or use, and it is therefore directed 
that the map be again submitted for the approval of this Department, 
if it is otherwise free from objection. The previous decision of this 
“Department, refusing to approve the map, is accordingly set aside. 


RIGHT OF WAY—ADDITIONAL STATION GROUNDS—ACT OF JULY 27,1866. 
SaNnra Fr Pactric R. R. Co: 


It is not tegen: in order to warrant the approval of a plat of additional station 
grounds filed by a railroad company under the act of July 27, 1866, that the © 
plat shall embrace only lands in actual use and necessary for the present opera- - 
tion of the road. The company has the right to anticipate the future necessities. 
_ of the road, but the showing of present necessities must reasonably support the 
claim for future use. : 


Acting Secretary Ryan to the Coiintidione 0 . the General tan Office, 
(S9.V.P.) ©. .. September 4, 1900. | (EF. W. C.) 


With your office letter of October 26, 1899, was transmitted an 
appeal, filed on behalf of the Santa Fe Pacific Railr oad Company, from 
your office decision of August 16, 1899, refusing to submit for approval 
a plat filed by said company, as successor. to the Atlantic and Pacific 
Railroad Company, under the provisions of the act of July 27, 1866. 
(14 Stat., 292), showing grounds at Grants, comprising 28 acres, 
selected for stations and other purposes, additional we its grant of 
right of way. 

Upon said plat are the certificates of the president, chief engineer, 
and general manager of said company, to the effect that the gr wands 
applied for are occupied and required for the purposes indicated and 
to their entire extent; that they are necessary for the uses and pur- 
poses of the operiion of the road and are in actual use by the Santa 
Fe Pacific Railroad Company. In addition to these certificates there 


is an affidavit by the general superintendent of the company, in which = 
he swears that— 


he is now, and’ since 1882 has been, acquainted with the station, on the line of said 
railroad, at Grants, in New Mexico, and with its needs and necessities; that, since he » 


first became acquainted with this station, the business of this station has constantly — 


increased with the development of that’‘country; that there is at that point the main 
line and side tracks, eer with the station buildings, water sank and well, which, 
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except as to the cradle and water fant are. Gatside of the two indeed feet right of |. 
way; that the station grounds there are now, and haye been, as they were. in 1882, 
and have not been increased; that, in the experience of affiant, as a man acquainted 
with the operation of railroads, and especially with the operation of the Santa Fe. 
Pacific Railroad, the station grounds at Grants station are not lar ger than the neces- 
sities of the business of the road require, looking to the development of the country 
and the business at: such station, and the successful operation of the railroad; that. 
the gr ounds south of the south side track are used for storing lumber brought: to 
such station for shipment, and that there is a large coal. deposit ‘contiguous to such 
station which is at present undeveloped; that the station grounds at Grants station 
are valueless for any other purpose than station grounds, as crops can not be eT own } 
in that,country without irrigation, and that these grounds are not suscep uble:c of sar | 
irrigation at pr esent developed in that country. | | | 


— Your office decision finds that. the ‘use of the. additional Steen. 
except those occupied by the station buildings and well and the indefi- 
nite area used for ‘the storage of lumber seems lar gely for some 
remote and uncertain future need,” and for that reason refused to 
submit the map with recommen dation for its approval, but requested 


- the company ‘‘to-amend the same so as to embrace fhe land. necessary 


for the use aad ocoupancy of the section- house, storage of lumber, : 
ete.” 

From this it seen seem that you are of opinion that a plat of lands 
selected for station and other uses must embrace only the lands in 
actual use and necessary for the operation of the road at the present 
time. ‘This, in the opinion of the Department, is a rather limited view 
of the law. The company has undoubtedly a right to anticipate the | 
_ future necessities of the road, but the showing of present necessities 
must reasonably support the claim for future use... 

In the case of the Santa Fe Pacific Railroad Company (Q7 L. D., 322, 
325), in discussing the right of the company to additional lands for 
stations and other purposes, under the grant of 1866, 1t was said: 

Upon the contingency arising, it may be that the company would be entitled to 
at once enter into the possession and use of the lands needed, they being at that time 
free from.other disposition, or, should it so desire, might. formally apply for such 
additional lands in advance of occupation and: use of the same, its application being 
accompanied by a showing as to the uses for es the same is desired and the 
necessity therefor. 8 : a 

This clear ly contemplates an application for additional lands. in 
advance ofthe use and occupancy of the same. | 

In addition: to the showing filed or iginally ‘with this application 
there has been filed in this Department affidavits bythe general super- 
_intendent and chief engineer of the said Santa Fe Pacific Railroad 
Company, explaining the necessities for and the use intended to be 
_ made of these additional lands. The following i is. taken fr om 1 the affi- - 

ot by the general superintendent: : 


That there is located upon said grounds, at aa eats Station, for which the appli- | 
cation is made, a well, which was sunk about the year 1884, and which has been used _ 
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continuously for supplying water for the operation of said railroad; also a pumping 
plant in connection with said well. | | 
That there is also located on said grounds two side-tracki used for general purposes 
in connection with the operation of said road and particularly for loading lumber and - 
wool, of which commodities there are large shipments made from said station. 
That said Santa Fe Pacific Railroad Company receives at said Grants Station large 
quantities of lumber of various kinds, for construction and maintenance purposes, 


and itis necessary that it have a considerable space for the storing of such lumber. 


_ That said Santa Fe Pacific Railroad Company intends to and will in the immediate. 
future install large coal chutes on said grounds for the purpose of storing and supply- 
ing coal for the use of its engines on said railroad, and that a considerable space of 

_ ground will be required for the erection of said coal chutes and the operation, and use 

thereof. 

That the said additional grounds, and the whole thereof, for which application is 
made, have been, during all of said time, and now are actually used as station grounds, 
including in such use the purposes and uses above set forth, and the same and the 
whole thereof are required for the proper conduct of the business of said Santa Fe 

Pacific Railroad Company required to be transacted at said station, and which may 

speReOna DIY be expected to be transacted at said station in the near future. 


The affidavit by the chief engineer is to the same effect. 

_ The amount included in this application (28 acres) is aay slightly in. 
excess of that carried by the general right of way act of March 8, 1875 
(18 Stat., 482), for like purposes, and the showing filed, considered in 
Eonneeion with the character and necessities of a _ transcontinental 
: road, war rants the approval of the plat. 


BRATLEOAD GRAN T—AMENDED LOCATION -OCCUPANC CY OF SETTLER. 


OREGON AND CALIEGRETA R. R. Co. vw. CRoy. 


A railroad company is not entitled to the benefit of two locations of the same por- 


tion of its road, and where the limits of the grant have been readjusted under . 


- an amended location, and the changed limits have been recognized by the com- 
pany and the government, it must be held, as to the portion of the road so 
changed, that the right of the couipeny:® auEcnee as of the filing of the amended 
‘location. — 

- The occupancy of land within the primary limits of a railroad grant, at the time of 
the definite location of the road, by one who is not shown to have had any inten-~ 
tion of acquiring title thereto ion the United States, and who subsequently dis- 
poses of his improvements and abandons the land, is not sufficient to defeat the 
operation of the railroad grant/in favor of a party who went upon the land long 
after definite location and who seeks to make entry because of such prior 
occupancy. 


Aiken g Seoretary | peas to the. es of the General : oe 
(S.V.P.) | Office, September 8, 1900. | (F. W. C.) 


_ The appeal filed on. behalf of the Oregon and 1 California Railroad 
Company from your office decision of April 14, 1896, in which it is 
held that the 8. 4 of the SW. + of Sec. 9, and the NE. i Sof the NE. 4 of — 
‘Sec. 17, T. 308. R. 9 W. , Roseburg aad district, Oregon, was excepted | 
24368— 
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| ‘oul the gr ant made: by the act of J uly 25, 1866 (a Stat. , 239), under . 


which said company claims, has been er ed. . 
_ As adjusted to the line of location shown upon the map filed by said 


7 company January 7, 1871, the tract in section 9 was within the primary 


or granted limits of said grant, and the tract in section 17 was within . 


the indemnity limits of said grant; but on April 8,1882, the company - 
- filed a map. showing an. amended lie of definite location of the portion — 


-_ of the road opposite which the tracts in question lie, which it asked to 


_ have accepted. Its request was granted, and as adjusted to.said — . 
amended line of location me tr acts 1 in oe fell within the primary 
or granted limits. 


The approved plat of survey a this township was filed i in the local, 
office on December 10, 1894, and the present controversy arose upon 


the filing in the local office of an. application, by Sheridan H. Croy,on | 
April 29, 1895, to make a homestead entry of this land,in support of 
which he Alleged settlement on the land on October 20, 1894, against - 


the acceptance of which the Oregon and California Railroad Company 
protested, alleging that the tracts had passed under the railroad grant. 

cone was ordered, at which it was shown that at the time of the 
filing of the: amended map.of location this tract was occupied and 
claimed by one Frank Howard, he having been shown to have been in 
possession of said tract from. September, 1881, to April 15, 1882. 
Howard was-succeeded by other occupants ee Croy came ee pos- 
session of the land, on October 20, 1894, since which time he has 


_ resided thereon and improved it to the value of about $400. 


Your office decision appealed from holds that the company waived 
any right to the withdrawal upon the map of 1871 by filing the amended . 
map of location in 1882, and that its rights under its grant must be 
determined as of the condition of the land at the time-of the filing of 


the map of amended general route; and because of the shown occu- 


pancy of the land by Howard at that date, itis held that the ir act is 
excepted from the operation of the railr an grant, | 

In its appeal the company contends that the lands have on cou- | 
tinuously withdrawn since 1871 and that no such rights were acquired — 


| by the occupancy of the land by Howard and those who succeeded him 
__ in possession. as would defeat the operation of the railroad grant. 


In the case of Oregon and California Railroad ee v. Kirken-. 


| — dail (26 L. D, , 593) it was held (syllabus): 


A railroad company is not entitled to the benefit of two locations of the same | 


portion of its road, and where the limits of the grant have been readjusted under an as 
amended location, and the changed. limits have been recognized by the company 


and the government, it must be held, as to the portion of the road so changed, that 


the right of the company attached as of the filing of the amended location. 


-Under this decision your office decision correctly ruled that the 


: - rights of the company must be determined in accordance with the | 
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_ status of the land at ie: time of the filing of the amended location. 
It but remains, ther efore, to determine the effect of the occupancy of 
this land by Howard at the date of the filing of the amended map of 

— location. . 3 

Howard never. asserted a claim to this. land by any proceeding before: 

the land department, and there is nothing in the record to show that. 
his occupation prior to and at the time of the filing of the map of 
amended location was with any intent to acquire title from the United 
States. It is true that he could not have’made entry or filing for this 
_ land, because it had not been surveyed; but assuming that he intended 

to claim it under the settlement laws, that he had continued to occupy 
and claim it until the filing of the township plat (which was subse- 


a quently to the filing of the map of amended location), and that he might 


have been permitted to prosecute his claim to a successful termination 


fs notwithstanding the filing of such map of location, his subsequent sale _ 


of his improvements and the abandonment of. the land would not have 
passed such right to the purchaser thereof. 

In the case Tarpey v. Madsen (178 U.S. 98) 0 one Oley had, atte? 
the filing of the map of location by the Central Pacific Railroad Com. 
pany opposi ite the land there in question, filed a pre-emption declaratory 
statement, in which settlement was alleged subsequently to the filing 
of the map of location. Madsen, who had succeeded to the possession 
of the tract long after the definite location of the line of road, sought 
to show that in point of fact Olney had occupied, impr oved and claimed 
the land prior to the filing of the map of. location; and in consider ing 
this branch of the case it was said by the court (page 220): 


aescing that such declaration was subject to correction by him FOiney]. that ‘i ~~ 


could thereafter haye corrected the mistake ( if it. Was a mistake) and shown that he 
occupied the premises prior to October 20, 1868, with an intent to enter them asa _ 
homestead or pre-emption claim, he never did make the correction, and there is © 
_ nothing in the record to show that his occupation prior to aie 23, 1869, was with 
any intent to acquire title from the United States. ; 
And in this respect we must notice the oft-repeated sesamin of this court, that 
‘‘the law deals tenderly with one who, in: good faith, goes upon the public lands 
with a view of making a home thereon.’? Ard v. Brandon, 156 U. §., 537, 548; 
Northern Pacific Railroad v. Amacker, 175-U. 8., 564, 567. With this declaration, ’ 
in all its fulness, we heartily concur, and have nO desire to limit it in any respect, 
and. if Olney, the original entryman, was pressing his claims every intendment should 
~ be in his favor in order to perfect the title which he was seeking to acquire. But 


_. when the original entryman, either because he does not care to perfect his claim to: 


the land or because he is conscious that it is invalid, abandons it, and a score of years 
thereafter some third party comes in and attempts to dispossess the railroad company 
(grantee of Congress). of its title—apparently perfect and unquestioned during these 
many years—he does not come in the attitude of an equitable appellant to the con- 
sideration of the court. . 


7 if said case the court pr eteeds to a sonsiemiion of the rights of 
occupants upon the public lands, and the numerous decisions of the — 
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court construing diss excepting eta from railroad land grants, and, | 


~ in summing up the whole (page 228), says: 


We are of opinion ‘that a proper interpr etation of the acta of Congress making rail- 
road grants like the one in question requires that the relative rights of the company 
_and an individual entryman, must.be determined, not by the act of the company in 
itself fixing definitely the line of its road, or by the mere occupancy of the individual, | 
but by record evidence, on the one part the filing of the map in the office of the Secre- 
tary of the Interior, and, on the other, the declaration or entry in the local land office. 
In this way matters resting on oral testimony are eliminated, a certainty and definite- 


‘ness is given to the rights of each, the grant becomes fixed and definite; and while, as ._ 


repeatedly held, the railroad company may not question the ‘validity or propriety of. 
the entryman’s claim of record, its rights ought not to be defeated long years after . 
its title had apparently fixed, by fugitive and uncertain testimony of occupation; for | 
if that be the rule, as admitted by counsel for defendant in error on the ar gument, | 
the time will never come at which it can be certain that the railroad company has 
acquired an indefeasible title to any tract. 


In view of said decision it is the opinion of this Department that the 
mere occupancy of the land by Howard was not sufficient to defeat the 
operation of the railroad grant, and that, the tract. in question passed 
to the railroad company under its grant, upon the filing of the map of 
amended location. 

_ Your office decision is accordingly re reversed and the homestead appli- 
cation by Croy will stand rejected. : 


SCHOOL: LANDS—LIEU SELECTION—ACTS OF MAY 2, 1890, AND FEB- 
) | RUARY 28, 1891. 


THomas J. CREEL. 


The act of May 2, 1890, reserving for school purposes sections sixteen and thirty- 

_ six in each township in the Territory of Oklahoma, did not make a grant to said 

Territory, either of sections in place or of the lieu selections therein authorized, 

but made a reservation for a future grant, which reservation included both sec- | 

tions in place and lieu selections; where such selections were made in accordance 
with law and are of the character of land appropriated for that purpose. 

In case of:a lieu selection of land not subject thereto, such land was not reserved or 
granted by any act of Congress, and such selection, although it may have been | 
approved and certified by the Secretary of the Interior, is: still aa to his ~ 

_ jurisdiction and control. 

. Lands within said Territory included in a bonei fide setienient chee initiated before 

_- survey, must be treated as “appr opriated”’ within the meaning of the act of 
February 28, 1891, and therefore not subject to lieu selection by the Territory, . 
for school purposes, within the period of three months after the filing of the 
township plat accorded to the settler’ within ee to place his settlement claim 


_of record. 
ecncio Hitchoock to the Copies er of the Came Land Office, 
(S. V.P.) , September u, 1900. OO (GB. _ 


The land in controversy in this case is the NE. 4 of ie NW. 7 ; 
Sec. 18, bale N., BR. 15) oe Woodward jand- district, pose aad 
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the case is before the Department upon the appeal of Thomas J. Creel — 
from your office decision of October 17, 1895, approving the action 
of the local officers in rejecting his homestead application, presented 
August 29, 1895, for this tract, together with the balance of the NW. + 
_of said section. This action of the local officers and of your office © 
was had because of the school indemnity selection of the tract in con- 
troversy by the Territory of Oklahoma, December 14, 1891, and the 
approval thereof by the Secretary of the Interior, August 8, 1894. 
By section 18 of the act of May 2, 1890 (26 Stat., 81), sections num- 
bered sixteen and thirty-six in each township in the Territory of 
Oklahoma were reserved for the purpose of being applied to public - 
schools in the State or States thereafter to be erected out of the same, 
and in cases where sections sixteen and thirty-six, or either of them, 
are occupied by actual settlers prior to survey, the county commis- 
~ sioners of the counties in which such sections are so occupied are 
authorized to locate other lands to an equal amount, within their 
- respective counties, in lieu of the lands so occupied. This act did not 
designate the character of lands which might be selected in lieu of the 
sections lost in place, but the act of February 28, 1891 (26 Stat., 796), 
amending sections 2275 and 2276 of the Revised Statutes, which was 
a general act applying to all of the public-land States and Territories, 
- provides that the lands thereby appropriated and granted in lieu of 
sections sixteen and thirty-six, where settlements with a view to pre- 
emption or homestead have been made before the survey of the lands — 
in the field, ‘‘shall be. selected from any unappropriated, surveyed 
public lands, not mineral in character, within the State or Territory 
--where such losses or deficiencies of schoo] sections occur.” The act 
of May 2, 1890, supra, did not make a grant to the Territory of Okla- 
homa, either of sections in place or of the lieu selections therein author- 
ized. It did, however, make a reservation for a future grant, and 
this reservation included not only the sections in place, but also lieu 
selections, where such selections are made in accordance with law and 
are of the character of land appropriated for that purpose.- But if — 
a lieu selection is of land not subject to selection, the land was not 
reserved or granted by any act of Congress, and such selection, although 
it may have been approved and certified by the Secretary of the Inte- 
rior, is still subject to his jurisdiction and contro]. .Whether the land 
_in controversy was subject to the selection of -Décember 14, 1891, must 
be determined, as has been seen, by the provisions of the act of Feb- 
_ ruary 28, 1891, swera, and as to this the question presented by the | 
record is, whether the land was appropriated at the date of selection. 
It appears from the corroborated, sworn statement of Creel, accom- 
panying his appeal, that he made homestead entry of a tract of land in 
Kansas in the year 1886, which he commuted to cash in 1887; that he 
removed to the land in controversy, which is in the public land strip, 
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and settled thekeon Sep eiibey 27, 1890, . believing that he was entitled 
‘to enter the same under the homestead law, notwithstanding’ his pre- 
vious commuted entry, and that he has since that time continuously 


resided upon and improved the tract with a dona jide intention of — 7 
acquiring title to the same under the homestead laws; that after a num- 


ber of entries by parties similarly situated had been allowed by the 
local officers, he heard that your office ruled that the ‘provisions per- 
_ Initting a Second entr Vv to those who. had commuted an entry elsewhere — 
did not apply to lands within the public-land strip, and that thereupon, 


January 22, 1894, he addressed a letter of inquiry to your office as to 


_ whether he would be permitted to make such entry, and received a 
reply in the negative; that an appeal having been taken from a similar 
ruling of your office in another case. he continued to reside upon and. 
cultivate the tract, awaiting the deter mination of said appeal, and that, 
| the departmental decision in the case of William T. Dick (19 L. 

D,, 540), he presented his application to make pe entry, which 
was rejected, as hereinbefore stated. . 

In the case of William T. Dick, supra, it was held that a per son is 
-not-disqualified from making an entry of land in the public-land strip | 
because of the fact that he had previously commuted a homestead 
entry to cash elsewhere, and this ruling has since been followed. 

It appearing, therefore, that Creel was qualified to enter said land 
under the homestead law, he was ‘a qualified settler, and his settlement 
_ claim was an appropriation of the land for the time allowed him by 
law to place that claim of record, within the meaning of the act of 
February 28, 1891. For the protection of settlement rights at date 
_ of survey, being the time when the reservation, or, in the case of a 
State, when the grant of lands in place becomes effective, indemnity 
is provided, and, although no limitation is made in the act of 1890 in 
providing for the selection of lieu lands, it must be clear that it was 
not intended to protect a settler on the section in place at the sacrifice | 
of another settler’s interest: on the tract that might. be selected in lieu 


thereof. ‘Lands included within a dona fide settlement claim must be > 


treated as ‘‘ appropriated” within the meaning of that word as used in 
the act-of 1891. At the date of Creel’s settlement the land was unsur- 

veyed. The township plat of survey was filed in the local office, : 
— October 10, 1891, and the law allowed him three months from that 
time, or until January 10, 1892, to place his claim of record. Before 
that time, and. on December 14, 1891, the Territory of Oklahoma 


-. selected the tract. At the date of selection, therefore, the land was 


- approptiated by Creel’s settlement and the Territory took nothing by — | 


its. selection, or by the subsequent approval thereof by the Pepe oon 


ment. 3 
: Inasmuch as the commissioners for the shane in whieh this land i is 
situated admit that, the selection v was a mistake and Tequest that. it: be 
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: canceled, it will not bs necessary to order” a hearing to establish the 
facts: shown prima facie by the affidavit of Creel. 

' The decision appealed from is reversed, and the cause remanded, 
with dir ections to cancel the Territory’s selection, and allow Creel’s 
application. | | 


er 


| RAILROAD GRANT—GENERAL ROUTE—DEFINITE LOCATION. 


SOUTHERN Paciric R. R. Co. - 


The act of. July 27, 1866, making a ee of lands to aid in the construction of the . 
main line of the Southern Pacific railroad, provided for the filing of a map of 
general route and for withdrawal thereon, and also for the filing of a map of defi- 
nite location, or its equivalent, which latter map fixes the limits of the grant, 
and upon the filing thereof rights under the grant are Held to attach. ) 

The filing of the map of general route, and withdrawal thereon, do not prevent an. 
appropriation of the land within said withdrawal, by the government, for Indian © 
or other needful purposes, at any time prior to the filing of the map showing the - 
line of definite location of the road opposite thereto. 


| Seeretury Hitchcock to the Commissioner of the General Land Office, - 
Me Wi 2. September 13, 1900. 7 (¥. Ww: C.) 


The Southern Pacific Railroad Company has appealed from your 
office Genilon of June 15th last, wherein the listing by said company. 
of the N. $ of Sec. 19, T. 5 8., R. 8 E., S. B. M., Los Angeles land 
district, California, AS: a norton of the land eranted. by the act of 
March 8, 1871 (16 Stat. 573), to aid in the construction. of the South- 
ern. Pacific railroad (radeh line), was canceled. | : : 
By the 23d section of the act of March 3, 1871, supra, Congress 
made a grant of Iand to the Southern Pacific Railroad Company, to 
aid in the construction of a railroad from— | 


Tehachapa Pass, by way of Los Angeles, to the Texas Pacific aes at or near the 
Colorado river, with the same rights, grants, and privileges, and subject to the same 
limitations, restrictions and conditions as were granted to said Southern Pacific 
Railroad Company of California, by the act of J uly twenty-seven, eighteen hundred 
- and sixty-six. 


Among the provisions of the act of July 27, 1866 (14 Stat. 29 2), are 
the following: — | : 


Sec. 3. That there be, and hereby is, granted to the igaie and Pacific Railroad 
Company ... . ten alternate sections of land per mile on each side of said rail- . 
road whenever it passes through any State, and whenever, on the line thereof, the. 
United States have full title, not reserved, sold, granted, or otherwise appropriated, © 
and free from pre-emption or other claims or rights, at the time the line of said 
road is designated by a plat thereof, filed in the office of the commissioner of the - 
general land office. : 

Sec. 6. And be it further teal That the President of the United States shail cause 
the lands to. be surveyed for forty miles in width on both sides of the entire line of 
_ gaid road after the general route shall be fixed, and as fast as may be required by the 

construction of said railroad; and the odd sections of land hereby granted shall not 
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be Hable _ ion or seniy, or. eeeearsine before or - after they are curveyer ore | 
by said company, as provided in this act. 7 
By the 18th section the Souther n Pacific Railr oad Company Was 
authorized to connect with the Atlantic and Pacific railroad, with a 
- similar grant.of land and subject to the same conditions and limitations. 
It will be noted that the act of 1866 provides for the filing of a pre- 
liminary or map of general route, upon which a withdrawal was made 
from sale, entry or pre-emption, and further, for the filing i In the office. 
of the Commissioner of the General Land Office of a plat upon which 
_.the line of said road was to Ba designated, which latter map 1 was to 
fix the grant. | | 
— “Tn the case of Souther Pacific Railr oad Company v. United States — 
(168 U. S., 1, 54), in referring to this latter map or plat, upon which 
the line of road was to be designated, it is said by the court: 
The word ‘‘designated’’ in that act meant no more nor less than the words “defi- 
~ nitely located’’ mean.. 

In other words, the act of 1366 provided a the filing of a pr eae 
nary map of general route and for withdrawal thereon, and also for the * 
filing of a map of definite location, which latter map fixed the limits of 
the grant, and upon the filing of which rights under the grant, under 
the repeated rulings of the court, are held to have attached. | 

One month after the passage of the act of March 3, 1871, to wit, on 
April 3, 1871, the Southern Pacific Railroad Company filed a map upon 
which was delineated its branch line, and withdrawal was ordered 
thereon April 91, 1871. This map was not filed, nor intended, as a 
‘map of definite location. On the contrary, it was specifically denomi-. 
nated as a map of “‘ general route,” and no plat or map has ever been 
filed in this Department by said company, as a map of definite location, 
of the portion of said road opposite which the tracts in question lie. 

Upon. the reported construction of this portion of the road, examina- 
tion was made by commissioners appointed.for that purpose, as pro- 
vided for in the act of 1866, and because of the failure of the company — 
to file a map of definite ication the limits of the grant were fixed or 
adjusted upon the line of constructed road, the map showing which 
accompanied the report of the commissioners and was filed in this 
Department January 31, 1878. Said map bears the following cer- 
tificate: | | 
a | Orrice OF THE: Sourmern Pacrric RAILROAD Co., 

| San Francisco, Ciijoriia. | 

“Iti is Peseby certified that Ge E. Gray 3 is the chief engineer of the Southern Pacific 

‘Railroad Company and that the location of the road as represented on this map is 

- correct and approved by the company; and also that said portion of the said road 
has been aye and. ee in a all respects, as required by law. 

: . § 2 2 -  CHaRLEs Crocker, 

= ae esident Seis 2 ee Railroad Company. 
Attest: | : | 

Joszrn L. Wrtavre, 

peared of the Southern Paci Railr vad Compas. 
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It might be stated that there was no material deviation in construc- | 
tion from the route indicated on the map of general route, but this 
fact did not relieve the company from the filing of a map. designating 
the line as finally fixed or definitely located. 

By executive order of May 15, 1876, withdrawal was made ef certain - 
lands for the use of the Mission Tadinng, and said withdr awal included 
the land in question. 

- In the adjustment of the grant for the Scatherk Pacific railroad 
branch line, the limits projected upon the line of constructed road’ 
shown upon the map filed January 31, 1878, have been respected both 
by the company and the land department. Your office decision treats 
. the map of 1878 as equivalent to a map of definite location and as fixing 
the rights under its grant, and. because of the previous reservation of . 
this land for the Mission Indians, holds that it was erreptee from and 

did not pass under the railroad grant. — 
In its appeal it is contended on behalf of the company, without 

questioning that the map of 1871 was merely a map of general route, © 


that the withdrawal thereon prevented the subsequent reservation et 


_ the lands for the benefit of the Indians or for other needful purpose, 
and also cites numerous decisions of this Department, in contests 
between the railroad company and individual claimants, to the effect 
that its rights attached, or that its. grant became pues, upon the 
filing of the map of April 38,1871. — ; 

As between individual dlainanits and the company no bite could be 
predicated upon settlement or entry made after the filing of the map 


of general route, and as against such claims the grant in effect was _ | 


‘operative from April 3, 1871, the date ) upon which the map of general | 
route was filed. 

The provision in the act of 1866 for withdrawal upon the ine of 
the map of general route, is almost identical with that contained in — 
the act of July 2, 1864 (18 Stat., 365), to aid in the construction of the 
Northern Pacific railroad, the effect of which has been repeatedly con- 
sidered by this Department. and has been uniformly held not to pre- 
vent the executive from the exercise of his ordinary authority in the 
establishment of an Indian or other reservation within the limits of 
such withdrawal. (Northern Pacific R. R. Co. v. Martin, 6 L. D., 657; 
Northern Pacific R. R. Co.; 20 L. D., 332.) 

In the latter case the Northern Pacific Railroad Company filed in 
the United States circuit court for the district of Idaho, northern 
division, a bill of complaint against the settlers upon the odd-numbered 
sections within the ceded portion of the Coeur d’Alene Indian reserva- 
tion, alleging ownership thereof under its grant on substantially the 
same grounds as are contended for in the appeal under consideration. 
It was sought to enjoin the settlers from exercising the rights asserted 
_ by them to such lands under their settlement claims. Upona hearing — 
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- the: acount court refused the injunction, deciding against the company? S 
contention. The company appealed to the circuit court of appeals for 
the ninth circuit, but thereafter withdrew its appeal, thus acquiescing 
in the. decision of the circuit court (82 Fed. Rep., 1004). (See also 
Union Pacific Ry. Co., 29 L. D., 261.) . | 

 **'The company acquired, by ine its general route, only a an inchoate | 
right to the odd-number ba sections granted by Congress, and no right 
attached to any specific section, until the road was definitely located 


and the map thereof filed and accepted.” (N orthern Pacific R. R. Co. 


8. Sanders, 166 U. S., 620, 630.) - 
It was within the power of the company to. chang the line of gven- 
eral route on final location, and until this Department was advised i in 
_ appropriate manner of the rocauion finally determined upon, no rights 
attached under the grant. _ 7 
Your office decision therefore. properly holds that the withdrawal ; 
upon the map of April 3, 1871, as a map of general route, did not pre- 
vent other appropriation by the government, of the land included in 
- such withdrawal, for Indian or other needful purposes. 
Tt follows that the reservation created for the Mission Indians i in 
1876 was a legal reservation, and, according to the express declaration 
of the act of 1866, which grants only those sections ‘not reserved” 
at the time of tie: filing of the plat designating or definitely. locating 
the line of the road, such lands as were included in said reservation | 
- were excepted from the, operation of the railroad grant. | 
Your office decision is accordingly affirmed... — 


RAILROAD GRANT— POSSESSION AND OCCUPANCY—ACT OF JULY 1, 1898. 
- NowrHern PacrFic Ry. Co. v. ‘Topps. 


- Possession and occupancy ofa tract with an intention to subsogacnity enter it under | 
_ the timber-culture law do Hot serve to bar indemnity selection thereof; and a 
claim under said law, based upon mere possession and occupancy; is not subject 
to adjustment under the act of July 1, 1898, as the claimant is not a purchaser of 
the land, and was not a settler thereon, under color of title or claim of right 
under any. law of the United States or ruling of the land tee at, the date 
"of the passage of said act. | | | 


| Acting Scoretary Ci campbell to the Donmissnee of the Gener “l Land : _ 


f (8. V. P.) — Office, September th, 1900. SERS WHOS) 


: The Department is in receipt of your office letter of August 25th 

last, in the matter of the contest of the Northern Pacific Railway 
Company v. Hiram Tubbs, involving the SE. + of pec; 15, To 15 N., 
R. 42 E., Walla Walla land district, Washington, in whieh you 
occur that the reilway company be a invited to. papunguise 
~ this land. eta | | 
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From your office letter and accompanying papers it.appears that on 
September 15, 1888, Hiram Tubbs tendered a timber-culture applica- 
tion for this land. The tract is within the indemnity limits of. the 
grant to the Northern Pacific Railroad Company and was included in _ 
a list of selections filed December 17, 1883. At the time of the tender | 
of said application Tubbs was a resident upon an adjoining tract for 
which he had made homestead entry and for which he received a 
patent. He had prior to the tender of his timber-culture application 
fenced and cultivated a small portion of the tract in question. 

His contest with the railroad company was considered in depart- 
- mental decision of June 20, 1898 (27 L. D., 86), in which his applica- 

tion was rejected for conflict with the railroad selection, and a motion - 
for review of said decision was denied September 8, 1898 (id., 375). 

By your office letter “‘F” of April 29, 1899, Tubbs was advised. of 
his right to proceed under the act of July 1, 1898 (30 Stat., 597, 620), 
in the matter of his contest with the railr ead company involving this 
tract, and he thereupon elected to retain the tract in question as against — 
the railroad grant, and this tract was, with others, included in a list — 
(List.No. 12) of lands subject: to relinquishment under said act, which . 
list received the approval of this Department March 20, last. There- 
upon the Northern Pacific Railway Company, as successor to the_ 
Northern Pacific Railroad Company, was invited to relinquish the 
lands included in said list under the act of July 1, 1898. In response 


the railway company submitted a showing evidencing a sale of this. 


_ land on January 19th, last, to James C. Waymire and upon receipt 
thereof Tubbs was afforded another opportunity to transfer his claim 
to other land, as provided for in said act of July 1, 1898, to which he 
has responded perusing to make a transfer of’ his lin: urging that 
the railway is not ‘‘exempted from relinquishing its claim to said land — 
on account of having sold said land on January 19, 1900, to one Way- 
mire, because said sale was made subsequent to the date of the passage 
of said act and before the time had expired within which said Tubbs’. 
was permitted to make his election under said act.” It is upon this. 
refusal by Tubbs that your office recommends that the company | 

-be again invited to relinquish the land, notwithstanding its sale to 

— Waymire. 

Upon further consideration of this matter the Department is of 
opinion that Tubbs’s contest is not subject to adjustment under said 
act. ‘The facts relative tothe claim of Tubbs.were not presented to the 
Department at the time of the approval of the list before referred to. 
His showing evidences that he was not a purchaser of this land, neither . 
was he a settler thereon, under color of title or claim of right under 
any law of the United States or any ruling of the land depar tment, at 
_ the date of the passage of said act of July 1, 1898. 

While it is true that he had fenced the land and cultivated a portion 
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of it, yet it had been repeatedly deter mined prior to the passage of the 
act of July 1, 1898, that possession and occupancy of a tract with an 
intention to sibeogucnuly enter it under the timber-culture law did not 
serve to defeat the grant or bar indemnity selection thereof (Northern 
Pacific R.- R. Co. v. Violette, 19 L. D:, 28; same v. White, id., 452; 


Romaine v. Northern Pacific R. R. Co. 29 L. D., 662), and it bad been : 


so held in his case prior to. the passage of said act | 

It was therefore error on the part of your office to have mead 
action by Tubbs under said act of July 1, 1898, and all proceedings 
had under said invitation are hereby set acids and his contest with the 
company involving this land will stand closed. 


: PRE-EMPTION CLAIM WITHIN LIMITS OF A TOWN-—SECTION 2258 R. 


SHRIVES ¥. TROON Lawn: COMPANY. ? 


' Section 2258 of the: Revised Statutes expressly excludes from pre-emption ‘lands 
included within the limits of any incorporated town or selected as the site of a 
city or town,’’ and a pre-emption declaratory statement for such land, and final. 
proof thereon, should not be accepted, where no proceedings to subject the same 

_ to the settlement laws, under the act.of March.3, 1877, were instituted prior to 
the repeal of the pre-emption law. 


Acting Secretary Oanypbell to the Commissioner of the General Land 
(Sy. Vie Ps) Office, September 15, 1900. (J. H. F.) 


This case is before the Department on.appeal by Abner Shrives 
from your office decision of April 16, 1900, affirming the action of the 
local officers in rejecting Shrives’ final proof offered in support of his 
pre-emption declaratory statement filed for the S. E. 4 of 5. W. 4 of 
Sec. 5, T. 20 N., R. 3 E., Olympia, Washington, land district, ond 
allowing the Tadotia Land Company to make cash entry No. 1874 for 
said-land under the provisions of section 5 of the act of March 3, 1887 
(24 Stat., 556). 3 

The iad involved is situated within the limits of the grant mide by. 
joint resolution of Congress, May 31, 1870 (16 Stat., 378), for that . 
portion of the main line of the Northern Pacific pailvoad between — 
~ Portland, Oregon, and Puget Sound, but by reason of the existence of. 
a homestead entry thereon at date of the passage of said resolution, 
said land was held to have been excepted from the operation of said 
grant by departmental decision of April 12, 1898, in the case of 
Tacoma Land Company v. Northern Pacific Railr oad er et ttl. 
(26 L. D., 508). 

Said land also is, and ever since 1883 has been, within, the incor- 
porated limits of the city of Tacoma. -. ~ 

Shrives applied to make homestead entry of said tract rs 
2 24, 1892, claiming settlement and residence thereon since 1885, and, 
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on October 20, 1892, the Tacoma Land Company applied to purchase © 
said Jand under the provisions of the act of March 8, 1887, supra, 
claiming such right as grantee and dona fide purchaser from the 
Northern Pacific Railroad Company under deed dated. December 30, 
1874. The respective claims thus presented, among other claims to 
‘the same land, were prosecuted to the Department and, by said. 
departmental decision hereinbefore mentioned, the claim of Shrives 
to the land in question, under his alleged settlement, was fully consid- 
ered and his homestead application therefor rejected, and the Tacoma 
Land Company was accorded the right to purchase said tract in pur- 
suance to its application aforesaid, pr oviding the same was found by 
your office to be otherwise ipulhe 

October 31, 1898, motion for review of said dévartmental decision’ 
was denied (7 L. D. 575), and on January 19, 1899, your office closed 
the case as to Shr Gene and other adverse lation te, found that the | 
_ proof submitted by said land company in support of its application to 
purchase was sufficient and in due form, and directed the local officers 
to allow said company to perfect cash eutry for said land, in pursuance 
of such application, upon receipt of the necessary naan ass money. | 

On November 19, 1898, notwithstanding said departmental decision, 
Shrives applied to file pre-emption declaratory statement for said tract, 
alleging settlement thereon October 1, 1885, and on December 12, 1898, 
the local officers allowed the same to be entered of record. December 
20, 1898, Shrives filed notice of his intention to submit final proof, 
and notice was issued and duly published that such proof would be 
made before the register and receiver, February 3, 1899. . 

~The Tacoma Land Company, on Janay 23, 1899, filed a protest: 
against the submission of proof by Shrives, and, on J anuary 25, 1899, 
said company tendered to the local officers. the necessary pur chase 
money for said tract and demanded that the same be accepted and 
receipt issued in accordance with the decisions of the Department and | 
of your office, hereinbefore mentioned. 

February 3, 1899, Shrives submitted final proof in support of his 
pre-emption alain. and the Tacoma Land Company appeared in sup- 
port of its protest ad cross-examined the witnesses offered by Shrives. 
At the same time, in response to affidavit filed by Shrives requesting 
that the. si horitics of the city of Tacoma be required, in accordance 
with the act of March 3, 1877 (18 Stat., 392), to elect what’ portion of 
the lands embraced within the corpor ie limits of said city should be 
withheld from entry, the said city appeared, by its mayor, who filed 
an answer in the case in the nature of a waiver of any claim to the 
land in controversy in virtue of the townsite laws. The answer of the 
city is duly verified, and sets forth, in substance, that the portion of 

the city of Tacoma, which is or has been settled upon, occupied, inhab- 
ited, or used for municipal purposes or purposes of commerce, trade, — 


. 254. , DECISIONS RELATING ‘TO THE PUBLIC LANDS. 


or business, anabnieens ‘tally’ 5, 000 acres and is eligi upon pr ‘vata | : 
land; that the land in controver sy, although within the corporate lim. 


. its of said city, has not been settled upon, occupied, inhabited, improved, 


or used for municipal purposes or for the purposes of trade or busi- 
ness; and that said city of Tacoma is not-and never has been entitled 
— to have said land or any portion ther eot pee fr om pre- pa Ory 
homestead entry.— | 
~ Upon. consideration of. the proof sepa by. Shrives, the local 


officers expressed their opinion to the effect that Shrives, inlaw and 


equity, was entitled to the land, but, following departmental decision 
of April 12, 1898, supra, and Oe inaeictions contained in your said. 
office deeicion of January 19, 1899, they rejected Shrives’ final proof, 
accepted the tender of purchase money by the Tacoma Land Company, 
_and allowed said. company to make cash entry of the land, which action 
of the local officers was affirmed by your office decision from which 
_ the appeal herein. consider ed was taken. : | 
_ The errors assigned. are, in substance, that your office erred in hold- 
ing that Shrives had. not initiated a valid settlement: right prior to 
passage of the act of March 3, 1887, supra, and in holding that he had 
not “lawfully initiated” a claim to the land within the saving clause of 
the act of March 3, 1891 (26 Stat., 1095), repealing the pre-emption law. 
Upon examination of. the case of Tacoma Land Company ». North- 
ern Pacific. Railroad Company et al. , supra, involving this same land 


and to which case Shrives was a part ty, it is apparent that the questions 


now presented by the record herein are substantially identical with — 
those involved in the former: case in so far as Shrives was concerned 

therein. In reference to the claim of Shrives the ‘Department then 7 
said: i eee | 


The land was ree the time of the ssaca settlement of t Shrives, a atill j is, within : 
the corporate limits of the city.of Tacoma, and no proceeding to subject the same to 
the settlement laws, under the act of March 8, 1877 (19 Stat., 392), was instituted or 
even requested so far as the record shows, prior to the repeal of the pre-emption law | 
_ on March 3, 1891 (26 Stat., 1095). Shrives, therefore, had not. ‘lawfully initiated” 
any claim to the land undér the pre-emption law, which. can be ToCpemiaee under 
the saving clause of the repealing act. : . 3 

And again, it- was further said: : 

The record does not sustain the claim that Shrives initiated any seionient right: 
to the land prior to the act of March 3, 1887, upon which the Tacoma Land Com- 
-pany’s right to purchase i is based, ee : knowing that the land was claimed by the 
railroad company under its grant, and having at least constructive notice of its sale 
— to the land company, as. shown. by the recorded deed, Shrives could not thereaiter 
‘initiate any settlement right which would defeat the land. company’s right to pur- | 


chase under the fifth section of the:act. His settlement is not, therefore, protected 


by the proviso to that section and his application to make nomen: eniry. will 


stand rejected. tee . eee 2 
It will be noted that while the claim of Shri ives: in. “aid former case oo 
| was presented under his application to a homestead Pentry, yet euch see 
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application was made-under favor of the proviso contained in section 2 
of the act of March 2, 1889 (25 Stat., 854), and was based upon the | 
claim that he was, at the date of the passage of said act,:a ‘* pre-emption ‘ 
settler” upon said land and had initiated a valid die thereto by rea- 
son thereof. It is therefore quite clear that all the rights of Shrives 


- under his alleged settlement, both pre-emption ‘and homestead, were | 


_ fully considered, discussed, and adversely determined in said case, and 
there is nothing in the present record to cause the Depar tment to in 
any manner inodity or change its former ruling. | 
Moreover, section 2258 of the Revised Statutes of the United States 
expressly pxcladee tr om pre-emption ‘‘lands included within the limits © 
of any incorporated town or selected as the site of a city or town.” 


_ The land in controversy, at. date of Shrives’ alleged settlement, was, .— 


and ever since has been, within the incorporated limits of the city of 


- Tacoma. In the case of Burfenning v. Chicago, St. Paul, Minneapolis — 


and Omaha Railway Company (163 U. 8., 321) a ni oldies’ additional 
~ homestead entry had been allowed and aw had been issued thereon | 
for certain lands within the corporate limits of the city of Minneapolis, 
and the court held that, said lands having been reserved by act of Con- 
- gress from homestead and pre-emption entry, the proceedings of the 
land department, in defiance of such reservation, although culminating | 
in a patent, did not operate to transfer title to. said lands, 

The action of the local officers, therefore, in allowing Shrives to file 
declaratory statement and submit proof for the land in controversy 
under the circumstances hereinbefore set forth, inthe absence of fur- . 
ther instructions from your office or the Department, was erroneous, 
and your decision, affirming their subsequent action in rejecting said 
proof and allowing the Tacoma Land Company to male cash entry, is 
_ accor cingly oo med. 3 3 


REPAYMENT—HOMESTEAD aN EY CANCELED FOR CONFLICT. 


WILLIAM H. CONLEY. 


A homestead entry, made for land covered by a-pre-emption declaratory. statement, 
and subsequently canceled on the allowance of the pre-emption entry, is ‘‘ can- 
—celed for conflict” within the meaning of the repayment act of June 16, 1880. 


Acting Secretary Campbell to the Cpe of the General Land 
. V.P.) Office, September 19, 1900. (C. J. G.) 


‘The Department has considered the appeal of William H. Conley 
from your office decision of July 25, 1900, denying his application for 
repayment of the fees and. pee one paid by him on his homestead 
entry (Sioux Indian series) for the N. E. $ of Sec. 22, T. ae N., R. 69 
W., Chamberlain, South Dakota, land ie | 

‘The record of the case, as. presented here, shows that on April by 4 
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1890,. Charles J. Ashley filed eeeror dicinratory statement fos = 
the land described; that on February 24, 1899, William H. Conley 

made homestead entry for the land; that’ Conley filed a protest against. 
the aeceptance of the pre-emption proof offered. by Ashley’s. heirs; 


that after a hearing upon said protest the land was awarded to said ~ 


_ heirs; that. Conley’s entry was canceled by your office on August 10, 
1899; and that on August 14, 1899, he applied for repayment of his 
tees and commissions, and on October 28, 1899, ‘executed a relinquish- 
ment. ab oe 
Your office denied the application for repayment on the ground 
that— 3 3 | 


Conley’ sentry did not fail because of conflict with: rights tind had. been established. | 
on February 24, 1899,-nor because it had been err oneously allowed. . It failed 
because he was mistaken in his judgment as to what. constituted compliance with the 
pre-emption law. ‘The repayment act was not framed to remedy mistakes of entry- 


men; but to afford relief when their claims have failed, or would have failed through | 


fault or error upon the part of the government. 


Section 2 of the act of June 16, 1880 (21 Stat., + 282), wethoies 
repayment in the following instances: 


In all eases where .. . . homestead entries. . . . have heretofore or shall here- 
after be canceled for aonnict, or where, from. any cause, the entry has been errone- 
ously allowed and cannot be confirmed. : 


Your office properly held that Conley’s entry was not.‘‘ erroneously 
allowed” within the meaning of this section, as it is well settled that 
the filing of a pre-emption declaratory statement does not segregate 
the land covered thereby from the public domain; and hence Ashley’s - 
filing’ was no bar to the allowance of Conley’s homestead entry. The 
Department does not concur, however, in the holding of your office 
that Conley’s entry was not ‘ ‘canceled: for conflict,” within the mean- 
ing of said section. The case of John C. Angell (4 L. D., 575, 577) 
contains an expression of the views of the Department in this matter, 
which may be readily meopee as pertinent to the case under consider- 
ation, as follows: : 


- The filing of a pr e-emption declaratory statement was not an entry of the land. 


_. Ever since the enactment of the pre-emption law it has been uniformly held by the 


land department that the filing of such declaratory statement does not segregate the 
land involved and does not withdraw it from entry. No decision to the contrary is 


attempted to be cited. A declaratory statement was an assertion by the pre-emptor 


of an intention to thereafter enter the land. That intention might be either carried _ 
-into execution or abandoned. It has been the uniform practice in the land depart- 


; - nent to permit entries under the homestead, desert; and timber-culture laws of land 


embraced within existmng pre-emption declaratory statements. These entries have 
always been treated as subject to the claim of the pre-emptor, and if he seasonably 
made his cash entry thereunder, any intervening entry of the same land was thereby 
defeated. If the pre-emptor failed to make his cash entry, the intervening. entryman 
_ took the land. As to all persons other than. ‘the pre-emptor, the- torven ne: entry-. 

man had the prior and better vight. , : 8 
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‘The allowance, therfore, of Angell’s entry by the local land office was proper. It 
-was not the case of an entry “ erroneously allowed’ within the meaning of the repay- 
ment statute. It was an entry in the allowance of which no error was committed. 

Angell’s desert entry was not ‘‘ canceled for conflict’? but was canceled because of 
his voluntary relinquishment. Had either of the pre-emption claims rightfully pro- 
ceeded to final proof, payment and entry before Angell’s relinquishment, then, and 
— not until then, there would have been a conflict between such pre-emption entry and 
the desert entry of Angell. The conflict so resulting would have required the can- 
cellation of the. desert entry to the extent that the same included land embraced, 
within the pre-emption entry, and upon such cancellation a right to repayment. would 
have accrued under the statute. 


In Conley’s case a relinquishment, which is dagiiince by the repay- 
ment statute, was not filed until after he had made application for 
| repayment, and after the land had been awarded to Ashley’s heirs and — 
the pre-emption claim had ‘‘proceeded to final proof, payment. and 


entry.” At that time there arose a conflict between the pre-emption. 


entry and the homestead entry, which uecessitated. the cancellation of 
the latter. Your office evidently failed to observe the distinction 
between the act of filing the declaratory statement, which did not 
operate to segregate the land, and the act of consummating the same | 
by making final proof and payment, which was a segregation and ulti- 
mately defeated the homestead entry. It is true there was no conflict 
until the pre-emption claim was perfected, but the statute does not 
provide that the conflict shall occur at the moment the homestead 
entry is allowed for land embraced in-a pre-emption filing.in order to 
warrant repayment, as appears to be the interpretation of your office, 
but it provides for repayment. where the entry is ‘‘canceled tor con- 
flict,” which conflict, in a case like the one under consider ation, is con- 
tingent on the completion of his filing by the pre-emption claimant. 

~ Prior to that time the land remained subject to entry, and tt might be 
that.the pre-emption claimant would not complete his filing, in which 
event no conflict would arise and the intervening homestead entryman 
would take the land. But if the pre-emption claimant should prove 
up while the homestead entry was still of record, then said entry 
would have to be canceled for conflict, ‘‘and upon ich cancellation a 


_ right to repayment would have acerued under the statute.” It was — 


upon this theory and understanding, nee at. reat, that vonley 
homestead entry was made. — 

Tt is difficult to see in what respect the homestead entryman in thie 
case is any more chargeable with error or mistake in making his entry, 
‘under the circumstances, than is .the government in allowing him to 
make it. Both had equal knowledge of the conditions under which 
the entry was made. No deception or fraud was attempted or prac- 
ticed, so far as the record shows. : 

_ As to the fact of Ashley’s pre-emption declarator y statement being 
of record at the time Conley made his homestead entry, and that the 
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_Jatter also had knowledge of the former's residence and inionosemiants - 
on the land in: controversy, the Department has held that **an entry 
that on contest is canceled on account of the superior right of a bona 
fide settler is ‘canceled for conflict” within the meaning of the repay- 
ment act of Jt une 16,1880.” Nils N. Ydsti (27 L. D., 616), and George 
D. Cloninger (28 L. D., 91). It might with equal fore and propriety — 
have been held in those cases that the entr ymen were chargeable with 
notice of the prior settlers’ oo as to hold Conley responsible in, 
the present instance. 7 | | 

It is understood here that the nation of your office in denying Con- 
ley’s application for. repayment is a departure from the practice, of 
long standing, I in similar cases. Upon consideration the Department 
is of opinion that the former practice prevailing in such cases is the ~ 
‘proper one, and that if there i is no other obstacle than the one herein — 
discussed to allowing Conley’s application for the return of his fees 
and commissions, his said application should be approved. 

_ The decision of your office is reversed, . 


— 


‘ 


-. INDIAN LANDS—ALLOTMENT—TRUST PATENT—CANCELLATION. 


-Liizzin BEerecen. 


The issuance of a first or trust patent on an Indian allotment does not terminate the . 
jurisdiction of the Secretary of the Interior over the lands covered thereby as- 
public lands, but until the issuance of the second or final patent-he has authority, 
after due notice to all parties in interest, to investigate and determine as to the 
legality of any Indian allotment and to cancel. such first or trust patent based — 
upon an allotment erroneously allowed. 


ere Attorney-General Van Devanter to the Sens of the Lnte- 
(W. V. D.) | tor, September 25, 1900. | (W.C. P.) > 


The Commissioner of the General Land Office has requested a re- 
- examination of the question as to the authority of this Department to 
cancel a first or trust patent, issued upon an Indian allotment under 


- the provisions of the act of February 8, 1887 (24 Stat., 388), as amended _ 


by the act of February 28, 1891 (26. Stat., 794), at the same time 
recommending that he he quthoriaed and directed to finally cancel | 
Indian allotment No. 4, made for the benefit of Lizzie Bergen, minor 
child of Susan Bergen, embracing the SW. 4 of the SW. 4 of See, 4, 
T.49N,,R. 11 W., "Ashland, Wisconsin, land district, ae the matter 


has been referred to me for opinion. 


‘The act of 1887 contains a provision for the i issuance of patents upon 
allotm ents as follows: | : | a 
That upon approval of the allotments pr ovided fon in this act by the Secretary : 


of the Interior he shall cause patents to issue therefor in the name of the allottees, 
which patents shall be of the legal effect and declare that the United States does and 
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will hold the land thus allotted for the period of twenty-five years, in trust for the 
sole use and benefit of the Indian to whom such allotment shall have been made, or 
in case of his decease, of his heirs accor ding to the laws of the State or Territory where 
such land is located, and that at the expiration of said period the United States will 
convey the same by patent to said Indian, or his heirs, as aforesaid, in fee discharged _ 
of said trust and free of all charge or incumbrance whatever. | 


The question as to power and author ity of this Department after the 
issuance of the first or trust patent upon ‘an Indian allotment to inquire 
into the validity of such allotment, and upon ascertaining that it was 
erroneously allowed, to cancel such instrument, has been considered 
by this Department at various times, but the last ruling, being the one 
especially referred to by the Coninissioner of the General Land Office, 
is found in an opinion of my predecessor of February 15, 1897, in the — 

case of Hull ef ad. v. Ingle (24 L. D., 214), In that opinion, which was © 
approved by the Secretary of the lnterion. it was held that the issuance 
of a trust patent upon an Indian allotment terminates the jur isdiction | 
of the Secretary of the Interior over the lands covered thereby, as 
public lands; that in the absence of special statutory provision he has_ 
no authority to cancel such a patent for the purpose of correcting an 
allotment erroneously made; and that the authority conferred - upon 
him by the act of January 26, 1895 (28 Stat., 641), to cancel a trust 
patent, in order to correct a mistake in the allotment, is limited to 
cases where the error is one of those specifically named in said act. 

Since that opinion was rendered the question as to the jurisdiction 
of this Department over land to which an equitable title has been 
acquired, the legal title thereto remaining and being in the United 
. States, and as to the extent of its authority to inquire into and deter- 
mine as to the validity of claims or rights asserted under ‘such equita- _ 
ble titles, has been presented to and considered by both the supreme | 
court sid this Department in various cases. By the decisions rendered - 
in such cases the extent of the jurisdiction and authority of this 
Department has been clearly defined and a rule has been so well estab- 
lished that the question is no longer an open one. In Michigan Land 
and Lumber Co. v. Rust, in a decision rendered December 18, 1897 
(168 U. Ss , 589), the court said: 


It is, of course, not pretended that. when an acini title has passed the inna 
department has power to arbitrarily destro y that equitable title. It has jurisdiction, 
however, after proper notice to the party claiming such equitable title, and upon a 
hearing, to determine the question whether or not such title has passed. (Cornelius 
vw. Kessel, 128 U. §., 456; Orchard v. Alexander, 157 U. 8., 372, 383; Parsons v7. _ 
Venzke, 164 U. 8. | 89). In other words the power of the Departnient to inquire into 
the extent and wolidity of the rights claimed against oe government does not cease 

until the legal title has passed, 7 


In Brown 2. Hitehcock (173 U.S. 473), it was eoaone: to ene a 
modification of the rule thus mariouneed and for that reason the ques- 
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tion was re- sclunnea and the decision in Michig an ferre and Lumber 
Co. ». Rust was emphatically re- -affirmed, it being also said: 


Until the legal title to public Jand passes from the government, inquiry as to all | 
equitable rights comes within the cognizance of the land department. 


In Hawley ». Diller os 8 U. S., 476. eel the rule thus laid down 1s 
| adhered to, it being said: | 


The land. department has authority. at any time before a Seren is iasned to inquire | 
whether. the original entry was in conformity with the act of Congress. | 

In Parcher z. Gillen, decided by this Department January LT, 1898 
(26 L. D., 34), after a reference to the statutes defining the powers 
and duties of the Department and to various decisions of the Supreme, 
court relating thereto, it was said: | 


A consideration oi these decisions auterprcing the statutes defining the authority 


and duties of the land department, clearly demonstrates that so long as the legal _ 


title remains in the government the lands are public within the meaning of those 
statutes and the laws under which such. lands are claimed, or are being acquired, 

~ are in process of administration under the pene and. direction of the Secretmy 
of the Interior. . | | | 


In another place in’ that iecsion it 1 was said: 


The true rule drawn from an examination of all the authorities is that jurisdiction. 
of the land department ceases where the jurisdiction of the courts commences, viz: — 
when the legal title passes, and that there is no hiatus between the termination of 
the one and the beginning of the other. Under this rule the Jand will always be 
within a jur isdiction which can adniinister the law and pr otect both public and 
, private rights. i. | oO, 


In still another place the rule i is stated 2 as follows: 


So long as the legal title remains in the government the Secretary of the Interior, 
whoever he may be, is char ged w ith. the duty of seeing that the land is disposed of | 
only according to law. The issuance of a patent is the final act and decision i in that 
disposition and with it 4nd not before poe the supervisory y power and duty of the 
Secretary cease. : ; _ | | 

The views thus expr eased me the eondlieion 1 eached has been re- ae 
firmed in numerons subsequent departmental decisions from which it 
is not necessary to quote here, but some of which may properly be — 
mentioned, such as Power v. Olson ef ai. (26 L: D., 111); State of 
Florida (26 L. D., 117); Cagle v. Mendenhall (26 L. D. , 177); Aspen 
Consolidated. Mining Co. 2. Williams (27 L. D., 1); Charles H. Moore. 
((Q7L. D., 481);.Mee ». Hughart e af (28 L. oe 209), and Morrow et 
ab. State of Oregon et al (28 L. D., 390)... The well established rule 
is that so long as the legal title to any tract of the public domain 
remains in the United States, this Department has authority and juris- 
diction to inquire into and adjudicate any claim to such tract and to 
see that it is disposed of and the legal title passed only according to — 
law, but that when the legal title thereto passes out of the United | 
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. States that authority and jurisdiction of the executive department ends 
and thereafter the courts have exclusive jurisdiction in the premises. 
_. An Indian allottee, by virtue of the approval of his allotment by 
the Secretary of the Interior, acquires an equitable title in the land 
thus allotted to him, but the legal title remains in the United States. 
The authority of the Secretary of the Interior after an allotment has — 
been approved but before the first or trust patent has been issued, to 
investigate the legality thereof was upheld by my predecessor in an. 
opinion rendered February. 15, 1897 (24 L. D., 264), which was 
approved by the Secretary of the Interi ior. That opinion stated the 
conclusion reached as follows: 

The Secretary of the Interior has sathoney to investigate the validity of an indian 
_ allotment at any time prior to the issue of the first patent provided for in the allot- 


ment act, and upon sufficient c cause shown to rescind the approval of the allotment 
_and reject it. 


The next step in ie saneation of the law in repent to these 
- allotments is the issuance of .an instrument in compliance with the 
requirement that upon approval of an allotment the Secretary of the 
Interior shall cause a patent to issue which shall be of the legal effect. 
and declare that the United States does and will hold the land for 
twenty-five years in trust for the Indian or his heirs. The use of the 
word ‘* patent ” to designate or give a name to the instrument to be 
thus issued is nota happy: choice of language. The supreme oe 3 
has described a patent as follows (Langdeau v. Hanes, 21 Wall., 

and Wright v. Roseberry, 121 U. S. , 488, 499): . 

In the legislation of Congress a patent has a ‘double operation. It is the convey- 
ance by the government when the government has any interest to convey, but where 
it is issued upon the confirmation of.a claim of a previously existing title, it is docu- 
mentary evidence having the dignity of a record, of the existence of that title, or of 
such equities respecting the claim as justify its recognition and confirmation. 
~ -Tt is clear that the instrument to. be issued upon the approval of an 
allotment is not, and is not intended to be, a conveyance of the inter- 
est or title of the eovernment nor is it issued in confirmation of pre- 
viously existing title. By the context it is shown that the purpose of 
that instrument is to evidence a present trust coupled witha promise 
to convey in the future, a situation much like that arising by opera- 
tion of law between the United States and an entr yiman who has made 
proof of compliance with the Jaw and received a final or patent certifi- 
cate from the land officers. Speaking of such an entryman the 
supreme court, in Or chard v. Alexander (157 U. S., 872, 383), said: 


The government holds the legal title in trust for him and he may not be dispos- 
sessed of his equitable rights without due process of law. Due process in such case 


'. Implies notice and a hearing. But this does not require that the hearing must be 


in: the courts, or forbid an inquiry and determination in the land department.. 


_ In legal contemplation after the first or trust patent is issued the 
United States holds the legal title for the benefit of the Indian allottee 
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he holds the snuale title. The lang guage ned clearly neeaties 
the idea that it was intended that the first or trust patent should have 
~ the effect of at once vesting in the Indian allottee the full legal title to — 
the land. Under the decisions cited herein, so long as the legal title © 

of any tract of the public domain remains in the United States, and © 

so long as the law under which such tract is being disposed of is in 
process of administration, this Depar tment has authority and jurisdic- 
tion to investigate the legality of any claim thereto, and it is the duty 


of the Secretary of the Interior as the head of the Department.andas __ 


the officer char ved by law with the super vision of business relating to 
- the public lands, to take such action as will pr event the improper or 
unlawful disposal thereof. The same reasoning applies in the case of 

‘Indian allotments as in other cases, where an equitable title has been. 
acquired. A suit by the United States to recover the legal title or to 
determine whether the claimant has acquired an equitable title, could - 
not be maintained in the one case any more than in the other. It 
seems clear that the same rule as to the right of the United States to | 
appeal to the courts must govern in the one case as in the other. A 
suit could not be maintained by the United States to recover a title it | 
had not parted with, nor is it necessary for the United States to resort 
to the courts to enable or authorize its own officers to decline to 
make an illegal conveyance of a part of the public domain. If the . 
officers of this Department have no authority in the premises they | 
wul be compelled to sit idly by and allow illegal claims to allotments 
_ toremain of record for the full trust’ period and at the end of that 

time to issue a patent conveying the fee to the illegal claimant, where- 
upon it will become their duty to immediately institute proceedings in 
the courts to secure the cancellation of the patent and the revesting of 
the title in the United States. It was never intended that such an 
anomalous condition should exist in connection with these allotments 
(Knight v. United States Land Association, 142 U.S., 161,178), a con- 
dition which would result in as great injury to the Indian as to any | 
one else. A due and proper regard for the ultimate well-being of the 
allottee would of itself prevent a construction of the law that would 
work him such injury if.any other could be found not inconsistent 
~with-the recognized rules of construction. The best interests of the 
Indians as well as the proper administration of public affairs, demand — 
that there be some tribunal where the rights claimed under said law 
may be determined without waiting for the trust period to expire. — 
The courts not having jurisdiction, the Interior Department having — 
charge of public business relating both to the public lands and to the 
Tngiane. is the only tribunal fitted to make such determination, and 
the decisions of the supreme court justify the conclusion that it is 
- clothed with full authority in the premises. 3 
- The fact that Congtese Py the act of oe anuar v 26, 1895 ce Stat. , 641), 
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declared fiat the Secretary of the Interior should have authority dur- . 
ing the time the United States should hold the land in trast for an 
Indian allottee, to cancel the trust or conditional patent in certain 
cases where the patent had.been erroneously or wrongtully issued, 
may be considered an expression of opinion by Congress that he ia” 
_ not previously possess such authority. That view of the matter is 

entitled to respect, but as said in Hull v. Ingle, supra, it is not decisive 
of the question. Prior to the passage of this act it had been held by. 
this Department that the issuanee of the first or trust patent deprived 
the Department of jurisdiction in the premises. To this effect was 
the opinion of the Assistant Attorney General of July 15, 1892 (Lizzie 
Stricker, 15-L. D., 74). On August 17, 1894, the-Commissioner of 
— Indian Affairs made a report on the bill which afterwards became the 
_ law. of January 26, 1895, in which he said: 

In administering the allotment act cases have sccumed where patents have been 
issued to persons whose names were not correctly given and in some cases to the same 
person under different names. In these cases the Department has held that there is 
no authority of law for the caucellation of the patent improperly issued. I deem the 
-- passage of the bill in question to be very desirable and accordingly have the honor 

to recommend favorable consideration by Congress. : 


The Department transmitted this report to the chairman of bn 
Senate Committee on Indian Affairs with its approval. 
_ The.report of the House Committee on Indian Affairs on said bill 
contains the following paragraph: 

The purpose of the bill is so well and briefly stated in the bill itself that nothing 
need be added. The want of such a bill has long been felt in the Interior Depart- 
ment. Mistakes have occurred, and doubtless will again, in the allotment of land 
to Indians, by the premature issue of the deed, by mistake in name, in allotting to 
persons not entitled, and in many other ways. The Department holds that errors 
of that kind can not be corrected, and that much injustice is Gone to the govern- 
ment and to the Indians. 


The statement on the floor of the House of Repr esentatives as to the 
purpose and effect of the proposed legislation is to the same effect. 
Mr. Lynch in charge of the bill said: - 3 

_ Mr. Speaker, this bill which has been drawn at the Interior paparniant, is designed 
to enable the Secretary of the Interior to correct errors which occur occasionally in — 
making allotments of lands to the Indians. Sometimes, the Indian is mis-named or 
his-name is mis-spelled, or there is a wrong description of the land. At present, the © 
Department has no means of making corrections in such Cases... ~The bill ae 
confers the necessary authority. e 


In view of the departmental ruling that the Seer see of the itatiok 
was without authority to correct mistakes in Indian alletments after 
the issuance of the first or trust patent it was deemed necessary that 
he should be given such authority. This was evidently the primary 


and controlling inducement for the enactment of the law of 1895. It. 


was passed to meet the then existing conditions and to afford a relief 
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demanded for the proper protection. of the rights ae inter ests of both 
the government and the Indian. If the Secretary of the Interior had 
authority under existing laws to cancel for sufficient cause a trust 
patent, the passage of the act of 1895, purporting to invest him with 
that authority in certain cases, ought not of itself to be given the 
effect of abr idging. the existing author ity. In ied land on Statutory 

Construction it is said (Sec. 231): Le = eo * 


A legislative enactment based on a misconception of the law moe not per se change ate 
the law so as to make it accord with the misconception. = 


~ In Endlich on the Interpretation of Statutes (Sec. 37 74) ic is said: 


It is an obvious inference from. what has. gone before, that enactments of any 

specific provisioh on a particular subject are not to be regarded as conclusive decla- 
rations that the law was different before. 
In Black on Interpretation of Laws (Sec: 20) a the rule i is stated as 
| follows: | oe 

‘But the enactment of a specific provision on a given subject. does not, of itself, — 
prove that the law on that subject was different before; for such enactment may 
have been made in affirmance of the existing law, and to remove doubts. _ 

This act of 1895 does however demonstrate that the matter of inves- 
. tigating and determining questions as to the erroneous allotment of 
lands to Indians before the transfer of the legal title is not, in the 
opinion of Congress, a matter belonging exclusively to the judi- 
ciary, but is one that’ may properly be devolved upon the executive 
branch of the government. If such determination were a purely judi- 
cial’ function Congress could not withdraw the matter from judicial 
cognizance or confer upon an executive department authority and 
jurisdiction in the premises. In the case of Murray’s Lessee e¢ al. »v. 
Hoboken Land and Improvement Co. (18 How., 272) it was claimed 
that certain acts of Congress were unconstitutional because they 
authorized the Secretary of the. Treasury to do certain things which 
were judicial in their nature and could be done oy by the judicial 
power. ‘The court said (p. OTB): | | : 
It must be admitted that if the auditing of this-account and the spa of 
its balance and the issuance of this process, was an exer cise of the judicial power of 
the United States, the proceeding was void; for the officers who performed these 
- acts could exercise no part of that judicial power. They neither constituted a court 
of the United States, nor were they or either of them so connected with any such 


court as to perform even. any of the ministerial duties Ww hich arise out of eee . 
proceedings. | , : 


At another place (p. 284) it is said: 


To avoid misconstruction upon so praye Fa speek we think it pr oper to hate that 
we do not consider congress can either withdraw from judicial cognizance any mat- 
ter which from its nature is the subj ect of a suit at the common law, or in equity, or 
admiralty; nor, on the other hand, can it bring under the judicial power a matter 
- which, se i nature, 1s not a subject, for judicial determination. ‘At the same 
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time there are matters, involving public rights, which may be presented in ‘such 
form that the judicial power is capable of acting on them, and which are susceptible 
of judicial determination, but which congress may or may not bring within the cog: 
‘nizance of the courts of the United States as it may deem proper. 


This declaration is referred to with approval in subsequent decisions. 
(Fong Yue Ting v. United States, 149 U. S., 698, 715; King v. Mullens, 
171 U. S., 429; United States v. Duell, 172 U. S., 576, 582; La Abra 

Silver Mining Co. v. United States, 175 U.S., 423 458.) 

If the investigation and determination as to the legality of such 
claims is not purely judicial in character, no special enactment is nec- 
essary to confer jurisdiction thereof upon this Department, because it 
is then a matter clearly coming within the general ee ant of authority . 


to the Department. 


The Secretary of the Interior is Bs law (Rey. Stat., Secs. 441, 464) 
‘charged with the supervision of public business relating to Tdians 


just as he is with that relating to publiclands. Speaking of the statu- 


tory provision (Rev. Stat., Secs. 441, 458, 2478) clothing him with 
authority to supervise the public business relating to public lands, the © 
supreme court in Knight v. ee States Land Association U. S., 
161, 177) said: . | 

It means that, in the important matters relating to the sale avid Giswosition of the 
public domain, the surveying of private land claims and the issuing of patents thereon, 
and the administration of the trusts devolving upon the government, by reason of 
the laws of Congress or under treaty stipulations, respecting the public domain, the 
Secretary of the Interior is the supervisory agent of the government to do justice to 
all claimants and preserve the rights of the people of the United States. 


And again, in Catholic Bishop of. Nesqually ». Gibbon (158 U. S., 
155, 167), after quoting the above extract from Knight v. Land Asso- 
ciation, the court said: : 

It may be laid down as a general rule that, in the absence of some specific pro- 
vision to the contrary in respect to any particular grant of public land, its adminis- 
tration falls wholly and absolutely within the jurisdiction of the Commissioner of the 
General Land Office, under the supervision of the Secretary of the Interior. It is. 
not necessary that with each grant there shall go a direction that its administration 
shall be under. the authority of the land department. It falls there unless there is 
express direction to the contrary. . : 

What is suid in. these decisions xeapacting the jaan of — 
public land laws is equally applicable to statutes pertaining to Indian 
affairs, so that whether the Indian allotment acts be regarded as public - 
land laws or as pertaining to Indian affairs, their administration, unless 
there be express direction to the contrary, falls wholly and absolutely 
under the supervision of the Secretary of the Interior. Not only is 
there no express direction to the contrary, but the allotment acts 
themselves. bear affirmative evidence that their administration is to be 

under the super vision of the Secretary of the Interior. The period of 
this supervision will continue so long’ as the legal title remains in the — 
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United States, that 3 is, anel dist matter of transferring to the aca 
allottee the title of the United States is completed. The act of 1895 
must therefore, in the light of the decisions of the supreme court 
herein cited, be considered either as based on a misconception of the 
| authority ae the Secretary of the Interior or asa direction to him to 
proceed to exercise the authority already vested i in him in the premises. 
| ‘The scheme of holding the allotted land in trust was no doubt 
-- adopted in the interest and for the protection of the Indian and the 
law should be so contrued as to secure to him the greatest possible — 
benefit consistent with a just interpretation of that law.and a due 
regard of the interests aud rights of the United States in. the premises. 
There is no reason: to believe that any just claims of the Indians will 
be injuriously affected by reason of the Secretary of the Interior hav- 
ing jurisdiction to investigate the validity of an allotment at any time 
- before the expiration of the trust period. Congr ess SO indicated i In 
part at least in the act of 1895. : 
This Department. has heretofore shown gr ea Mlidinde fot the 


Indians’ welfare and will no doubt continue to exercise the same care — 
hereafter. In any event the law must be read according to its true | 


intent and. meaning, and when thus read and construed in the light of 
the decisions herein referred to, it leads inevitably to the conclusion 


-. that until the legal title shall have passed by the issuance of the sec- . 


ond or final patent the authority and jurisdiction to investigate and — 
. determine as to the legality of any. Indian allotment is vested in this - 

_ Department. | 
The author ity of this Depae tment is not to i. exer cised arbitrar ily - 


and without grving the parties. interested notice of proposed action  —— 


and an opportunity to be heard, or in other words without due process 
of law. This right of interested parties to have notice of proceedings 
in the land depar tment and an oppor tunity to be heard in defense of | 
their rights or claims. is asserted in various decisions of the supreme 
court and emphasized in Brown v. Hitchcock, SUPT ay where it is said: 


Neither do we affirm that the administrative none of the Departments in refer- 
ence to pr oceedings before them justifies action without notice to parties interested, 
any more than the power of a court to determine legal and cuuitable rights pormuts | 
action without notice to parties interested. : = 
. But what we do affir m and reiter ate is that power is vested i in the Departments to 

determine all questions of equitable right or title, upon proper notice to the parties 
interested and that the courts must, as a general rule, be resorted to only when the 
legal title has passed from the. government. | 


_ Tt is not intended to intimate by anything ea herein that third | 
parties should be invited to attack such allotments with the expecta-. 


- tion or hope of securing some advantage by reason of such attack. In — 


ene et al, v. Gall et ail. nee L. D. » 88); it was said: 
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The statute giving a preference right of entry to the successful contestant of a pre- 
emption, homestead, or other entry has never been extended, directly or by impli- 
cation, to Indian allotments for which conditional or trust patents have been issued. 

In view of the conclusion reached that this Department has jurisdic- _ 
tion and authority in the premises until the issuance of the second or 


final patent upon an Indian allotment, it is not necessary to discuss or 


consider the act of January 26, 1895, supra, with a view to determine 
whether, under the proper construction thereof, this case comes with- 
-inits terms. In no event can it be construed to give the Secretary. of - 
the Interior jur isdiction in any case where he would not have it within | 
the rule herein suggested as the proper one. | 
In the case presented. by the Commilssionel of the General ean 
_ Office it appears from his report: that an allotment was made for the 
benefit of Lizzie Bergen, a minor child of Susan Ber gen, for the 
SW. tof the SW. tof Sec. 4, T. 42.N., R. 11 W., Ashland, Wisconsin, 
~ jJand nee ict, wien was papicvel: and upon which a erasteen condi- 
tional patent was issued October 21, 1893.. The General Land Office, 
by decision of October 9, 1896, held that said allotment was illegal 
and fraudulent because cade for land not subject.to allotment, and 
because it was not made for the sole use and benefit of the allottee, 
but in the interest of other persons and for speculative purposes. 


-. Susan Bergen was given notice of that decision and that she would be ~ 


allowed sixty days within which to show cause why said allotment 
should be sustained,.but took no action in response. thereto. By 
a subsequent mepore of a special agent of the land office it is alleged 

that. Lizzie Bergen’s father is a white man and a citizen of the United 
States, and the Commissioner of the General Land Office suggests, as 
_ afurther reason for the cancellation of the allotment, that said child 
is a citizen of the United States and not entitled to an allotment. In | 
view of the fact that at the time of said notice to the mother of this 
allottee this Depar ‘tment held that it had no authority to cancel a trust _ 
patent except in special cases mentioned in the act of 1895, by reason - 
of which she may have believed herself justified in neglecting to make 
_ any response to such notice, and of the fact that a new allegation against 
the validity of the allotment has been made, said allotment should not 
be cancelled withont further notice to the parties interested. In all 
- eases involving the investigation of Indian allotments every precaution 
should be taken to insure that notice of the-proceedings shall reach all 
the parties and in cases like this, involving the allotment of a minor, 
it would seem well that the guardian, if there be one, and both par ents, 
as well as the allottee, should be notified. In all cases the Comimis- 
sioner of Indian Affairs should be given information of the action 
‘taken and contemplated and ‘the investigation should proceed as in the 
case of an investigation ofan allotment before the issuance of the first 
or trust patent. All matters of procedure as to which the regulations . 
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- for investigating Indian ailotroonts seit no specific rule, the 


instructions of August 18, 1899 (29 L. D., 141), as to the procedure ~ 


_in special agent’s reports. against the validity of claims to. the public | 
lands, should be observed. | | 
Approved: | 
i: A. Hrrencock, 
‘SBME 


S comnsiteeesedanaantemiaial 


FOREST RESERVATION LANDS—EXCHAN GE PROVISIONS ACT OF JUNE 
A, 1897. — 


Wiri1aM C. Quinnan, 


The prov ision of section ten of the act-of March 3, 1898, that fie lands. in ihe Chero- O- 
kee Outlet ‘‘shall be disposed of to actual settlers under. the homestead laws - 

_ only,” precludes the allowance of an application to select such lands under the 
exchange provisions of the act of June 4, 1897, in lieu ol ins within a forest 


, reserve. , 
Rocretary fh tchoock to the Di MASSLONEL O ft the Cie Land Office, 
(W. Vey oa. September 25, 1900. a (EB, Jr.) 


William C. Quinlan appeals from the decision of your office dated 
February 20, 1900, in the matter of his application, filed January 14, 
1899, to select. ander the oxenanee provisions of the act of June 4, 
1897 (30 Stat., 11, 36), the NW 4 of the SE 4 ot Sec. 19, T. 25 N., R. 17 — 
W.. , Woodward, Oklahoma, land district, in lieu of the NW 4 of the 

NE} 4+ of Sec. 3. T. 27 8., R. 30 E., M. D. M. , situated within: the 
~ limits of the ee Forest ReueeyS, State of California, of which he 
claims to be the owner in fee Se under Patent from the. United 
‘States. | 
Said decision holds that the tract first ieee is not subject to 
selection under the act of June 4,. 1897, for the reason that by section — 
10 of the act of March 3, 1893 (27 Stat. , 612, 642), such tract, with 


other lands in what was en known as the “Cherokee Outlet, 9 was 


opened to settlement to actual settlers under the homestead laws only, 
and for the further reason that the provision of that section requiring 
a payment before the issuing of patent, of one dollar per acre for cer- 
tain lands, including the tract in ‘question, was, at the date of your 
office dedisinns still in force, unaffected by the provision of the act of 
June 4, 1897, which declares that ‘‘no charge shall be made in such 
cases for making the entry of record or issuing the patent to cover the - 
tract. selected;” fang therefore rejects Quinlan’s application. Appel- 

lant contends that the tract was at the time of. filing his application 
“vacant land open to settlement,” and, as such, was pabioe to lew 
selection under:the last-mentioned act. 

Since the passage of the act of age LY, 4900 (Publie—No. 105), 
known as the free homestead act, which a repealed the pr ovisions of said — 
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section 10 as to all further caveat for the lands seven thereby 
except “‘the payment to the local land officers of the usual and custom- 
cary fees,” the second ground of objection stated in your office deci- 
sion, to ‘the application of Quinlan, is removed. The first ground of 
phiecHon. however, appears to be well taken. : 

So much of the said section 10 of the act of March 3, 1893, provid- — 
ing, among other things, for the disposal of the lands in the “Chero- | 
kee Outlet,” including the tract in question, as is here in point, reads: 

The President of the United States is hereby authorized, at any time within six 
months after the approval of this act and the acceptance of the same by the Cherokee 
Nation as herein provided, by proclamation, to open to settlement any or all of the | 
lands not allotted or reserved, in the manner provided in section thirteen of the act 
of Congress approved March second, eighteen hundred and eighty-nine, entitled 
_ ‘An act making appropriations for the current and contingent expenses of the Indian © 
Department and for fulfilling treaty stipulations with various Indian tribes, for the 
year ending June thirtieth, eighteen hundred and ninety, and for other purposes’’ 
(twenty-fifth United States Statutes, page ten hundred and five); and also subject to 
the provisions of the act of Congress approved May second, eighteen hundred and 

ninety, entitled ‘An act to provide a ternporary government for the Territory of 
- Oklahoma to enlarge the secnon of the United: States court in the Indian Terri- 
tory, and for other purposes.” 


Section thirteen of the act of March 2, 1889 (25 Stat., 980, 1005), 
and section eighteen of the act of May 2, 1890 (26 Stat., St, 90), which 
are referred to in the provision above set out from section 10 of the 
act of March 3, 1898, as controlling the manner of disposal of the lands 
therein. sen acd, Bich: expressly provides, in substantially the same 
language, that the lands covered thereby ‘‘shall be disposed of to 
actual settlers under the homestead laws only,” with certain exceptions 
not here i in point. | | 

The exchange provision of. the act of June 4, 1897 se under which 
| Quinlan claims, is as follows: | 

That in cases in which a tract covered by an unperfected eon fide rem or by a. 
patent is included within the limits ofa public forest reservation, the settler or owner 
thereof may, if he desires to do so, relinquish the tract to the government, and may | 
select in lieu thereof a tract of vacant land open to settlem ent not. exceeding in area 
the tract covered by his claim. or patent; and-no charge shall be made in such cases" 
for making the entry of record or issuing the patent to cover the tract selected: 
Provided, further, That in cases of unperfected claims the requirements of the laws 
respecting settlement, residence, improvements, and so forth, are complied with on 
the new claims, credit being allowed for the time spent on the relinquished claims. - 


Quinlan is not seeking title to the tract in question as a settler under 
the homestead laws, in any sense, but solely under the above provision 
of the act of June te 1897, as the. owner of a tract covered by a patent 
and included within the limits of a public forest reservation. The 
provision that: the lands covered by the said section 10, including the — 
tract he seeks to be allowed to select, ‘‘shall-be disposed of to actual — 

settlers under the homestead laws only,” is Imperative and mandator Ys 
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- forbidding the disposal of ony such lands in aay other manner or under ~ 


any other. laws. 


The contention that the pr ovision that these lands shall be aisnoaed a 
of to actual settlers under the homestead laws only is repealed, so far 


as it stands in the way of the operation of the act of 1897, by that pro- 


- vision of the later act which allows the selection thereunder of ‘‘a 
-. tract of vacant land open to settlement” in lieu of the tract relin- 
quished, or by the provision of the act of June #, 1900 (Public—No. . 4 
163), which declares, subject to a limitation not necessary to be recited 
here, that all elections of land under the act of 1897 “shall be con- 


fined to vacant surveyed non-mineral public lands which are subject 


to homestead entry,” can not be sustained. To hold the affirmative of = 


that proposition would: be to. find in the later acts a repeal of the 


earlier, to the extent indicated, by implication merely. Such repeals 
are not favored. In Frost 7. Wenie (157 U. S., 46, 58), cited with 
~ approval in United States v. Healey (160 U. 5. , 136, 140), the supreme 


court said: 
It-is well settled that repeals by implication are not to be favored. And where. 


— two statutes cover, in whole or in part, the same matter, and are not absolutely 


irreconcilable, the duty of the court—no. purpose to repeal being clearly expressed 


‘or indicated—is, if possible, to give effect to both. In other words, it must not be 
_ supposed that the legislature intended by a statute to repeal. a prior one on the same 


subject, unless the last statute is so broad in its terms and so clear and explicit i in its 
words as to show that it was intended to cover the whole subject, and, ee to 
displace the prior statute. 


The above quoted provisions of re ae ee 1897 and Faie 6, 1900, 


are not absolutely irreconcilable with the provision in accion of the 
.— aet of 1893. ° No pepe to repeal that provision is expressed or indi- 
cated in the later acts. The-later acts being m pare materia are to be 


read together, and so read. they and said provision of the act of 1893 
can stand and each be given effect in its appropriate sphere. In legal 


effect section 10 of the act of 1823 is local and limited in its oper vation 


to certain specified lands in Oklahoma, while the exchange provisions - 
of the acts of 1897 and 1900 are general and operative upon all vacant 
surveyed non-mineral public land subject to homestead settlement and. 


entry where not otherwise specially provided. | 


In confining lieu selections under the later acts to surveyed ants 
subject to homestead settlement. and entry it does not by any meaus 
follow that Congress ther eby expr essed an intention to include all 


Jands wherever found which might answer that description or classifi-. 


cation regardless of the fact. that by oft repeated declavation it had 
proclaimed its purpose to dispose of all lands in Oklahoma Territory 


acquired by treaty from Indian tribes to actual settlers under: the 


homestead laws only. It is not believed. that any considerations of 
apparent expediency nor anything short of a clearly expressed inten- 


- tion to depart from that: pur poe and subject auch lands to ‘the opera- 


~ 
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‘ion of the exchange provisions of those acts would justify the con- 
struction contended for by appellant. No such intention is manifest 
and the Department must therefore be guided and controlled in its 
conclusion by the well settled rule relative to repeals by implication 
as hereinbefore stated by the supreme court. a 
The decision of your office 1 is aemned) in accordance with the views 
her ein expressed. 


SWAMP LAND SELECTION—CORRE CLIVE LIST—ACT OF MARCH ‘8, 1857. 
STATE OF LovIsraNa. 


A list of swamp land selections filed by the sur veyor-general if aot based upon proper 
‘data may be corrected by such officer through the. filing of a second list, and 
thereafter the first list is not a pending list of swamp land selections upon which 
the confirmatory provisions of the act of Mar ch 3, 1857, will operate. 


Secretary Hitchcock to the Commissioner of the General Land Office, : 
(W. V. D.) _4 September 25, 1900. Ae Se Ey: 


On Mar ch 28, 1851, the U. S. surveyor-g penerel for Louisiana reported 
to your office a list of alleged swamp lands in T. 14°N., R. 4 E., 
Louisiana meridian, New Orleans land district, Louisiana, which list 
embraced, and designated as swamp lands, sections 1, 2, 8, 4, 5, 9, 10, 
1d, 12, 13, 14, 15, 16, 21, 22, 28, 24, 25, 26, a, 34, 35, and 36, in ad 
township. | 

On May 20, 1853, the register and receiver of. seid district cane: 
mitted to your paice another list of swamp lands in said township, 
duly certified by said surveyor-general, and by him designated as — 
being ‘Corrective of and additional to list approved March 28, 1851” 
(the list first above mentioned). With said second or “ corrective” 
list the surveyor-general filed the following explanatory statement: 


SuRVEYOR-GENERAL’S OFFICE, . 
7 ' Donaldson, La., May 20, 1853. 
The field notes of Henry Washineton: from which a part of the above selections 
- were made, are not as explicit upon the subject and extent of swamp lands as would 
be desired. It will be seen that some difference exists between the present selections 
and those of the 28th of March, 1851; this arises from the uncertainty of the field 
notes as to what should constitute swamp lands. The former list was made out not 
only from the description of the land in the field notes, but from the general char- 
acter of the lands upon Bayou Lafourch, whereas the present list is. based strictly 
upon the statement made in the field notes of survey, listing as swamp lands only | 


those designated as such in express terms. 
. : Rk. W. Boyn, 


Surveyor. General, La. 


By your office letter of June 6, 1899, you informed the register and — 
receiver of the land office at New Orleans that action had been taken 
on said list of May 20, 1853, and that practically all the lands embraced 
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therein had been approved to the State or the State had received indem- 
nity therefor, and that on the list of March 28, 1851, is noted, ‘“super- 


seded by list approved May 20, 1858, see. certificate at foot of said 


lists” and that on the tract books of your office, oe the tracts 
enumerated in the first list, which were not included § in the *‘ corrective 
list,” is posted ‘* rejected by Sur. Gen’l, see list approved May 20, 1853.” 

ie your said office letter it was stated, in substance, that said list. of 
May 20, 18538, was taken and understood by your office to be substi- 
tuted in leu of said list of March 98, 1851, and that the following 
tracts in said township 14 N., R. 4 E., which were included in said 
list of March 28, 1851, were emitted foi the list of May 20, 1853, 
to wit: : 
| Lots 4 and 5 in soon 2: SE. 4 of section 35 Sw. ‘a NW.3 a of | 
 gection 5; N. 4 of NE. $ of section 9; E. 4, N. 4 of: NW. 4 ss SE. + of 
' NW.4 a E. + of SW. 4-of section 10; all of on 1; S,4 of NW... 
4+ and SW. + of section 12; W. 4 of section 13; all of een 14; E.4 be 
Kk. 4 of NW. 4 and E. $ of SW. 4 of section 15; all of section 16: N.¢ 
of NE. + of section 99 all of section 23; NW. 4 of NE.4,S.4 of NE. 
4, NW. 4 and 8.4 of segtiont 24; all of section 25; all of section 26; all 
of section 36. | 

And in order to clear the swamp land ‘seleation records of your 
office and of said local office of ‘such. imperfect selections” you 
directed the local officers to ‘‘allow the State sixty days within which 
to show ‘cause why the selection of March 28, 1851, of the tracts 


above deser ibed, should not. be canceled for the reasons herein stated.” 


On August 7, 1899, the State of Louisiana, by its attorney, filed 
its showing of cause why said selections should not be canceled, and 
upon consideration thereof by your office on December 5, 1899, said 
former action, holding for cancellation said original swamp. land. 
selection was adher ed to and the local officers were directed to notify 
the proper parties of said decision, and that the State would be 
allowed the usual time to appeal ther fi onl, 

- On January 31, 1900, the State, by its attorney, filed its mppen from 
said decision of your pice to this Department. 

The substance of the contention on behalf of the State seems to be 
that said list of swamp land selections filed and certified by the 
surveyor-general on May 20, 1853, was not intended to be substituted 
in lieu of said lst of March 28, 1851, nor to have the effect to abrogate 
and set aside the same, but was intended as an additional list of such 
selections, and that, inasmuch as both’ of said lists were certified by 
the surveyor-general and filed in your office prior to the passage of | 
the act of Congress approved March 3, 1857 (11 Stat., 251), whereby the © 
swamp lands selected under the act of September 28, 1850 (9 Stat., 
519), were confirmed as such and dir ected to be patented to the ol 
States entitled Boe sald confirmatory act apo to and operated | 
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pon both of Tre lists, and had the effect to entitle the State of. 
Louisiana to all the lands embraced in both lists. 
It is insisted that said list. of selections filed March 28, 1851, °C Wy 
- prepared by the surveyor-general in. acccordance with a plan then j in 
vogue, to wit, by sélecting lands which were swamp, irrespective. of 
whether the field notes of survey made prior to the grant shed any 
light upon the subject or not,” and it is said that ‘a lar ge quantity of 
the early selections were made from actual observation in the field or - 
upon the basis of depositions taken by the surveyor-general of wit- 
nesses for the State as to the character of the land.” | 
By the act of March 2, 1849 (9 Stat. , 352), granting swamp lands to 
the State of Louisiana, it was pr sided that the Secretary of the 
Treasury should cause a personal examination of said lands to be made 
under the direction of the surveyor-general by experienced and faith- 
ful deputies, and that a list of lands thus found to be swamp lands 
should be made out and certified by the deputies and the surveyor- 
general to the Secretary of the Treasury. Such was the prescribed 
: method of selecting swamp lands i in Louisiana till November 21, 1850, 
when, 1 in view of the act of September 28, 1850 (9 Stat. 619), which 
required all swamp lands to be listed by the Secretary of ‘the Intérior 
and proper lists thereof .to be by him furnished to the governors of © 
‘the several States entitled to such lands, the Commissioner of the — 
General Land Office transmitted to the governors of all the States 
entitled to swamp lands under the law, a circular giving. instructions 
relative to the ‘selection of swamp lands and allowing each of said 
States to elect which of two methods it would i for the pur is 
of designating swamp lands, viz: | _ 
_ J. The field notes of government survey could be ied as the basis for selections, . 
and all lands shown by them to be swamp or overflowed within the meaning of the 
act might be classed as swamp lands. ° 


' 2, The States could select the lands by their own agents’ and (spot the same to 
the U.S. surveyor-general with proof as to the char acter of the same. | 


(General Land Office circular, March 17, 1896.) 


By a decision of this Depar tment rendered on April 14, 1887, Mm Te 
the State of Louisiana, involving a claim under the swamp nad act, 
the concluding portion of which is published in 5 L. D., 598, it was. 
' found and decided that the State, by an act of its legislature approved 
March 21, 1850, and by a letter from the governor to the Commis- 
~ stoner of ane Caner al Land Office, dated December 5, 1850, elected to 
make the selections of swamp lands granted to the State both by the 
act of March 3, 1849, and that of September 28, 1850, by the field — 
notes on file in the office of the surveyor-general. The said list of 
March 28, 1851, having been filed and certified more than a year sub-— 
sequent to the making of said election by the passage of said act of 
the ee e, said selections should have been made on the plan sug: 
24368—Vol. 30- 18 7 | 
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| - gested by the Gaane one: of ae General Land Office ; in said cireular 


of November 21, 1850, and accepted and agreed to by the State, viz., 
from the field notes of survey on file in the office of the surveyor: 


7 — general; but that this was not done, is apparent from said statement” 


of the surveyor-general that ‘‘the former list [that of Mar ch 98, 1851] 
was made out, not only from the description of the land in the field 


2 notes but from the general character of the land upon the Bayou ne 


Lafourch,” whereas the said list of May 20, 1853, was made tn strict 
conformity with the plan agreed upon. 
~ The list first filed by the surveyor-gener al was cae pared upon pr oper 
data, and its certification by him was therefore a mistake, and it was 
evidently his:purpose to correct that mistake, as he had a right todo, 
by the filing of the second list, and when he had so corrected it, though - 
the paper was left’in your office, it was not there as a eae list of © 
| swamp land selections. The delay of the Secretary in acting upon 
swamp land selections pending in your office was the evil intended to 
be remedied by the act of March 3, 1857, and it was the intention of 
that act to confirm such selections as should have been approved by. 
the Seer etar y, and the said list of March 28, 1851, having been in con- 
- templation of law withdrawn by the officer who made it, and therefore — 
not pending in your office at the time of the passage of the act of. 
March 3, 1857, said act had no effect upon it: While it is true that- 


both lists were on file in your office at the time of the passage of said 


confir matory act, it can scarcely be doubted, from all the circumstan- 
ces, that it was the intention of the surveyor-general that the list filed 
May 20, 1858, should supersede and take the place of the one previously 
filed. This appears not only from. his statement to the effect that the 
list first filed was based in part upon improper data, while the list 


. of] May 20, 1853, was based upon the data agreed upon and recognized 


both by the government and the State as the proper criterion by 
which to govern said selections, but it. also appears from the further 
fact that a portion of- the lands embraced in the first list were also 
embraced in the list of May 20,1858. If it had been his intention to 
leave said first list in force, where was the necessity for embracing in 
the second list a large por tion of the lands already certified in the first? 
And if, as is argued, it was the intention that-the second list should be - 
merely supplementary: to the first, only adding thereto such tracts as. 
had been found to be swamp subsequent to the filing of the first list, . 
why were all the tracts hereinbefore described excluded from the list 
of May 20, 1853? Said list of March 28, 1851, had not been acted 
upon by the Department. In the case of Michigan Land and Lumber 
Company v. Rust (168 U. S., 589), it is held that—_ . 

Until the matter is Closed by final action, the proceedings of an officer ofa ee 


ment are as mnch open to review or reversal by himself or his successor as are the 
interlocutory decrees of a court open to review upon the final hearing. | 
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- That was a case where a survey had been made and from it a list of 
swamp lands had been made out, filed and approved by the Secretary _ 
of the Interior, and by him tr pneraitiod to the governor of the State 
of Michigan prior to the passage of the act of March 3, 1857, but it . 
had been found that the survey upon which said list was paced was 
incorrect, and for that reason a resurvey was had and a new list. was 
certified and filed prior to the passage of said confirmatory act; a large 
number of tracts embraced in the first list being excluded from the | 
new list. It was contended that said act of March.3, 1857 , had the. | 


effect to confirm the first list of selections and to vest the State with . 


title to the lands embraced therein and excluded from the new list, but 
the court held otherwise and that said confirmatory act operated only. 
on said new list and had no effect upon the lands embraced in the first 
hist and excluded from the new one. 7 

_ In your letter of June 6, 1899, you say—- 
. Action was taken on the list of May 20, 1853, and practically all the aes sbeacea 
therein have been approved to the State, or the State has received indemnity therefor— 
thus showing the State’s acceptance of said selections. In the case of | 
Michigan Land and Lumber Co. v. Rust, supra, the court, in 1 discuss- | 
_ ing the effect of such acceptance by the State, said— : | 

The act of the State in accepting the new and corrected survey as ihe basis of 
adjustment is tantamount to a waiver of any claims under the prior and erroneous 
survey, for it cannot be that a grantee accepting a. patent for lands which according 
to a final and correct survey are shown to be within the terms of the grant can 
thereafter be heard tosay I have taken all the lands shown to belong to me by this - 
correct survey. JI also claim lands which by a prior and erroneous, if not fraudu- 
lent, survey, appeared to pass under the grant. He-can not in that.way enlarge the 
scope of the grant, and after taking lands which are finally determined to pass under 
the grant say, I also insist upon Jands which upon such final survey are shown not 
to be within the grant, simply because, under a prior erroneous survey, they — 
appeared to be within its terms. 4° 2 


It is insisted that this is not spolcable to dias case at bar Becaine: it 
does not appear that the survey upon which, in part, the said list of 
March 28, 1851, was made, was erroneous.. “The principle involved is - 
the saatie, the question being whether or not the first selection was. 
made upon an improper basis, whether such improper basis resulted 
from an erroneous survey or fr om. other data not recognized 2 as a 

correct basis of selection. | 
_. It is argued that these selections should not be canceled because itis . 
said that the State of Louisiana, believing and acting upon theassump- 
tion that the title to these lands had passed to it under said confirma- 
tory act of March 3, 1857, has sold and disposed of a portion of said 
lands to persons who have probably improved the same, wherefore it 
‘would be a great hardship upon these grantees of the State to have | 
‘ said selections canceled and said lands returned to the public domain. - 

~The force of this argument is Boareely per ceptible in view v Of what has 
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_ already fea said, ‘and ‘Wenides: it appears that only a aie amount, | 
| comparatively, of said lands has been thus disposed of by the State, 
-andit is not thought that the State will be seriously embarrassed if — 
requir ed to. reimburse the parties to whom it has sold lands to meh 
it had no title. | | | 
There seems to be. no error in your action in holding said list of 
selections for cancellation, and the same is therefore affirmed, and 
said selections of the tr acts hereinbefore enumerated will be noted as 
canceled because super seded by the selections of 1853. 


ee OE 


r 
— 


' SWAMP LAND DS—-RESERVATION FOR. SCHOOL PURPOSES. 
7 Stare OF Lovrstana. 


| When a tract of land fas been once. ieally appropriated to any purpose, from that 
moment the land thus appropriated becomes severed from the mass of public 

— lands, and no subsequent law, or proclamation, or sale, would. be construed to 
embrace it or to operate upon it, although no reservation were made of it. | 
Section sixteen in each township in the State of Louisiana, reserved for the support i 
of schools by section ten of the act of March 3, 1811, did not pass under. the 

swamp land grants to said State by the acts of March 2, 1849, and September 28, 
1850. | ee | | 


Conn Fieheole to the Comméssioner yd | . enced Land Office, 
| (W. V. D.) : A September 27, 1900. | oe (GB. GG.) 


The land involved in this case “18 See, 16, T. 14 N., a atc i: , New 
Orleans land district, Louisiana. It is claimed by the State of Loui- : 
siana under the swamp land grants of. March 2, 1849 (9 Stat., 352), 
and September: 28, 1850 (id., 519). The case is before the ‘Depart- 
ment upon the appeal of the State from your office decision of August 
92, 1899, holding: that the State’s ‘swamp land claim is invalid, for the : 
reason that the land has been reserved for school purposes. | 

There does not seem to be any dispute as to the facts. The town- 
ship was sury eyed and. the land in controversy thus: identified as sec-~ 
~ tion 16 long prior. to the swamp land: grant to the State. Mar ch 28, 
1851, and. again May 20, 1858, the surveyor -general for the district of 
onan filed lists of swamp lands in your office, both of which 
embraced the tracts in dispute, and no action was taken by your office 
on these lists until September LD; 1898, when the list. of 1853 was can-. 
~ celed as to said tract, for the reason that it was a duplicate claim. . It. 
is not questioned, and may be admitted for the purposes of a decision 
in this case, that the tract was in 1849 and 1850 swamp and overflowed 
_ within the meaning of the swamp land er ants. 

By section 10.of the act of March 3, 1811 (2. Stat., 662, 665), hee 
President of the United States was suthotized to offer public lands | 
| lying i in the ® Territory of Louisiana for Bae “with the excapucnet of 
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_ the section ‘number sixteen, ” which was “reserved in each township 


for the support of schools within the same.” There does not appear 


to have ever been a substantive grant of school lands either to the 
Territory or to the State of Louisiana. . Did this reservation defeat 
the swamp land grants as to said tracts ? _ 
When a tract of land has been once legally appropriated to any — 
purpose, from that moment the land thus appropriated becomes sev- 
ered from the mass of public lands; and no subsequent law, or pr ocla- : 
mation, or sale, would be éonstiucd to embrace it or to operate upon . 
it, although no reservation were made of it. Wilcox v. Jackson, 13° 
Peters, 496, 513. See also Leavenworth, Lawrence and Galveston 
— Railr oa Company v. United States, 92 U. S., 733; Newhall v. Sanger, 
id., 761. | 
The land being oule reserved, a may be nat Ooie es had the 
power to include it within a grant made subsequent to the reserva- . 
tion, but the intention so to do must plainly appear. ‘The fact that 
’ the land: was swamp land does not take it out of the reservation for 
’ school purposes, nor does this fact alone justify a presumption that it 
was intended to be granted to the State by the grants of 1849 and | 
1850. There is no exception of swamp lands in the pOechyaHo for 
school purposes. | 
There are other questions seeped to be raised by the Meneal and 
the brief filed in support thereof. The attention of the Department is 
called to the fact that the land in controversy is within what was known 
as the Maison Rouge private land claim, which claim has been declared 
invalid by the supreme court, of the United States. It is also suggested 
that’ part of the land in controversy was sold to one Richard King, 
August 24, 1855, and patented to him under the act of January 27, 1851 
(9 Stat. GB), entitled “‘An act to grant the right of pre- emption to 
certain Dirchisers and settlers on the ‘Maison Rouge Grant,’ in the 
event of the final adjudication of the title i in favor of the United States. v 
It is not perceived how these matters can affect the right of the State 


to a section sixteen therein under its swamp g erant. Reference ismade _ 


in the appeal to certain motions for review of decisions of your office 

now pending therein, in which it may be these questions should be — 

consider ed, but they a6 not affect the merits of the ip esent case. 
The decision appealed from is affir med. | 


McCaia ». ACKER. 


Departmental decision of September 28 1899, 2 29 L. D. , 203, rever sed 
on review by Secretary Hitchcock, September 97, 1900, it being found 
7 that 1 in fact Acker had shown due complianes with the homestead law 

in the matter ot residence. | 
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_ APPLICATION FOR. SURVEY BY STATE—PRIOR APPLICATION FOR SUR- 
VEY BY RAILROAD COMPANY. . 


“Srare ‘OF Montana v. Norritery Patric Ry. Co. 


A reservation of unsurveyed ass upon. the application of a State to have he sur- 
. veyed under the acts of August 18, 1894, and February 22, 1889, will be revoked 
where it appears that prior to such application by the State a ai oad company 
had made application for their survey under the provisions of the act of February 


27,1899, had made the deposit required by said act, and re had been taken by 


: the land department to execute such survey. 


Acting g Seoretar y Campbell to the Commissioner oO if the Cope Land 
(W. V.D.) Office, September 29,1900. (WJ. HB) 


This case is before the Depar tment on appeal by the State of Mon- 
tana from your office decision of November 13, 1899, revoking a pre- 
vious order made by your office, July 18, 1899, reserving from any 
adverse appropriation certain | ie eed lavids: for the survey of 
which the governor of said State had applied under the provisions of 
the acts of August 18, 1894 (28 Stat., 394), and February 22, 1889 
(25 Stat., 676), said lands affected by said revocation being townships 
14 and 16 north, range 22 west; 13, 14, 15, and 17 north, range 23 
west; 16 and 17 north, range 24 west; 15, 16, 17, and 21 north, range 
25 west; 16 and 17 north, range 26 west; 18 and 20 north, range 27 
west; and 21 north, range 30 west, Missoula land district, Montana.. 
On April 17, 1899, the Northern Pacific Railway Company, in 
— accordance with the provisions of the act of February 27, 1899 (30 
‘Stat.,-892), filed with the United States surveyor-general for Montana 
an application for the survey of the above-described townships, with 
other unsurveyed lands therein designated, situated within the linits 
of the grant to the Northern Pacific Railroad Company, by act of 
July 2, 1864 (13 Stat., 865), and now owned by its successor, said 
Northern Pacific Railway Company. April 29, 1899, the surveyor- 
general transmitted said application, together with an stimiate of the 
cost of such survey, to your office for consideration, and on May 43, 
— 1899, the ‘sutveyor-general was “requested to prepare and transmit 
forms of advertisement, inviting proposals for execution of said sur- _ 
— vey, upon the railway company’s furnishing proper evidence that it. 
had deposited the necessary sum to cover the cost of such sur vey and 
the examination thereof as required by said act of ¥ ebr uary 27, 1899, 
supra, and existing regulations ther eunder. © 
In pursuance of a request the surveyor rine on Aa 23, 1899, 
notified your office that the railway company had deposited the requir ed | 
amount ($14,928), and at the same time transmitted forms of advertise- 
ment inviting pr oposals for execution of the sur vey, which, haying 


been submitted to the Department, were approved June 2, 1899, and _ 


publication thereof author ized in accor dance with the recommendations 


-- 
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of ae surveyor-general, and on September 16, 1899, contracts for said 
_ survey were duly perfected. 


In the meantime, June 18, 1899, the gover nor of Montana. filed an 


application, dated cere 6, 1899, ander the provisions of the acts of — 
August 18, 1894, and February’ 92, 1889, supra, for the survey of. 

certain unsurveyed lands, part of which, to wit, townships 13 and . 
14 north, ranges 24 and 25 west, and 16 north, range 23 west, were 
embraced in the prior application filed by the railway company, and 
by your office letter of June 23, 1899, the local officers were directed 
to give notice of the reservation of the lands, designated in the State’ 8 
application, from adverse appr opriation by settlement or otherwise, in 
accordance with the provisions of said act of August 18, 1894, supra. 
On July 13, 1899, the governor of said State filed a similar application, 

dated July 8, 1899, for the survey of certain other unsurveyed lands, 

- considerable portions of which—being the lands hereinbefore first 
described—were also embraced in the application previously filed by 
the railway company, and by your office letter of July 18, 1899, the 
local officers were directed to give public notice that, in compliance 
with the provisions of the act of August 18, 1894, supra, all the lands — 
designated in the State’s second application would be reserved from 
any adyerse appropriation by settlement or otherwise (except under 


rights of prior inception) from and after the date of the filing of said 


application in your office and for a period of sixty days from date of 
filing of the official plats of survey in the district land office, during 
which the State authorities might select any of the lands in said town- 
_ ships which were not embraced in any valid adverse claim. | 
By letters of October 27, and November 4, 1899, the Northern 
Pacific Railway Company called the attention - your office to. the 
application for survey filed by the railway company April 17, 1899, 
and to the fact that the required deposit had been made and survey 
thereunder ordered prior to the filing of the State’s applications, and 
insisted that under the provisions of acts of July 1, 1898 (80 Stat., 
620), and March 2, 1899 (30 Stat:, 993), said. company had a right to 7 
select even-numbered sections; that as a basis for the attachment of 
such right, by selection, the company had made application for said — 
survey under the special. deposit law aforesaid, and, such survey hav- 
ing been ordered and provided for, your office was thereafter without 
authority to order any part of the lands designated in the company’s 
application withdrawn or reserved for the benefit of the State under 
its subsequent application, and that stich reservation as to the lands in 
conflict should be revoked. | 
- Upon consideration of said matter your office, by ere rendered 
November 18, 1899, and upon authority of the case of the State of 
Washington (4 i D., 122), revoked the reservation pr eviously 
ordered by your office letter of J uly 18, 1899, as to all that part of said 
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lands for iho survey of which the State upplied July L3s 1899, and 
which was also embraced in the railway company’s previous applica- 
tion—being the lands her einbefore first described—-but, apparently by 
inadvertence, no action was therein taken as to that pen of said lands — 
hereinbefore mentioned, embraced in the company ’s application, and | 
which were also included in the State’s application of June 13, 1899, | 
and the reser vation of which was declar ed *y yout office letter of 7 une i. 
23, 1899.. | : | 
On Dacewbar 13, 1899, motion for review of your seca or. 
November 13, 1899, was filed, on. behalf of the State, alleging error 
’ therein and praying that your previous. order, directing the reserva- 
tion of the lands in-conflict for the benefit of the State be reinstated, 
which motion, on January 19, 1900, was denied. 
- From your said decisions | o November 18, 1899, and Saattes 19, - 
1900, the State has appealed. — Numerous errors are assigned, which, 3 
~ In substance, amount to the contention that your office erred’ in revok- 
ing, without notice to the State, the reservation previously ordered, 
and in holding that the reservation of the lands in question would in 


any manner affect the rights of the railway company under its grant — | 


or impair its right to select lands lost. in place, and erred in holding 
that the case of the mile of Waeten, supr a was applicable to the 
case at bar. 

‘Subsequent to your action of Noverinek 13, 1899, and January 19, . 
1900, the local officers called your attention to the fact that the portion | 
of Said lands embraced i in the railway’s application and also included 
in the State’s application of June 18, 1899, and reser ved June 23, 1899, 
was not referred to or embraced in your order of revocation. of 
November 18, 1899, and upon consideration thereof, by office decision 
of February 8, 1900, you also revoked the reservation declared J une 
93, 1899, as to all that part of said lands hereinbefore mentioned, 
: embed in the railway company’s application and also Cues in 
the State’s application of June 13, 1899. | 
Referring to the errors assigned by appellant, the dead snoas that. ; 

at the time your action of November 13, 1899, revoking the reserva-__ 


tion previously declared by your office letter of July 18, 1899, was 
taken, the gov ernor of Montana was duly notified thereof, in pursu- 
ance of which notice motion for review was promptly filed, and upon 


- the denial of such motion appeal was duly perfected. . The State was, 


therefore, not deprived of an opportunity to be heard in the matter, 


| and was atfor ded an opportunity to pr otect whatever rights it may — 
have had, if any, by motion for review before your office and by 


_ appeal to the Secretary of the Interior, and having availed itself of 


such opportunity thus accorded, no prejudicial error is apparent by 
reason of such action having been taken without pr evious notice to the 
State. | 
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The act of February 27, 1899, supra, provides that when any rail- 
road company claiming a grant of land under any act of Congress, 
desiring to secure the survey of any unsurveyed lands within the lim- 
its of its grant, shall file an application therefor, in writing, with the | 

 surveyor-gener al of the State in which the lands sought to besurveyed — 
ave situated, and deposit in a proper United States depositor y, tothe © 
credit of the United States, a sum suflicient:to pay for such survey and — 
for the examination thereof pursuant to law and the rules and regula- 
tions of the Department of the Interior, under the direction of the 
Commissioner of the General Land Office— 3 


it shall thereupon be the duty of the Commissioner of the General Land Office, or 
the Director of the Geological Survey, as the case may be, to cause said lands to be 
surveyed. 
_~ In the case at bar, in ‘pur suance “i the foregoing statutor y provision, 
~ the Northern Pacific Railway Company filed its application, made the 
required deposit, based upon estimates furnished by the.surveyor-gen- 
' eral in accordance with directions from your office, and thereupon — 
your office ordered the survey so applied for, and forms of advertise- 
ment inviting proposals for the execution of snek survey were approved 
and the publication thereof authorized by the Department, all of which 
was done prior to the filing of the State’s application. 

The act of August 18, 1894, supra, under which the State’s applica- 
tion was filed, provides that it shall be lawful for the governors vf cer- 
tain States, including Montana, to apply to the Commissioner of the 
_ General Land. Office for the survey of any township or townships of 
' public land ‘‘then remaining unsurveyed” with a view to satisfying 

the public land grants to said States, and that the Commissioner of the ~ 
General Land Office shall thereupon notify the surveyor-general of —— 
-_ such application, who shall proceed. to have the survey, so applied for, 
made as in cases of the survey of public lands. Said act further pro- 
vides that upon the filing of such application the lands involved ‘shall 
be reserved from any adverse appropriation by settlement or other- 
Wise,” except under rights of prior inception, from date of filing such 
application until-the expiration of sixty days after the filing of the 
township plat in the proper district land offi¢ée, during which period 
of sixty days the State may select any of said lands, not embraced in a 
valid adverse claim, in satisfaction of its grant, and that the governor 
of such State, after filing such application, shall give notice thereof 
by publication for thirty days, and the Commissioner of the General 
Land Office shall also immediately give notice to the local land office 
in which said lands are situated of the reservation and withdrawal of _ 
said lands for the purposes of said act. — 

In the case of the State of Washington, supra, the State had piled 
for the survey of certain lands under the provisions of said act of 
August 18, 1894, SUPPL, and its application was denied by your office ~ 
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on the ground that said lands were then under contract for survey upon 


the application of settlers, and, upon appeal by the State, the action of 


your office was affir med. The Department, in the case cited, said: 


The townships which remain unsurveyed are those for which the State may make 
application under this act. The unsurveyed townships may, therefore, be surveyed 
on the application. of the State, or your office may direct-the survey without such | 


application, if deemed advisable. In the case under consideration, before the State 


filed its application your office had ordered the survey of the townships named, and 
the same were put under contract to be surveyed, so that they ceased to be townships 
for the survey of which. applications would thereafter be received. 


It is contended, on behalf of appellant, that the case cited is not 
applicable to the case at bar because in the case now under considera- 
tion the contracts for execution of the survey applied for by the rail- | 


way company had not been let at date of the State’s application, and 
that the railway company, by its application for survey, had acquired 
no interest. whatever in the even-numbered sections of said lands, 
whereas the settlers, in the case cited, had acquired settlement rights 


upon the land sought to be surveyed. 


In the opinion of the Department this contention is untenable. 


. Examination of the case cited shows that the application of the State 


therein was denied, not because the settlers, who had applied for sur- 
vey, had acquired subsisting settlement rights upon the land involved, 
for, such rights being of prior inception, it was expr essly stated in said 
decision that— 


The effect is the same as to them [actual settlers] whether the survey is made on 


_ their petition or request, or on the application of the State. In either event. their 


+ 


existing settlement rights must be respected. 


And it was further noted that it was only over the future or pro- 
spective settler that said act of 1894 gave the State an advantage. But 


-the facts upon which said decision was based are found in the conelud- 


ing paragraph thereof, wherein it is said that— 


Inasmuch as prior to the application of the State, the survey had been determined 
upon and ordered by your office, with a view to the benefit of the settlers, the town- 
ships for the survey of which measures had thus been taken, were no longer within — 


the pr ovisions of said act of August 18, 1894, and your office properly $0 held. 


In the case at bar, the right of the railway company to the odd-_ 
numbered sections within the limits of its grant having attached at — 
date of definite location of the road, its title thereto could not in any 


manner be affected by a reservation co the benefit of the State under 


the provisions of the act of 1894, supra, but by act of July 1, 1898, 


supra, the railway company is given the right of selection of lands sur- 


veyed or unsur veyed, with this limitation, however, that so long as 


such lands remain unsurveyed such right of selection is limited to odd- 


numbered sections. ‘It will thus be seen that the execution of the _ 
survey, applied for 2g the: Comey) is an essential precedent to the | 
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attachment of any right, by selection, under said act, to the even- 
numbered sections involyed. But irrespective of any prejudice that 
might result to the railway company by the reservation directed by: 
your office letter of July 18, 1899, the Department is of opinion that. 
- the survey of the lands embraced 3 in the company’s application haying 
been determined upon by your office and sanctioned by the Depar tment 
prior to the filing of the application of the State, said lands, at clate of 
the State’s application, were not then within the pur view of the provi- 
sions of said act of August 18, 1894. : 
~The fact that contracts fon the execution of sack sur vey had nee 
been actually awarded can not be held to alter the conclusion herein 
reached in view of the other controlling steps that.had been taken by 
- your office, with the approval of the Department, prior to the filing of 
the State’s applications. Those proceedings amounted to an order for 
said survey, and under them, especially by reason of the accepted 
deposit of the railway company, an obligation to the company had 
been incurred which under the act of February 27, 1899, could be sat- 
- isfied only by the SUVeY of the lands according to the oe of 
that act. . 

Your decisions of November 18, 1899, and Febr uary 8, 1900, revok- 
ing the reservations previously directed by your office letters of June — 
93. and July 18, 1899, as to the lands in conflict, are accor ordingly 
affirmed. 


re 


| RAILROAD LAND—CONFIRMATORY Sees 4-, ACT oF MARCH 
3 , 1887, 


_Kuvuver BT AL. v. LANE. 


The good faith of a purchasér who is see for confirmatory patent under section 
four of the act of March 3, 1887, is not affected by the fact that there were set-_ 
tlers on the land at the time of his purchase who were attempting to claim the 

same under the homestead law, and that the purchaser knew of their presence 
there, or was charged with constructive notice thereof, where the lands at such 
time were not subject to homestead settlement or entry, but were included in 
outstanding patents, regularly issued for the usé and benefit of the railroad com- 
pany, and the defect in the company’s title as ultimately determined by the 
supreme court was in no respect affected by the presence or absence of settlers or — 

_ settlement claims. 


Acting Seoretur y Campbell to the Cniioie of the Gail Lan a 
’ (W. V. D.) _ Office, September 29, 1900. 


The Department has considered the appeals of HL. C. are William 
Schultz and John A. Larson from your office decision of September 
1, 1899, rejecting the application of Lane under section 4 of the act of 

r Mar ch 3, 1887 (24 Stat., 556), for a confirmatory patent for-the S. 4 of 
Sec. 11, T. 95 N., R. 49, W., Des Moines, Iowa, land district, award- 
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ing therig ht to make homestead sate Vv + of the SE. 4 4 of said section to Sam- 
| uel A.. Wilson, rej jecting the homestead application of William Schultz | 
for said SE. 4, oe ding Theodore Kluver the right to make homestead 


- entr y of the N. $ of the SW. 4 + of said section, awarding therighttomake 
homestead saa of the S. $ of said SW. $ to John A. Larson, and reject- 


~ ing his homestead olen as to the 'N.4 x of said SW. 4. Said land 


isin O’Brien county, lowa, and is in like situation as the inns involved 


In Schneider w. Cinkswillor: et al: 26 L. D., 407), Linkswiller v. 
Schneider (95 Fed. Rep. , 208), and Tow ». Manley (29 Li. D., 504). 


A hearing was had in the local office May 5, 1896, at which all the 


claimants appeared in person and by counsel, as a. result of which the 
local officers recommended that the application of Lane for a confirm- 
-atory patent be rejected, the homestead application of Wilson for the 
SE. 4 of said section be allowed, the homestead application of Schultz 
for said SE. + be rejected, the homestead application of Kluver for 
the N. $ of the SW. + be allowed, and that the homestead application — 
of John A. Larson for the whole of said SW. + be rejected as to the 
N, 4 thereof and be allowed as to the 8. 4. Upon appeal, your office, 
’ by decision of September 1, 1899, sustained the action of the local 
officers. The matter 1s now ‘before the Department upon the fur ther 
appeal of Lane, Schultz, and Larson. 

The evidence shows that Lane purchased the SE. 4 of said section 
from the railroad company October 11, 1888, under a contract provid- 
ing for the payment of the purchase price in deferred payments; that 
at the time of entering into the contract he paid $160 thereon and 
thereafter paid in interest and deferred payments $373.91 thereon; 
that he purchased the SW. 4 of said section from the railroad com- . 
_ pany October 15, 1888, under a contract providing for the payment 
. of the purchase price in deferred payments; that he paid thereon at 
the time of entering into the contract $160, and thereafter paid in 
interest and deferred payments thereon $306.52, making a total pay- 
ment upon the lands in controversy of $1,000.48; that pursuant to the 
terms of the contract he also paid the taxes upon the land for the 
years 1889 to. 1894, inclusive, ‘amounting to $359.01, the last payment 
of taxes being nade September: 24, 1895. No part of the purchase ~ 
- money has been refunded to Mr. ane. or sued for or demanded by’ 
him, and neither contract has ever been surrendered or canceled. Both 
contracts were entered into after.the land had been patented to the 


State of Iowa for the use and benefit of the railroad company, and — : 


before the institution of the suit October 4, 1889, whereby the United 


2 | States sought to recover, and ultimately didi recover, the title. 


After the payments upon the purchase price her pubarere recited, 
and after the commencement of said suit by the United States the mal 
road company notified Lane thut he would not be required to make 
| further deferred payment cuns the or of the sult anicotng 
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title. There is no affirmative showing that Lane’s sponse was not 
made in good faith, and his conduct in making deferred payments and 
in performing his obligation to pay the taxes upon the land is str ong 

evidence that his purchase was an honest transaction on his part, entered 
. into for the pur pose and with the expectation of obtaining title to the 
land. The fact that there were settlers on the land who were attempt- 
ing to claim the same under the homestead law and that Lane knew of 
_ their presence there, or was charged with constructive notice thereof, 
did not detract from the good faith of his purchase. The lands were 
not then subject to homestead settlement or entry but were included in 
outstanding patents regularly issued by the United States to the State | 
for the use and benefit of the railroad company, and the defect in the 
company ’s title as ultimately determined by the supreme court was in 
no respect affected by the presence or absence of settlers or settlement 
claims. Tow v. Manley (29 L. D., 504). 
Your office decision is ther store. reversed, with instr uetions to sus-_ 
tain the application of Lane, under section 4 of the act of Mar ch 3, 1887, 
and to re] ject bane several homestead MPP onions. 


ALASKAN LANDS—SURVEY—WOMESTEAD CLAIMS. 


_ Insrrucrioys. 


Acting oe etary Coanphell to the Commissioner of the Bae al Land 
| (W. V. D.) Office, September 29, 1900. 


The Depar tment i is In receipt of your office letter of the 30th sta - 
making inquiry respecting proofs required to be filed with the returns | 
of the survey of homestead claims in Alaska, made under authority 
of the act of May 14, 1898 (30 Stat. » £09), and the Popuiauons issued 
‘thereunder (27 L. D., 248). | 7 

By paragraphs 38 3 and 4 of said ep aiGons special survey ot homé- | 
stead claims in Alaska can only be made where they are taken in the — 
- exercise of soldiers’ additional homestead rights. Settlement, resi-. 
dence, cultivation and i improvement are none of them conditions to the 
exercise of this right.: While the special survey of these claims is to 
be made in the manner provided for in section 10 of said act, this does” 
not mean that the surveyor ’s certificate or return should include any 
of the matters embraced in the first, second or third subdivisions of 
paragr aph 34 of said regulations. | These three subdivisions relate 
exclusively to claims sought to be acquired for the purpose of trade, — 


manufacturing or other productive industry, and do not apply to sol- 


diers’ additional homestead claims. The surveyor’s certificate or 
return should however include the matters embraced in the fourth, 
fifth and sixth subdivisions of said paragraph 34, but need not include ~ 
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any of ‘ie acateeis: embraced: in ae seventh, eighth, and ninth sub- 
divisions thereof. In the case of soldiers’ additional homestead claims. 
the surveyor’s oath to the essential matters required by the fourth, 
fifth, and sixth subdivisions of said paragraph 34 may be accepted ae 
purposes of the survey, but other appropriate and satisfactory proof 
thereof should also be made by or’on behalf of the claimant at the — 
~ local land office at the time of pr esenting the proof otherwise required 
in such claims. : 


ABANDO NED MELET AY RESERVATION—SEVTLEMENT—ACT or SS 
3, 1893. ; ; . 


Buair 2. SraTE or NeprasKa (ON REVIEW). . 


A’ settlement on an odd-numbered section within Fort Randall abandoned military | 

. reservation, and an application to enter the tract settled upon filed prior to the 
expiration of the period accorded the State by the act of March 3, 1893, within 
which to exercise a preferred right of school indemnity selection, can not defeat 

the assertion of such right on the part of the State, unless the settler was an 

actual occupant of said tract prior to the establishment of the reservation or had . 
settled thereon prior to January 1, 1884, in good faith, for the purpose of secur- 
ing a home and entering the same under the general land laws. 


Acting Secretary Ryan to the Comméssioner 0 f the General Land 
(W. V. D.) Office, October 4, 1900. (G, B. G.) 


_ This is a duly entertained and matured motion for review of depart: 
mental: decision of June 27, 1899 (28 L. D., 569), which affirmed the 
decision of your office: denying the apolicition of Alexander H. Blair | 
to make homestead entry of the NW. + of Sec. 3, T. 34, R. 11 W., 
O'Neill land district, Nebraska. 

This land is within the abandoned Fort Randall eee eaten: 
and Blair’s application, which alleged settlement thereon March 9, 
1893, was rejected because of a selection of the tract, November 11, 
1897, by the State of Nebraska, on account of its aoneol grant, under — 
‘an.act of Congress of March 3, 1893 (27 Stat., 555), entitled “An act 
to provide for the survey and. transfor of that part of the Fort Ran- 
- dall military reservation in the State of Nebraska to said State for 
school and other purposes,” section one of which act is as follows: 

Be it enacted bi y the Senate and House of Repr -esentutives of the United States of America 
in Congress. assembled, That the odd-numbered ‘sections in the portion of the Fort 
Randall military reservation situated in the State of Nebraska, after the same shall 
have been surveyed as herein provided, may be selected by the State of Nebraska at 

any time within one year after the filing of the official plats of survey in the district 
land office as a part of the lands’ granted to said.State as school indemnity for school .- 
lands lost in’ place under the provisions of ‘‘An act to provide for the adinission of 


the State of Nebraska into the Union,” approved February ninth, eighteen hundred | 
and sixty-sev en: Pr ovided, That. no comeuns lawful nents under any of the land laws 
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of the United States providing for the disposition of. ‘the public Teds shall be preju- he 


diced by this act: And provided further, That said lands shall be accepted by said 
State of Nebraska in full satisfaction of lawful claims now existing, or that may here- | 
after arise, for school-land indemnity for a corresponding number of acres, upon 
assignment of the bases of the claims by description and selection in accordance with 
the regulations of the Interior Department within the period of limitation aforesaid; 
such selections to be eaually distributed, 80 far as practicable, among the several 
tow mships. 


The settlement: as sen by Blair in iis said application having 
been made subsequent. to the passage of said act, it was held by the 
decision under. review that a settlement on an odd-numbered section 
within said reservation after the passage of the act of March 3, 1893, 
supra, and an application to enter the tract thus settled upon, filed 
prior to the expiration of the period accorded to the State by said act 
within which to exercise a preference right of school indemnity selec- 
‘tion, cannot defeat the assertion of such right on the part of the State. 

The motion for review proper presents no question which was not 
fully and carefully considered when the decision under review was | 
rendered, and nothing which casts doubt upon the correctness of that 
decision upon the facts as' then presented. But a reconsideration and 
modification of said decision is asked because of alleged newly-discovered 
evidence, and in an affidavit in support of said motion, Blair states: 

That at the date of his application for the tract of land involved herein, affiant was 
misled in the showing made as to the exact date of his settlement and residence upon 
said tract, in that affant was laboring under the belief that his settlement right began 
to run from the date he removed his family upon the said tract, to wit, March 9, 1893, 
whereas the true date of affiant’s settlement upon said tract was on the 19th day of 
February, 1893; that on the 22nd day of February, 1898, affiant commenced the'con- | 
struction of a dwelling house aud stable upon the said tract of land, and resided upon 
and occupied the said land the greater portion of the time from February 22, 1893, 
to March 9, 1893, at which time affiant moved his family, consisting of wife and two’ 
children, upon the said tract, and have continued to reside thereon to the present 
time and cultivate and utilize said Premier under the homestead laws of the United 
oa ; 


These depemients are corroborated — an affidavit signed by ac per- . 
sons, who aver personal knowledge of the facts therein stated, and, 
inasmuch as they are not controverted by the State, will be taken as 
true. The question, therefore, arises as to the effect of a settlement 
' upon an odd-numbered section of land within the abandoned Fort Ran- 
dall military reservation, made prior to the passage of the act of 

March 8, 1893, and existing at the date of the passage of that act. 

a os Blair’s settlement upon said land was an existing lawful rig ght 
under any land law of the United States providing for the disposition 
of the public lands, it is protected by the first proviso to section one 
of said act; otherwise such settlement.was no bar to the State’s right 
of selection. At the date of said settlement the land in controversy 
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was in the military reservation. October 20, 1893, the reservation was 
turned over to this Department by the Secretary of War for disposi- 
tion under the act of July 5, 1884, or as otherwise provided by law. 
It is not necessar y to Inquire whether the military reservation ceased 
at the date of the passage of the act of March 3, 1898, or whether that 
reservation continued until October 20, 18938, sehen the War Depart- 
ment formally relinquished its control ther eof. If the military reser- 
-yation ceased March 8, 1893, this land being.an odd-numbered section 
therein, was withheld. fr om other disposition by said act for one year | 
after the filing of the official plat of survey thereof in the district land 
office, in ne that the State might by indemnity selection thereof - 
| satiety: losses in place in its school grant. At the date of Blair’s set- 
tlement, and at‘all times since then to the time of the State’s selection, — 
no lawful right could haye been initiated upon said land under any 


public land law of the United States, and hence at the date of the act 


of March 3, 1893, Blair did not have an existing lawful right. His 
act of settlement was not authorized by any law, was a mere trespass, 
and he took nothing thereby. The debates of Congress upon the bill 
which afterwards became the law above quoted seem to indicate that — 
the ‘‘existing lawful rights” intended to be protected by said proviso 
were such as it was contemplated might exist by reason of the provi- 
sions of an act of July 5, 1884 (23 Stat., 108), entitled ‘‘An act to pro- 
vide for the disposal of abandoned and useless military reservations,” 
under which this land would have been disposed of, upon being turned 
over by the War Department, but for the special legislation contained 
in the act of March 3, 1893. Said act of July 5, 1884, provides that 
any settler who was in actual occupation of any portion of an aban- 
doned military reservation prior to the location of. such. reservation, 
or who had settled thereon prior to January 1, 1884, in good faith and 
for the purpose of securing a home and entering the same under the 
- general land laws, and had continued in such occupation to the date of 
the act, should be entitled to enter the land so occupied, according to 
the government surveys and subdivisions, if qualified to make. entry 


under the homestead laws, prov ided that the land was subject to entr y ms 
at the date of the withdrawal. 


A question very similar to the one here Reece was, eae ec 
and passed. upon by the Department in the case of John W. Imes ~ 
(12 L. D., 288). That case arose under the act of February 13, 1891 


(26 Stat., 749), which was an act’ pr oviding for the disposition ae the 


. abandoned Fort Ellis military reservation in Montana. The act pro- 
vided for an extension of the public surveys over the unsurveyed 3 
por tion of the reservation, and gave the State the right to select at 
any time within one year after the approval of the survey any portion 
of said lands in satisfaction of its school grant, with the proviso: 
“That no existing lawful rights. to oy of said lands initiated nn 
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_ any of the laws of the United States shall be invalidated | by this act.” 
- At page 289, the Department said: 
_ The only lawful rights to these lands [that] could exist at the date of this grant 
to the State were those acquired under the act of July 5, 1884, that is, by settlers 
prior to the reserve, or to J sey 1, 1884, who continued occupancy for the ; purpose 
of securing a home. : . 
Blair is not within the provisions of the act re 1884. He was not inf 
actual occupation of the land in controversy prior to the location of 
the reservation and had not settled ther eon prior to J anuary 1, 1884. 
The motion for review is denied. | 


MINING CLAIM—EXPENDITURE—IMPROVEMENTS BY PRIOR LOCATOR. 
“YANKEE LODE Cram. 


No part of the value of permanent and bavnogatle improvements on a mining claim, 
made long prior to the location thereof, ‘by claimants under a previous location | 
embracing the same ground, solely to improve and develop the prior claim, can 
be credited to the later claim toward meeting the requirement of the statute 
‘that five hundred dollars’ worth of labor has been expended or improvements 
made upon the claim by himself [the claimant] or grantors.’”’ . 


Secretary Hrtchcock to the Commissioner of the General Land Office, 
(W. Y. D.) ——- October 61900. (EK. B., Jr.) 


The Department has considered the appeal of Joe Golob and Wil- 
liam Patterson from the decision of your office dated December 28, 
1899, holding Leadville, Colorado, mineral entry No. 4429, made by 
them July 3, 1899, of the Yankee lode mining claim, for cancellation 
on the gr ound that the necessary statutory expenditure of 000 had 
“not been made upon the claim or for its benefit. 

It appears that the said claim is a relocation, made Febr uary 1, 1899, 
by Golob and Patterson, of the ground previously embraced in the 
John A. Logan lode mining claim, and that all the improvements upon 
such gr ound were made by the claimants of the John A. Logan, except 
the discovery cut of the Yankee, valued at $55, which was made by the 
locators thereof. In response to a call by your office for evidence rela- 
_ tive to the improvements on the Yankee claim the claimants thereof 

filed a bill of sale, dated February 1, 1899, from one O. A. Hoopes, to 
them, of all his interest in the labor and improvement on the John A. 
Tisgan: the stated consideration being one dollar; also a: bill of sale . 
dated February 6, 1899, to them, from Thomas B. iaphes and James 
_ A. Greer, of a thr ee- eighths interest in all workings and improvements 
on the J phn A. Logan, the stated consideration being $500. 

The improvements made upon, and for the benefit of the John A. 
. Logan, as taey existed at the date of the eek of the Yankee, Feb- | 
24368-—Vol. 30—19 | | 
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ruary 8, 1899, consisted of a tunnel 390.5 feet long, and two shafts 19 
feet and 30 feet deep, respectively. Both of these shafts and about 
970 feet of the tunnel are within the boundaries of the Yankee claim. 
— The-deputy mineral surveyor who made the said survey reported, at. 


the time of the survey, that the last seventy feet of the said tunnel, value _ 


$700, was the property of the Yankee claimants, but said nothing 
about the ownership or value of the remainder of the tunnel. Hie; 
reported both said shafts to be the property of. the John A. Logan 
claimants, but did not place any valuation upon them. The only 


improvements credited to:the Yankee claim in the certificate of the 
_ surveyor-general are the said discover y cut valued at $55 and the last 7 


seventy feet of the said tunnel valued at $700. | 

The decision appealed from declines to secant the said seventy feet of. 
tunnel or any of the other improvements covered by the said bills of 
sale, as improvements upon the Yankee claim, for the reason that they — 
_ were not made by the Yankee claimants or for the Yankee claim, but 
were made for the John A. Logan claim prior to the location. of the 
Yankee. Appellants allege that they expended the sums named in the © 
said bills of sale in good faith for the improvements covered thereby, 
and insist that they are entitled to credit therefor, in satisfaction of 
the statutory requirement of an expenditure of $500, to the same extent 
as if they had actually placed such improvements on the claim thern- 
selves since its location. : 

It does not appear that said Hoopes ever owned any. part of the 
John A. Logan claim or of the improvements thereon.,. Hughes and 
Greer owned more than three-eighths of that claim at. and immediately 
prior to its relocation as aforesaid, and, together with others claiming 
an interest therein, they filed, on May 5, 1899, during the period of 
publication for the Yankee, as elaimauts of the Jobn A. Logan, an 
adverse claim against the mopleaton for the former claim, and com- . 
menced suit in support thereof in a court of competent jurisdiction. | 
It does not appear when this suit was commenced, but it is shown to 
have been. dismissed July 3, 1899, on motion of the plaintiffs. | 

Of the improvements placed on the John A. Logan .only the last 
seventy feet of the said tunnel were represented to the deputy mineral 
surveyor, and embraced in the surveyor-general’s certificate, as the 
“pr operty of the Yankee claimants. Yet the said bills of sale filed by. - 
them since the entry show, if they are to be relied upon, that these 
~ claimants then owned, by purchase, three- -eighths of all those improve- 
_ ments within the limits of the Vance: claim. They did not, according 
to their own showing, acquire title from the John A. Logan claimants 


to all of-the last seventy feet of the tunnel,.but only to an undivided — 


three-eighths interest in that portion of it, as well as in the balance of | 
it within the Yankee claim. About one hundred and twenty feet of — 
the tunnel, commencing at and embracing its mouth, are within the. 
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limits of the Belle of. Rephicky: claim, survey No. 2286, and in this | 
_ part,.so far as ‘appears, the Yankee gatmants have no. interest what- 
ever. How they are to-enter the tunnel and utilize their three-cighths — 


interest in the last seventy feet, or in any part of it within their claim, 


for its development, under these cir cumstances, does not appear. 
Again, according to the present showing, the value of the improve- 
-tnents covered by the certificate of the survey or- -general—the three- 
- eighths interest in seventy feet of tunnel, and the said BCOver cut— 
is only $317.50. 

Even if it were permissible, ae any circumstances, for the land _ 
depar tment to recognize and cr edit, as part of the statutory expendi-_ 
ture of $500, money paid in good faith by relocators, or those claiming 
under them, for tunnels, shafts, drifts, cuts or other workings of. a 
similar character: which are j insepar able from the relocated ground and . 
were made fHevein under a prior location which has come to an end, 
such recognition and credit ought not, certainly, to be given in any. 
case wher ein it is not shown that such payment was made in the utmost 
good faith, or wherein it is at all doubtful whether the workings of 
the character indicated are adapted to and can be utilized for the devel- 
opment of the claim. Not only do the facts shown in the present case 
impugn the good faith of the alleged pur chase and fail to show that _ 


_-. the workings covered ther eby are adapted to and are capable of being 


used toward the development of the Yankee claim, but the value of 
the improvements covered by the surveyor-general’s certificate, asnow 
shown, is much less than the amount prescribed by the statute. It is 
not necessary, therefore, to decide, in this case, whether or not the 
permanent and immovable improvements of prior locators may, under 
any circumstances, be purchased by relocators of the same ground, 

and the expenditure thus incurred be credited toward making up the. 
statutory expenditure of $500 necessary to be shown as one of the con-. 
ditions essential to the issue of patent for the claim. 


It is enough in this case that it has not been shown by the sinimnanes a 


as required by the statute (section 2325 R. 8.) 


that five bundred dollars’ worth of labor has boon expended or a prowe Mente made 


upon the claim by himself [themselv es] or grantors. 


~The sick tunnel and shafts now on the Vanes claim were made long 
before the location of that claim, by the claimants of the Jobn A. 
Logan, solely to improve and develop the latter claim, and apart from 
any question of the alleged expenditure of money in their purchase by 
the Yankee claimants, however much they may inure to the advantage | 
of the latter—and however great their value—in developing the Yankee 
claim, no part of such value can be credited toward meeting the above- 
quoted requirement of the statute. The claimants under the John A. 
Logan location, who constructed and owned those improvements, could — 
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| not, independently of an ‘expr egs contr Me maintain any claim or action 


in the courts for the use or value of those improvements, as against 


the claimants of the Yankee, nor could they prevent such use by any 
lawful means. Being insepar able from the ground they are and have 
been, for all purposes, since the relocation of the claim, as much the 
property of the latter claimants before the alleged paPohase as since, 
The decision of your office | is s affir med, in accor rdance with the views 
- herein expressed. _ | 
Attention is invited to as protest filed a anuary 78, 1900, by P6862 
dore Fain, against the said entry, and the issuance of patent thereon. 
— Tn view of the action herein alr eady taken, the said. pr otest should be | 
dismissed. : | 


| INDIAN LANDS—BITTER ROOT VALLEY—ACT OF MARCH 2, 1889. 
‘Harry oO. Laverna. 


| By the ae of March 2 1889, the soreinineitl is authorized ie. appraise sta sell ne 

ented. Indian lead in the Bitter Root Valley, with the consent and forthe bene- | 
fit of the Indians, and in the discharge of this duty, which is in the nature of a 
trust, it must observe and pursue the requirements and directions contained in 

.. the statute, which require that such lands should not be sold for less than the 
appraised value of the land and improvements thereon. : 


“Sear etary Hitcheock to the Oma oner 0 sf the General Land Of | 
(W.. Y. Dy) October 8, 1900, — (ALS. T) 


| ag ry 0. inehen had appealed to this Dosen from your office | 
decision rendered June 18, 1900, rejecting his application to purchase | 


the $8. 4 SE. + , Sec. 32, T. ON, R. 20 W., M. M., Missoula land dis- 


trict, ‘Montana, being a portion of the Bitter Root Valley Indian lands. 
. The applicant tendered, with his application, one-third of the 
| appraised value of the land. He made no offer to pay for improve- 


ments thereon but filed with his application three affidavits of persons 


who allege that they are well acquainted with the lands, and it is now 
claimed (and in your said decision admitted), that said affidavits allege . 
that there are no improvements on the land in question; but an exam- 
ination of said affidavits shows that they do not contain that allegation, 
but, on the contrary, show that there. are improvements of some value — 

on said land. | 
_ It appears that the land ‘in question, together with the Ne NE... 
of Sec. 5, T. 8 N,, R. 20 W., was patented on “March 13, 187 6, to 


Charles Victor, a. Flathead Indian, who had alog house and other -_ : 


- jmprovements on the tract embraced in his patent. | | 

By the act of Congress approved March 2, 1889 (25 Stat., 81), It 

was pr ovided that all lands ther etofore patented to Indians in “the Bit. 
ter Root Valley in Montini should, with the consent of the Indians 
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to lion such lands had been patented, be appraised and sold, and that, 
_ the improvements on said lands should be appr aised separ ately. | 

The land in question was appraised by the proper officer at $10 per 
acre, and the remainder of the land embraced in the patent of Charles,” 
at $11 per acre, and his impr ovements at $300, the report of the 
“appraising: officer being as follows: - 


- Patent No. 41, S. $ SE. 4, Sec. 32, T. 9, and N. 1NE.4 t, Sec. 5, T8; R. 20; “acres, 


~~ 160.61. The two tracts named in this patent He in different townahipe and by the _ 


“range correction lines’? do not ‘connect. The former, occupied by Charles, has 
$300 in value of improvements. There is timber for fuel and a few sawmill trees; a — 
‘few acres, not more than twenty, have borne good crops. It is well located and is 
_ valued at $10 per acre. The second tract is unimproved, just south of No. .38, png 
_ has considerable good timber. It is appraised at $11 per acre. 


It would seem from said report that Charles resided on the tract in - 
question and that about twenty acres of it were m a a state of cultiva- — 
tion and had yielded good crops. | 

It appears from the records that the N. $ NE. 4, Sec..5, T. 8, R. 20, 
was purchased by J. T. Carroll on February 12, 1900, and that he 
made full payment therefor at the appraised value, but that he did 
not pay for any improvements. ‘That fact is cited in your said deci- 
sion, which then says: ‘It must be held, therefore, that the i a ove- 
ments lie on the land desired by Taiohem? 

The fact that Carroll did not pay for any improvements on the land 
purchased by him does not: prove, nor justify the inference, that there 
are improvements on the land in question. - But thé officer who 
appraised the land reports that there are improvements on it which. 
he appraised at $3800, and it is expressly provided by said statute - 
“that no portion of said lands shall be sold at tess than the appraised 
value thereof.” No other appraisement of the land in question than 
the one above referred to has been made, and the statute expressly 
prohibits the sale at a less price than the appraised value. Therefore | 
the application of Latchem to purchase said tract for — than its 
appraised value was properly denied. 

The land in question had been patented to Charles, and, under said. 
statute, could not be sold without his consent. He, or in case of. his’ 
death, ne heirs, are entitled to the proceeds of the sale when made. 
‘The government is authorized by the statute to sell the lands for the 
benefit of the Indians, but in discharging this duty, which is in the 
nature of a trust, it must observe and pursue the requirements and 
directions contained in the statute which gives it the authority to sell. 
One of said requirements is, that it shall not sell said lands for less 
than their appraised value; another is, that the person offering to pur--- 


chase shall be required’ to tender a sum equal to one- -third of the — 


appraised value of the land, which evidently means the appraised value 
of the land and pop ae thereon. The land and improvements 
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have ican reg’ sigue ip emnced: es appr aisement is a matter of public 
record, the Indians have acted upon it, and moved off the land, and 


now, years afterward, the government is asked to sell the land ata. 


price less than the appraised value, and to allow this applicant to 
become the purchaser without scmply ie with the requirements of 
the statute authorizing the sale. If he desires to purchase the land, 
let him comply with the plain provisions and requirements of the law 
under which alone the government has authority to sell it, and under 
which the Indians consented to the sale. 
- Your said decision rejecting the application is affirmed. 


Ma GEE- SEE v. J OHNSON. 


Mbton for review of departmental decision of July 5, 1900, 30. 
iL, D., 125, denied by Secretary Hitchcock, October 10, 1900. | 


HOMESTEAD CONTEST—ABANDONMENT—ACT OF JUNE 16, 1898, 
Cres v. O’Num. 


7 A long period of duaddoninent on. the part of a homestead éntryman Having been 

_ . Shown to exist prior to and at the time of the outbreak of war, the presumption 
__ is that its continuance during the war was due to the original cause or intent, | 
_and not to the. entryman’s employment in the army, navy or marine corps of 
-. the United States. : 2, | 


— Secretary Hi itohooal: to the Co MIMASSLONEP O ei the Genova Tes Office 
(W. V. D.) a | October 11, 1900. 0 me ‘R. W.). 


John Chesser appealed from your office decision of June i, 1900, | 
_ dismissing his contest aemnay the homestead culty, of, James O'Neil, 
for.the NW. 4 of the SW. 4 of Sec. 4, the E. x of the SE. + and this 
SW. + of the SE. + of Sec. 5,'T. 59 N., R. 18 W. , Duluth, Mannesol, 
May 23, iSO, aid homestead entry was made. — Dacomber 19, 1898, 
said Chesser filed a contest affidavit, duly corroborated, alleging: | 
Said James O'Neil has wholly abandoned said tract and has failed to establish his 
residence thereon since making said entry. . . . The failure of claimant to reside on 
said land has not been on account of his absence in the military or naval service of . 
the United States during any war. 


After due proceedings, notice was given by publication. Hearing 
was had at the local office March 11, 1899. Defendant made default. 
March 18, 1899, the local office found that the land ‘‘ has been wholly 


abandoned by said entryman as charged in the complaint,” and rec- 


- ommended cancellation of the entry. Your office, on January 4, 1900, 
without action on the merits, remanded the contest to the ial office 
and called for the submission of further “ testimony upon the eqee = 
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that the alleged aetaull: abandonment, was nO due to the defendant’s 


- employment in the military or naval service,” in default of which your 


_ office dismissed the contest. : 
~The commencement of the war with: Spain anied. from April 21, 
1898, as fixed by the act of April 25, 1898 (30 Stat., 364). The United 
~ States had been at war with no nation from the time of the entry, May 
23, 1891, to April 21, 1898. War is an occurrence so affecting public 
history, the whole people and public matters of government, that 
courts and the public must take judicial notice of the fact. Turner v. 
Patton, 49 Ala., 406; Perkins v. Rogers, 35 Ind.,. 124; O’Ferrell ». 
Davis, 1 Ia., 560; Saianerton v. Columbian Ins. ees, 31 N. Y., 174; 
Hix vw. Hix, 25 W. Va., 481; Ogden w. Lund,. 11 Tex., 688;. Bre 
Cases, 2 Black (U2); 635. 
The testimony shows that James O'Neil had not at any time resided 
_ upon or in any way impr oved or cultivated said tract; that at the time 
_ of the hearing the land was wild and uncultivated; that O’Neil’s where- 
_ abouts was unknown; and that his absence from the land had existed 
for more than six years prior to the outbreak of war with Spain, during 
-a period of peace between the United States and all the world. | 
The default having existed so long before the war, the presumption 
is that its continuance during the war was due to the original cause or 
intent and therefore not to the entryman’s employment in the army, — 
-navy.or marine corps of the United States. The proof was sufficient 
to meet the requirements of the act of June 16, 1898 (30 Stat., 47 ey 
_ Your office decision dismissing the contest is reversed. | 


- ~HAWAII-LAND PATENTS—ACT OF APRIL 80, 1900. 
OPINION. 


The provisions relating to nite preparation, execution and issuance of patents for | 

: lands, found in sections 171, 172 and 200 of the laws of Hawaii (1897), are not 
specifically repealed by the act of Congress of April 30, 1900, and, as modified by 
the substitutions and amendments made by said act, said sections are and must 
remain in force until Congress shall otherwise prOy ide. 


Assistant Attorney-General Van Devanter to the Secretary of the Inte- 
pior, October 16, 1900. (W. C. P.) 


J am in receipt, by 3 your reference, with request for an opinion upon 
the question presented therein, of a letter from the Governor of 
_- Hawaii, in which, ‘after refering to the provisions of the Revised 

‘Statutes (Secs. 450, 451 and = relating to the issuing of land pat- 
ents, he Says: 
Does this provision. bear upon ihe execution of land patents ‘under fixe laws of the 


Territory of Hawaii, or shall I proceed in such matters under the provisions of our 
laws regardless of these provisions . the Revised Statutes? 
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Said sections pro ae. in. substance, éhae the Pr esidont may appoint 
a secretary to sign his name to patents for land sold or granted under 
authority of the United States and that all patents issuing from the 
General Land Office shall be issued in the name of the United States 
and be signed by the President and countersigned by the Recorder of 
the General Land Office. 

The joint resolution of July 7, 1898 (30 Stat., 750), accepting the 
cession of the Hawaiian Islands, provides, as to the public lands, as 
follows: 

The existing laws of the United States relative to public lands shall not apply to 


such lands in the Hawaiian Islands; but the Congress of the United States shall 
enact special laws for their management and disposition. 


Provision was made for the government of the Territory of Hawa 
by the act of Apr il 30, 1900 (31 Stat., uy BY section 73 of that act 
it is provided: | | at, oe | 
| That the laws of Hawaii cite to public lands, the settlement of boundariés, 
_ and the issuance of. patents on land-commission awards, except as changed by this — 
act, shall continue in force until Congress shall otherwise provide... . In said laws 
“and patent’? shall be substituted for “royal patent;’’ oom aionee of public » 


lands”? for “minister of the interior,” “ agent of public lands,” and commissioners 
of public lands,” or their equivalents. . 4 | 


Section 9 of said act provides: 


- That wherever the words ‘“ ‘President of the Republic of Hawaii,’’ or ‘Republic 
of Hawaii,’”’ or ‘‘ Government of the Republic of Hawaii,” or their ee occur — 
in the laws of Haw aii not repealed by. this act, they are hereby amended to read | 
“Governor of the Territory of Hawaii,’’ or “‘ Territory of Hawaii,’’ or ‘ Government 
of the Territory of Hawaii, ”’ or their equivalents, as the context requires. | 

Provisions as to the prepar ation, execution and issuance of ‘royal. 
patents * and ‘land patents” are found in sections 171, 172 and 200 — 
of the laws of Hawaii (1897), none of which sections is found in the 
list of acts, chapters and sections of the laws of Hawaii specifically 
repealed by said act of Congress of April 30, 1900, supra. 

These sections as changed by the scucttitou and amendments made 
by the act of Congress are in force and are to remain in force until 
Congress shall otherwise provide. Thus a system differing from that 
provided by the Revised Statutes is for the present provided for the 
Territory of Hawaii. The provisions thus made applicable to this 
Territory must control. ny 3 

Approved: 

F. 1. CAMPBELL, 
Acting Secretary. 
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REPAYMENT—PRICE OF LANDS FIXED BY SECRETARY. . 
ALEXANDER Moore. 


Where the Secretary of the Interior, in the exercise of discretionary authority vested 
in him by act of Congress, fixes the price of lands at $2.50 per acre, regardless of 
their location with reference to a railroad land grant, repayment of the allege 
‘double minimum excess paid wy the purchaser 1 is mot authorized. , , 


? on Secretary bine to the Commissioner 0 if the General Land 
(W. V.D) Office, October 16,1900. — (Cd. G.) 


Alexander Moore. has appealed from your athiee. decision of April 
25,1900, denying his application for repayment of alleged double min- 
imum excess paid by him on cash entriés Nos. 6479, 6480 and 6481, 
made November 15, 1877, for the W. 4 of SW. 4, W. $ of NW. 4, NE. 
+ of SW. 4, and SE 4 ie NW. 4, Sec. 2, T. 8S., RB. 5 W., San Fran 3 


cisco, Califor nia, one district. 


The Jands descr ibed were sae aale enter id of Moore by she loca-. 
tion of Chippewa Half Breed Scrip, issued under the treaty of Sep- 
tember 30, 1854 (10 Stat., 1109), which locations were canceled for 
illegality, by your office, “April 30, 1878, cash having been substi- 
_ tuted therefor. The application for repayment is based on the allega- | 
tion—the case of Kitty Maynard (27 L. D., 452) being cited—that the - 
lands purchased have been found not to be within the limits of a rail- 
road land grant, and that said application, therefore, comes within the’ 
terms of section 2 of the act of June 16, 1880 oe Stat, 287), which, 

among other things, De ovides: 


And in all. cases where par ties have paid Adabiesiinatuat price for land which 
has afterwards been found not to be within the limits of a railroad land grant, the 
excess of one dollar and twenty-five cents per acre shall in like manner be repaid to. 
the purchaser thereof, or to his heirs or assigns. — 


An act of Congress approved J une 8, 1872 (17 Stat., 340), pre 
other things, provided: 
That the Secretary of the Interior be, and he is hereby, aathouved to Sanit the — 


purchase, with cash or military bounty-land warrants, of such lands as may have 
been located with claims arising under the seventh clause of the second article of the 


. treaty of September thirtieth, eighteen hundred and fifty-four, at such price per acre 


as the Secretary of the Interior shall deem equitable and proper, but not at a less 
price than one dollar and twenty-five cents per acre, and that owners and holders of 
such claims in good faith be also permitted to complete their entries, and. to perfect 
their titles under such claims upon compliance with the terms above mentioned. | 


March 29, 1875, the Secretary of the Interior, upon a request. by 
the owners and holders of this Chippewa Half Breed Serip and the 
patented locations thereunder that they be permitted to avail them-_ 
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selves of the provisions of ‘the above act, held as follows i In @ Teter 
addr essed to your office: | | | 


‘Said act is, in my judgment, broad enough to cover these cases, and afford the — 
relief asked for. . 
Under the authority vested in me by ‘hie: said act, and-in view of the fiake 


- equities attaching to the cases under consideration, I would recommend that the 


price of these lands be fixed at $2.50 per acre, that being the highest standard of 
value affixed by general laws to the public lands. 7 

You will proceed to issue such instructions, calling for the surrender of the. out- 
standing scrip patents and the payment of the price herein named, as may be — 
_ necessary, ; « : 

By its very terms the repayment act’ presupposes diiad tere the 
double minimum price, or $2.50 per acre, has been paid for land, it is 
because the same is or is pr esumed to be within the limits of a palnond 
land grant.. Where such land is ‘subsequently found not to be within 
the limits of a railroad land erant, the said act authorizes repayment 
_of the excess... In case of the lands. in question their price was fixed 
by the Secretary of the Interior, in the exercise of the discretionary | 
authority vested in him by the cy of June 8, 1872, at $2.50 per acre, — 
without any reference whatever to the fact of their location within the 


limits of a railroad land grant. In other words, the alleged excess 


applied for by Moore was not paid by bim because the lands embraced 


- . inhis entries were within the limits of a railroad land grant, and there- 
aes fore his claim does not come within the terms of the Tepayment act. 


The case is clearly distinguished from that of oy cuca nee: 
The decision of your office is affirmed. 





iene CAROLINA Love AND OTHER Oeua: 


Petition for reinstatement of miner al entry canceled by departmental | 
decision of March 12, 1900, 29 L. D. , 602, denied by Acting sta) : 
~ Campbell, October 16, 1900. | 


MINING CLAIM—ADVERSE-SECTION 2326, REVISED STATUTES. 
Lone J OHN Love (CLAIM.. 


Where an adv rerse claimant under the mining laws has been allowed, through ad 
" -vertence or mistake, to institute patent proceedings embracing his adverse claim 
and to make entry thereof. during the pendency u in court of a suit aie. the 
same, the entry will be canceled. . . 
Section 2326, Revised Statutes, contemplates that controversies betw een conflicting . 
mining claimants, involved in adverse proceedings in the courts, shall be tried 
and determined, unless the adverse claim. shall be eG before entry is made 
by either party i in the land office. | 


Acting Secretary Campbell to the One 0 a the General Pita : 
(W. V.D) Office, October 18, 1900. (A.B. P.). 


‘August 20, 1896, Js Ww. Ward et al. filed application. for patent to : 
the Long Jd shit lode mining claim, sur ee No. 10260, Fuebe: Colorado... 
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Dirine the period of publication of notice of fhe application an 
adverse claim was filed by the owners of the conflicting Black Horse 
lode claim. In due time suit was instituted upon said adverse, which 
is still pending and undetermined. Notwithstanding . these proceed- 


ings it appears that the Black Horse owners, October 20, 1896, filed-an - | 


application | for patent to their claim, embracing the conflict involved 
in the adverse suit, and that entry was allowed upon said appneahion, 
including said edice March 9, 1900. 

Mar ch 16, 1900, the local oficers transmitted the papers in tie case 
to your ence. accompanied by the statement that the Black Horse 
application for patent was accepted and entry allowed thereon through 
inadvertence or mistake due to the fact that the survey of the Black 
Horse, being prior to that of the ae John, did not show the conflict . 
between the two claims. 

March 17, 1900, resident counsel for the Long John applicants filed | 
in your office a motion asking that the Black Horse application for 
patent be rejected and the entry canceled as having been, respectively, 
illegally accepted and allowed. — 

By decision of July 19, 1900, your office, without apaciically ers 
upon said melon, held that no action would be taken upon the Black — 
Horse entry, ‘“‘pending the determination of said adverse suit,” but 
_ that ‘‘said entry will remain suspended until proper evidence of the 


' determination of said suit is transmitted to this. office.” 


The Long John applicants have appealed. - They insist that their 
motion should have been granted, for the reason that. the erroneous 
Black Horse entry, if allowed to stand, even though suspended, may 
operate to their prejudice in the trial of the adverse suit against them. 

The Black Horse claimants, in their answer to the appeal, insist that 

they are not responsible for the inadvertence or mistake of the local 
. office in accepting their application for patent and allowing entry 
thereon pending the proceedings upon the Long John application, and 
in the suit upon their said adverse claim, and that. their entry should 
therefore be allowed to stand as suspended until their adverse shall 
have been determined. | 

There can be no question that the Black How se application for pat- — 
ent was improperly accepted and that the entry thereon was errone- - 
ously allowed. Upon the state of the records in the local office the 

‘application should have been rejected when pr esented (Paragraph 49, 
Mining Regulations, 28 L. D.,; 602). That the errors committed may - 
have been due to he inadvertence or mistake of the local officers can 
not avail the Black Horse. applicants. Indeed, it can hardly be said 
_ that these applicants are themselves entirely plameleas 3 in the matter. 

_ They should not have filed an application for patent embracing land 
already involved in their undetermined adverse suit against a prior . 


* application for the same land. ‘They did so, however, without disclos 
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ing the conflict, a fact necessarily known to them at the time, and this 
doubtless, in part at least, was the cause of the inadvertence or over- 
sight on the part of the local officers. 
_ The mining laws provide that ae an adverse claim is filed duri ing 
the period of publication, all proceedings upon the application for 
patent, except the publication of notice and making proof thereof, 
shall be stayed until the controversy shall have been settled or decided 
by a court of competent jurisdiction or the adverse claim waived (Sec. 
2326, R. S.). The applicant is not permitted to proceed to an entry 
of his claim. After the adverse claim is filed he can do nothing more 
under his application, except complete the publication of the notice 
and file the proofs thereof. All further proceedings are stayed, and 
the stay is absolute, until the controversy shall have been settled or 
the adverse claim waived. | | | 
Nor is there any provision allowing the adverse anreanee to sales | 
entry unless.and until the controversy shall have been decided in his 
favor. The statute clearly contemplates that the trial in the court 


shall be free from any complication, or possible advantage to either : o* 


party, that _ result from an entr ry in the land office embracing | 
the conflict. | 

In this case the adverse. sae 1s still esiding awaiting trial. The 
appellants contend that before the trial is had the land office records .. 
should be cleared of the existing erroneous entry in. favor of their 
opponents, in order that they may be placed in the pones which the 
statute contemplates they should occupy. cas | 

The Department is of the opinion that this. Satenten is soul 
The case is not one in which an irregularly allowed entry may be sus- 
pended until the controversy with respect to it is settled by the land 
department. The real controversy in the case is over the right to the 
possession of the land involved as a mining claim, and that controversy © 
has been transferred to the courts for settlement. It is not for the 
Department to say whether the Black Horse entry may or may not 
‘affect the issue involved in the trial of the case in the court. It is 
enough that the statute contemplates a trial and determination of the 
controversy in the ‘court, unless the adverse claim shall be waived, 
before entry is made by either party in’ the land ‘office. When such 
an entry has been allowed through inadvertence or mistake, as in this 
case, the proper thing for the land department to do is to cancel it. 

The entry in question, to the extent of the conflict, will therefore 
be canceled. Your office decision is modified aecordingly. 
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ABANDONED MILITARY RESERV ATION—-SELECTION BY STATE. 


caer OF ame 


The grant to the State of Utah of one hondred ened acres for the establishment 
and maintenance of an institution for the blind, made by sections 12 and 13 of 
the act of July 15, 1894, is one of quantity to be selected by the State, under - 
the direction of the Secretary of the Interior, ‘‘from the unappropriated public 
lands”’ within the State. The status of the lands at the date of their selection 
by the State is the criterion in determining the rights of the State under its 

: | selection. 

- The acts of July. 5, 1884, and August 23, 1894, selntins to the disposition of lands in 
abandoned military reservations, provide a mode for the disposal of such lands 
exclusive of all others, and lands thus set apart for disposition in a designated © 
manner are not subject to selection as van prepriated ”? public lands under said 
_ grant of July 15, 1894. | } 


Acting Searctary Campbell. to the Com nvissioner of the General none 


_ (W.V.D.) : Office, October 18, 1900. 


The State of Utah appeals from the Aeduiod of your office of April | 
6, 1898, holding for cancellation the selection by said State, made June — 
23, 1897, of certain lands, embracing 2 2,000 acres (in list No. 2), situated 
within the limits of the abandoned Fort Cr ittenden military reserva- 
tion, in that State, in part satisfaction of the grant for the establish- 
ment of an institution for the blind. | 
The said abandoned military reservation has an area in excess of five 
thousand acres, and the lands embraced i - the list of selections filed by 
the State are described as follows: SE. + of Sec..17, T.55., BR. 2 W.; 
SE. ¢ of Sec. 15, T.58., R. 2 W.; . SW. bof Sec. 14, T.58., R.2 W.; 
NW. + of NE. i, 3.4 of NE. 4, and. E ore oe 20, T. 5S., 
RR. 2 W.; S. x, 5. of NW. 25's + of NE. 4, and NE. ¢ of NE. + of 
Sec. aI, T. 5$., R. 2 W.; NE. 4, SE. 4, and SW. ¢ of ie: 20 a 
Dige it 2 W.; NW. sand SW. 4 4 of Sec. 23,T.58.,R.9W. ~ 
The per to the State for ‘ie establishinsit aad: maintenance of an - 
institution for the blind was of one hundred thousand acres, to ‘be 
selected under the direction of the Secretary of the Interior from the | 
unappropriated public lands of the United States, within the limits of — 
said State. (Sections 12 and 13, act of July 15, 1894, 28 Stat., 107, 
110.) The granting act admitted the State of Utah into the ann 


- upon certain conditions, and became operative by the President’s proc- 


lamation of January 4, 1896, declaring that the prescribed conditions 
had been complied with, (29 Stat., 876; State of Utah v. Allen e¢ ai., 
97. D., 58.) i = | | 

The matter for consideration is not that of a grant of specific sec- . 
tions in place where not ‘‘sold or otherwise disposed of by or-under 
the authority of any act of Congress,” at the time of the admission of 
the State into the Union, as was the case in the decision reported in — 


B02 | DECISIONS RELATING | ‘TO ‘THE PUBLIC LANDS. 


: 99 L. D., 418, bata is shat ae a grant in quantity, and without ietacon | 
of lands to. be selected by the State under the direction of the Secre- 
tary of the Interior ‘‘from the unappropriated public lands” within — 
the State. The status of the lands in question at the date of their 
selection by the State, rather than at the time of the admission of the 
State into the Union, is the criterion in determining the rights.of the. 
State under its said aclecibns This: military reservation was estab- 
lished by executive order of July 14, 1859, but the lands included 


therein having become useless for inilitary purposes were by the Presi- 


dent’s order of July 22, 1884, placed under the control of the Secre- . 

_ tary of the Interior for disposition as provided in the act of July 5, 
1884 (23 Stat., 103). During the continuance of the reservation the 
lands therein were withheld from disposition under the public land 


laws in order that they might be applied to military uses, and when 


the necessity for this terminated they were not subjected to disposition 
generally under the public land laws, but were, by operation of the 
President’s order and the act of July 5, 1884, set apart, for disposition 
in the particular manner specified in that act. The method of dispo- 
_ sition so authorized was enlarged by the act of August 23, 1894 (28 
Stat., 491), to the extent therein specified, and at the time of the selec- 
tion of the lands in question by the State the acts of July 5, 1884, and 
August 23, 1894, provided an exclusive method for the disposition of 
lands in like situation, where non-mineral in character, unless the act 
admitting the State of Utah into the Union had the effect of adding 
another method of disposition by subjecting them to selection in satis-_ 
faction of grants in cvaetuny: and without location made to the State 
by that act. 

It is not disclosed by the papers ‘ememitted whether any of these — 
lands had been disposed of pursuant to the acts of July 5, 1884, and 
August 23, 1894, prior to their selection by the State, or arhether any 
claims: thereto had been initiated’ under either of these acts at that 
time, but for the purposes of this decision, and subject to ascertain- — 
ment by your office, it will be assumed that said acts, as to these lands, 


remain unexecuted, excepting that the lands have been placed under 


the control of the Seue etary of the Interior for disposition thereunder. 
The lands in this abandoned military reservation are not charged _ 

. with any trust, as is sometimes the case with Indian Jands, which are — 
ceded to the United States in trust that they be sold and the proceeds 
held for the benefit of the Indians. Upon the extinguishment of this — 


reservation the lands therein, in the absence of legislation providing — | 


a specific method for disposing of them, would have been open to dis- 
position generally under the public land laws. — 

Many of the general land laws, such ds the homestead ae the | 
_desert-land act, and the timber-culture law, authorize the entry and_ 
_ disposition of “public land pur suant to their pr ovisions, but these laws 
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do not, any of them, contain a provision indicating that the method of | 
disposition therein authorized is exclusive of others. Upon the other 
hand, the mining laws and some statutes of local or restricted applica- 
tion contain provisions unmistakably indicating that the method of 
entry or disposition therein authorized is ‘exclusive of all others. 
‘Lands thus set apart for disposition in a particular manner, to the” 
exclusion of all others, do not, in the absence of some declared pur- 
pose to the contrary, fall within the operation of subsequent. laws 
which in general terms authorize the disposition of unappr opriated. 
public lands. Such lands are in a sense appropriated. 7 

The acts of July 5, 1884, and August 23, 1894, are of foueried 


application and relate one to abandoned militar y reservations. Con- 


gress could have directed that upon the abandonment of a military 
reservation, the lands embraced therein. should be restored to the . 


public domain for disposition gener ally under the land Jaws, or should 


‘be subjected to disposition only in a designated mode. The latter 
course was adopted. The act of July 5, 1884, directed that whenever, 


- in the opinion of the President, any. Jands within any military reserva- 
tion had or should become useless for military purposes he should _ 
cause the same to be placed under the control of the Secretary of the . 


Interior ‘‘ for disposition as hereinafter provided.” Then followed pro- 
' visions for the survey, appraisement, and disposition of thelands. The 
act of August 23, 1894, extended the mode of disposing of the lands — 
embraced in a cer tain class of abandoned military reservations, includ- 
ing the one under consideration, by also subjecting them to the settle- 
ment laws, meaning thereby the homestead and townsite laws (29 L. D., 
505), but the policy. of the prior act of securing to the government the 
benefit of any enhancement in value. of the lands resulting from their 
former use was adhered, to, it being provided— _ : 

That persons who enter under the homestead law shall pay for such lands not less 
than the value heretofore or hereafter determined by appraisement, nor less than the 
price of the land at the time of the entry, and such payment ay, at the option of the 


_ purchaser, be made in five equal installments, at times and at rates of interest to be 
fixed by the Secretary of the Interior. | 


' It does not appear to have been the purpose of the act.of Antoustd! 98, 
1894, to repeal the act of July 5, 1884, -or to wholly supersede it as to — 
any abandoned military fees atu, tit rather to enlarge the autho- 
rized mode of disposing of the public lands within abandoned military 
reservations of the class described in the later act, and when the two _ 
acts are construed together, as they must be, it is plain that it was the — 
purpose of Congress to provide in said acts an exclusive mode for the 
disposition of the public lands within abandoned military reservations. 
The two acts must be read as though all of their provisions were 

embraced in one act of the later date, and when so read we have a 
statute which among its earlier provisions declares that lands within 
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abandoned military pe erat ons shall oe piace in the control of the 
Secretary of the Interior “for disposition as hereinafter provided,” and 
then specifies the methods of disposition intended. These do not include 
selections of lands by a State in satisfaction of a grant in quantity and — 
without location. Because of the enhanced value of lands in abandoned 
military reservations, or because of other reasons growing out of their _ 
_ former use and surroundings, it was deemed more conducive to the — 
public interests to set them apart for disposition i in certain designated 


~. modes, to the exclusion of all others, than to unconditionally restore _ 


them to the public domain. (See case of R. M. Snyder, 27 L. D., 82.) 
In this sense they are appropriated—-not disposed of in the : sense of 
sold or its equivalent, but set apart for disposition in a particular 
manner in pursuance of a defined policy. This appropriation does not 
_ place the lands beyond the power of other disposition by Congress, 
but, so long as it stands unaltered, controls the. Secretary of the 
. Interi lor under whose. direction the State selections | in a question must 
be made. oe 
Under any view ster than that Rone: expr essed ie acts of J uly Dy * 
| 1884, and August 23, 1894, would by implication only be partially 
_ repealed by the act ee July 15,. 1894 (which as before shown took 
effect January 4, 1896), and that ‘when each actiand every part thereof 
can consistently stand and be given full operation. 
For the reason that the lands here in contr oversy were ae the time 
of their attempted selection by the State set apart for disposition i In, 
certain designated modes to the exclusion of that invoked by the State, 
and were therefore not unappr yee the decision . your office — 
rejecting oe pee S selection i is affirmed. 7 3 


ee 


TIMBER CULTURE CONTEST—NOTICE, BY PUBLICATION-RULE 14 OF , 
PRACTICE. 7 


ORSTAD Vv. TMi’ Ss ‘Heres. 


In service of notice by publication under Rule 14. of Practise: aS. amended to take. 
effect July 1, 1898, it is essential.that notice of a contest against the heirs of a 
deceased timber culture entryman, whose address is not of record or named in 
the affidavit filed as the basis for publication, should ‘be mailed to them, by 
Tegistered letter, at the post office nearest the land in controversy. | 


Seer etary Hitchcock to the Se of the General Land Office, 
(We V.D.), Ts October 19, 1900. .. 4 (W. RW.) 


Edward Orstad appealed from your ofice: deaision of March 15, 
1900, holding service of notice insufficient in his contest of Andreas 
| Timlie’ s timber culture entry for the SE, ads Dike Ol Nes yoo ae 


~ Grand Hone North Dakota.. 
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‘Seana: 80, 1885, Timlie made his entr y. October 6, 1897, Orstad 
filed his contest affidavit, obtaining no service of notice, and Novem-~ 
_ ber 28, 1898, he filed an-amended contest affidavit, corroborated, that— 
it has been impossible for the contestant to find either the aforesaid Timlie, or 
any of his heirs or. legal representatives. That upon due and diligent inquiry he, 
this contestant, has been informed that the aforesaid Andreas Timlie, about the year 
_ 1889, died at Park River, Walsh Co.,, . . . Dakota, where he was then engaged in 
the liquor business. That this contestant has made further inquiries and is unable 
to find any relatives or heirs of the said deceased entryman and he verily believes 
that there are none, and if there are, they are to him unknown. . . ... Contestant 
further alleges .: . . he nas made due and diligent inquiry at Park River, Walsh 
Co., N. D., where said entryman died, and also at Grafton, the county seat of said 
county of Walsh, without being able to ascertain the names or addresses of any heirs 
or representatives of the said deceased. 

On this affidavit contestant asked lesa to Subiieh notice and to 
serve copy by registered mail to Timlie’s last ‘known address, Park. 
River, N. D. | | | 

December 21, 1898, papieaten was ariered and notice issued for 
hearing February 15, 1899. Publication and postings on the land and | 
in the register’s office were duly made and proven. Copy of the notice 
was by registered mail sent January 7, 1899, addressed to eee 
Timlie, Esq., Park River, N. Dak,” aud returned unclaimed. | 

At the hearing defendants made no appearance, and upon the evi-. 
dence submitted the local office recommended that said entry be 
canceled. Notice.thereof was sent by registered mail addressed to 
Andreas Timlie, or his heirs or legal representatives, Park River, 
N. Dak,” and returned unclaimed. Your office decision held the reg- 
istered mail notice of the contest to Andreas Timlie insufficient, 
vacated the action of the local office and remanded the case with 
leave to contestant, within sixty days from notice, to apply for a new: 
process, failing which the contest was held for dismissal. | 2 

Your office decision correctly holds that registered mail notice to 
Andr eas Timlie, after his death, was not notice to or service upon the 
heirs. The heirs having no record address, and their address not being 
named in the affidavit. for publication, a copy of the notice should have 
been mailed to them by registered letter at the post office nearest to 
the land. This was essential to.a compliance with Rule 14 as amended 
to take effect July 1, 1898 (26 L. D., 710). Without strict compliance © 
with all requirements of constructive service, no jurisdiction is acquired. 
Lemert v. McMillan’s Heirs (27 L. D., 482); Parker v. Castle (4 L. D., 
84). Your office decision is therefore without error, and is affirmed. 

The-decision is not in conflict with Carpenter ». Kopecky’s Heirs 
—(29 L. D. » 445), and Davies 4. Lackner’ s Heirs (29 L. D., 587), which — 
apply to service under Rule 14, pie to the time of its een 
(26 L. D., 710). | : 
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HOMESTEAD APPLICATION-QUATINICATION-HEAD. OF FAMILY. 
“Kei BY 4. ‘Hasrines. AND Dawora Ry. Co. 


To constitute one the head. of a family it is not necessary that he or sie should be. 
under a legal obligation to support the family; it is sufficient if, acting from a 
sense of moral duty, one undertakes the care, attention, support and mainte-_ 
nance of a family to which he owes such moral duty. 

_A minor child may be the head of a family, within the meaning : of the homestead 


law. 
Secretar y Pied to the a ee ae the oe rab ia “Office 
(W.V.D.) October 24, 1900, . (A. 8. T.) 


On October 29, 1891, the Hastings and Dakota Railway Company, 
pursuant to a. sonsion of this Department. rendered on October 23, 
1891 (13 L. D., 440), in the case of the St. Paul, Minneapolis and 
- Manitoba Railway Company v. Hastings and Dakota. Railway Com- 

pany, selected the NW. 4 of Sec. 35, T. 123 N., R. 43 W., Marshall, 
Minnesota, land district, and said selection was approved. ou March 
29, 1897. : 

On November 16, 1894, ree Kelley filed a splioation’ to make — 
homestead entry for di tract, alleging that she established actual 
residence on said-tract in May, 1891, with the intention of claiming it 
as a homestead, and had resided there ever since; that she had improve- 
ments on the lanid of the value of $800, consisting of a house, barn, 
- granary, and one hundred and thirty acres under cultivation. . A cer-. 
tified copy of her declaration of intention to become a citizen of the 
United States, made on May 23, 1894, was filed, and it shows that she 
was born in the year 1872. On October 18, 1999, your office rejected — 
her said homestead application, upon the ground that at the date of 
said selection by said railway company she was disqualified from 
making a homestead entry, both by lack of citizenship and her minor-- 
ity. ‘She appealed from your said’ office decision to this Department, 


and with her appeal filed her affidavit, duly corroborated, wherein she ae 
alleged that she was. the daughter of Thomas Kelley, oie became a 


citizen of the United States in 1881, by naturalization ; that she Was” 


born in the year 1871, in Canada, and came to the United States in 


_ 1875, and has ever since resided here; that she was residing on the 
— Jand in question on October 29, 1891, ‘‘and was at that time the head 
of the family, being the oldest of a large family of children and the 

one upon whom all depended for care and support.” She also filed 

record evidence of the admission of her. cs ‘Thomas Kelley, to 
citizenship.on June 22,1881. | 

On June 16, 1900, this Department. render sa a ‘decision (ant epor ted) 
holding that Miss peu s citizenship and residence on the land at the 

_ time of the company’s selection were established, but that her showing | 
-as to her qualification as the head. of a family was not suflicient, and 
the record was returned for the pare of allowing her to make a 
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further showing in that regard. As such further showing, she filed her 
affidavit, une corroborated, from which it appears that at the date of 
the company’s selection of the land, her father and mother were both 
living; that her father was a cr ipple as the result of an accident, which 
left him both physically and mentally unsound, and that. her ere Nee 
was in feeble health and most of the time bedr idden, which rendered 
them both incapable of supporting or having the care of their minor 
- children, who were three in number besides this applicant, and were 
aged twelve, fourteen and sixteen years, respectively; that during the 


- past four years said children had arrived at such ages that they could, 


to.a great extent, support. their parents, though she has continued to 
contribute to their support. 
The company had notice of this showing made - Miss Kelley, and . 
_ offered no evidence in contradiction of the allegations contained in said 
_affidavit, but in reply thereto claims that the facts stated in the affidavit 
do not show that she is, and at the time of said selection was, the head 
of a family, within the meaning of section 2289 of the Bavised Statutes. 
To be qualified to make a homestead entry one must be the head of 
a family, or, if not the head ofa family, the applicant must have arrived _ 
at the age of twenty-one years, but it is not necessary that he should — 
have both of these qualifications; if he be twenty-one years of age, he 
-need not be the head of a family; and if he be the head of a family, 
the fact that he may be under puenty one yeu of age will not 
disqualify him. 
The only question to be determined, ther efore, 4s: Do the facts 
stated in the affidavit. show Miss Kelley to have peer the head of a 
family at.the time of said selection and at the time of her said appt | 
tion to make entry for the land? 
_ She wus under the age of 21 years; her parents were both living, — 
but both were incapacitated, the mother by physical and the father ie 
both mental and physical infirmity, from looking after, protecting, 
supporting and having the care and management of the family. . She 
being the oldest child assumed this duty, and performed it, taking 


_ care of and supporting, not only the other minor children, but, the — 


afflicted father and mother also. 
_ ~ To constitute one the head of a family, it is Hot necessary that he or 
she should be under legal obligation to support the family. It is suffi- 
cient, if, acting from a sense of moral duty, one undertakes the care, 
attention, support and maintenance of a family to which he owes such 
moral duty. Thus, it has been held that an unmarried woman, keep- 
ing house and bringing up two children of her deceased sister, is the 
~~ head of a family. (Arnold y. Waltz, 53 Iowa, 706; Ex par ie Brien, 
2 Tenn. Ch., 33; Bradley ». Rodelepever, Seca. 296.) 
A brother living with his widowed sister and her four small children 
and providing for them is the head of a family. (Wade v. Jones, 20 
Mo., 10%) °° go” | 
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| An uninatried s son who > suppor ts his mother and aniste is the head 
of a family. (Marsh ». Lazenby, 41 Ga., 153.) So also where he cares - 
for hig minor sisters only. (Gr echwood v. Maddox, 27 Ark., 640.) 
“And where he lives with and supports his mother only. (Parsons ». 
Livingston, 11 Iowa, 104.) — | 
(See American aid English nopelopedias of Taw, Vol. p. 804, , 
_ where the above and various cases are cited.) 
In the case of Bray +. Colby (2 L. D., 78), ee Teller, in pre- 
scribing rules for the government of. the land depar ieant in: the — 
allowance of entries by deserted wives, as the 5th rule provides: ‘‘5. 
_ Where the entryman’s— wife is deceased, the foregoing rules- shall 
apply to his child who is not twenty-one years of age at date of the 
offer-to. purchase, commute or make final proof as an agent, or at date — 
_ of the offer to enter, provided that in the latter case the child shall be © 
the head of the family,” thus recognizing that a minor child under 
these circumstances may be the head of a family. | 
The same doctrine was adhered to in the case of Massie v. Hamlet 
. (28 L. D. , 406), where it was held that, where a deserted wife had 
~ been fe. ced, the minor child of the entryman, being the head of the 


family, eeht, submit final proof upon the entry. 


According to the showing made in this case, this applicant was, at ; 
the time of said selection by the railroad company, the head of a 


oo family, and was then, with said family, residing on the land in ques- | 


tion with intent to claim it under the homestead laws. She has con- — 
tinued to reside there ever since, and has made valuable improvements 


on the land, thus manifesting the good faith of her claim, and her said 


homestead claim must be held to have pr tony < over: the = of said 
railway company.. 
Your said decision is therefore coveted, the approval of said. alee: 
tion is revoked as to the tract in question, sald selection will be canceled 
as to said tract, and Lizzie Kelley’ S app leanon to make homestead 
entye ther efor will be allowed. a: 7 : 





es RAILROAD GRANT—DESERT EN TRY—SECTION 1, ACT OF APRIL 21, 1876. 


- Norrnmrn: Pacirre Ry. Co. gv, Murray. 


A desert-land entry upon land within the. primary limits of a railroad grant, made 
- after the definite location of the line of road opposite said land, is not confirmed 
by section one of the act of April 21, 1876, and in no wise affects the attachment 

of rights under the railroad grant; where the re does not claim to have 
ever been an actual settler upon the land. f 3 


Secretary fhitcheockh to the Giinaibestones 0 of the Base Land Office, | 
AW.Y. Di) 5% % 2 | October 24, 1900. a (FW. CG.) 


7 The Northern Pacific Railway Company has sgapealed from your © 
office decision of July 18, last, rejecting its attempted listing under 
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‘the grant ice by the act. of J uly 2, 1864 (13 Stat., 365), of the SE.4 
of the NEA +, lots 1 and 2, of See. 5, T. 22, RK. 20 E., Waterville land — 
— district, Washington. 


On Hine 5, 1899, the railway company’s list was rejected for sede a 


. with the desert land entry of Alexander Murray, covering said tract, | 
made on July 16, 1886. Said entry by Murray has been since can- 
celed for failure to make proof within the statutory period, and with 
the record transmitted is a letter from Murray, dated August 1, last, 
addressed to resident counsel of said railway company, in which he 
_states that after making said desert entry he was unable to get water 
upon the tract to prove up in time; that he therefore purchased the 
tract from the Northern Pacific Railroad Company at the rate of $4.00 
per acre, and that he has since transferred his inter est 1 in this pr oper ty 
to other parties. 

_ This tract is within ae primary linia of the gr ant. to the Northern 
Pacific Railroad and opposite the portion of its Cascade branch line 
definitely located December 8, 1884. Notice of withdrawal under aoe 
location was not forwarded the local officers until January 8, 1888. 

The question as to whether this land passed under the railroad erant 
has been before considered by this Department in Northern Pacific 


Railroad Company vw. Murray e¢ a/., decided October 16, 1896 (not 


_ reported), in which your office degision: of October 18, 1894, holding 
that the desert land entry by Murray, made, as before stated, July 16, | 
1886, was confirmed by the provisions of section 1 of the act of aoe UL 23 
a1, 187 6 (19 Stat., 35), was affirmed. 

PNT esueo onus cared io provides: 


| That all pre-emption and homestead entries, or entries.in compliance with any 

law of the United States, of the public lands, made in good faith, by actual settlers, 
upon tracts of land of not more than one hundred and sixty acres each, within the 
limits of any ‘land-grant, prior to the time when notice of the withdrawal of the lands 
embraced in such grant was received at the local land- office of the district in which 
such lands are situated, or after their restoration to market by order of the General 


‘Land Office, and where the pre-emption and homestead laws have been complied 


with, and proper proofs thereof have been: made by the parties holding such tracts 
or parcels, they shall be confirmed, and patents for the same shall issue to the parties . 
entitled thereto. : 


‘Murray does not claim to have been an actual settler upon this land, 
and his desert land entry was not confirmed by. said act. Bond’s 
Heirs ct ai. v. Deming Townsite (13 L. D., 665). Having been allowed 
after the definite location of the line of road opposite this tract, said 


desert entry in nowise affected the attachment of rights: under the rail-. - 


road erant, and the departmental decision of October 16, 1896, in’ so 
far as it held said desert entry by Murray to have been ond by 


the act of April 21, 1876, is hereby recalled.and vacated and the tract 


involved, if otherwise subject to the grant, may be listed for patent. 
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ABANDONED MILITARY RESERV ATION- SCHOOL LANDS—ACT OF JUNE 
— 19, 187 4. 


Stare OF Cousnase: oe 


The act of June 19, 1874, providing the method in which the lands formerly within 
the Fort Reynolds Military Reservation should be disposed of did not amount 
to.a sale or disposition of said lands, and hence did not bring them within the 
exception of lands ‘‘sold or otherwise disposed of,’”? contained in the grant of 
‘school Jands to the State of Colorado. 

The decision in the case of Gregg ei al. v. State of Colorado, 15 L. D., 151, 80 far as 
in uns herewith recalled and vacated. | 


Scoretar y LTitchcock to the Commissioner of the Gen oral Land Offee, 
(W. V.D.). October 24,1900. (RLWC) 


With your ofies letter of Mar ch 8, last, was gubusiea, with favor- 
able recommendation, list No. 14, embracing 920 acres in Secs. 1, 2 
and 10, T2155: BB W., Pueblo land district, Colorado, selected by 
the State | in lien of an eaual quantity of land, being porLious of Sec. 


—-'16, T. 21 S., R. 62 W., and Sec. 16, T. 21 8., RB. 63 W. 


The lands 1 in lieu of which the selections ander goneuioration were 
made were tormerly within the Fort. Reynolds military reservation, 
which was created by executive order of. June 22, 1868. The act of 
June 19, 1874 (18 Stat., 85), provides for the transfer of said reserva- 
tion to the custody and control of the Secretary of the Interior, to be 
disposed of for cash, after appraisement, to the highest bidder, ‘at not. 
less than the appraised valuation nor less than $1.25. per acre. © 

Jt is learned from inquiry at your office that the school sections 
within said former reservation were not appraised, or offered for sale, 


at the time the other lands formerly within said ‘reservation were 


appraised and offered for sale under said act, the theory being at that © 
time (the State being admitted into the Union before the act of 1874 
was executed) that the title of the State was complete in said sections. 

It appears, however, that on February 24, 1890, the State made selec- 
tion of other lands in lieu of one of Hose sechons numbered 16, but 
the selections were canceled by your office on the ground that the - 
tracts in lieu of which the selection had been made had passed to the 
- State under the school grant and the homestead applications of William 
R. Gregg and Lyman Thompson, covering portions: of said section, 
were rejected for conflict with the grant to the State. Upon appeal. 
by Gregg and Thompson the action of your office in cancelling the | 
indemnity selections was reversed in departmental decision of August — 
5, 1892 (Gregg et al. v. State of Colorado, 15 L. D., 151), wherein it | 

was held that as the Fort Reynolds military. reser vation was created 
prior to the survey, and as the act of June 19, 1874, did not specifically 
except from its” provisions. the school pocnone: they were excepted — 
from the se school grant and that the hate was entitled to 
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indemnity therefor, and your office was directed to reinstate said indem-_ 
nity selections. These selections are now before this Department for 
approval. 

The grant to the State of Colorado for the ere of common | 
schools is found in section 7 of the act of March 3, 1875 (18 Stat., £7 ee 
by which it was provided: | 

That sections numbered sixteen and thirty-six in every township, and where such 
sections have been sold or otherwise disposed of by any act of Congress, other lands, 
equivalent thereto, in legal subdivisions of not more than one quarter-section, and. 
as contiguous as may be, are hereby granted to said State for the support of common 
schools. | ; 
The lands in this reservation were surveyed in September, 1875, but 
the survey does not appear to have been approved until 1880. By 
- proclamation of the President, dated August 1, 1876, the State of Colo- 
rado was admitted into the Union, and thereupon the title of the State — 
to the sections of the number granted became complete so far as iden- 
tified by the government survey, within the limits of the former reser- 
vation, and as to those then unsurveyed, upon their identification by ~ 
survey, unless the legislation contained in the act of June 19, 1874, 
providing the method in which the lands formerly within the Fort 
Reynolds military reservation should be eiepose of, amounted to a 
sale or disposition of said lands. 


As thus presented the case is controlled by the decision of the Depart- - 


- ment in the case of State of Utah (29 L. D., 418), in which it was held 
that, the acts’of July 5, 1884 (23 Stat., 103), and August 23, 1894 (28 
Stat., 491), providing the method in which lands in abandoned mili- 
tary reservations should be disposed of, did not in themselves amount 
to a disposition of said lands, and hence bring them within the excep- 
tion of land “sold or otherwise disposed of,” contained 1 in the orant of 
school lands to the State of Utah. — | 

In the case under consideration it does not appear that the lands in 


. place, in lieu of which the selections in question were made , have ever 


been disposed of by the United States. 

Following the decision of this Department in the case of Grége 
et al. v. State of Colorado, supra, an appraisement was made of the 
school sections in place formerly embraced within said military reser- 
 -vation, but they were never sold or otherwise disposed of. It is there- 

fore held that said sections passed to the State under its school grant 
and the list submitted is herewith returned without appr oval, and you 
are directed to cancel said indemnity selections. 

The decision in the case of Gregg et al. v. State of Colorado, SUPT A, 
in so far as in conflict herewith, is hereby recalled and vacated. 
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‘SWAMP ‘LAND-RAILROAD GRANT—LANDS EXCEPTED. | 
STATE OF Lovrstans v. New ORLEANS Pacrrro Ry. Co. 


. Ifa tract of land was swamp and overflowed and unfit for cultivation at the date of 
— . the swamp land grant to a Stata, such grant was a disposition of the land that 
excepted it from the operation of a subsequent grant to a railroad, even though 
no. selection thereof was made by the State until after the attachment of ‘Tights 

under the railroad grant. . Ps _ 


Scoretar Yy. Hitchcock to the Commissioner oF ie General Land Office, 
(W.V.D) 7 | October 31, 1900. GB. G.) 


_ The land involved in this case is fire NE. 3 4 of the SW. tand the SE. ~ 
4 of the SW. 4 +of See. 7,T. 2 N., R.4 W., the E. 4 -of the NE. 4 4 of See. 
35, T.4.N.,B.5 W., ena the. NW. 4 +.of the SE. 4 of Sec. 33, T. 2 N., R. 
fi W., Natenitoehes. land district, Louisiana. These lands are claimed 
by the State of Louisiana under the swamp land grants of March 2, | 
1849 (9 Stat. , 352), and September 28, 1850 (id., 519). . They were never 
included in any list of swamp janes reported to. your office by .a 
-surveyor-general for the State of Louisiana, but were embraced in a 
list filed in your office, May 20, 1886, by one Charles Pomeroy, who 
signs his name thereto as State agent. The land is also within the 
primary limits of the grant made by the act of March 3, 1871 (16 Stat., 
573, 576, 579), to the New Orleans, Baton Rouge and Vicksburg Rail- 
road Company, which grant was afterwards conferred by assignment 
upon the New Orleans Pacific Railway Company, and opposite that 
portion of the road which was definitely located November 17, 1882. 
There were excepted from said grant all lands which had been sold, 
reserved or otherwise disposed of by the United States at the time the 
line of the road was definitely fixed. = 7 
. By your office decisions of January. 16, and April 28, 1900, it was 
held that the State’s swamp land selection of said tracts hee subse- 
quent to the date when the rights of the railway company attached 
thereto under its grant, they were not-excepted from the railroad 
grant, unless they were actually swamp lands. Your oflice then ee 
from an examination of the field notes of survey that the said SE. 4 of 
_ the SW. £ of Sec. 7 and the said E. 4 of the NE. 4 of Sec. 35 were : 
the character. granted by the ails land las, but that the character 
of: the said NE. 4 of the SW. + of Sec. 7, ind the said NW. $.of the 
SE. + of Sec. 33, cannot be satisfactorily ace mined bythe field notes 
of survey, and ai ected the local officers to allow the railway: company — 
sixty days within which to show cause why its listing of the two tracts 
found to be swamp land should not be rejected, and the land approved — 
and patented to the State, and that the State be allowed the same time. 
within which to apply-for a ‘hearing to further determine the character 


of the other tracts. 


. The State has nppealed to the Department substantially upon the 
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ground alleged that the field notes of survey show that these lands 


_ were swamp and overflowed within the meaning of the swamp land 7 


‘ orants. — 

If the two tracts of land involved in the appeal of the State were 
_ swamp and overflowed and unfit for cultivation at the date of the 
swamp land grants, these grants were a disposition of the land, and 
they were therefore excepted from the grant to the railway company. 
It can make no difference therefore that the State’s selection was sub- 
sequent to the attachment of rights under the grant to-.said company. 
_ The only question presented is as to the character of the land and the 
methods by which that character is tobe determined. The swamp land 
grants to the several States are adjusted by the smallest legal subdivi-_ 
sions of the public surveys—that is, by forty acre tracts; and the rule 
‘is, that if the greater portion of those subdivisions were swamp and 
overflowed and rendered thereby unfit for cultivation, they passed to 
the State under said grants. Early in the administration of these 
swamp land grants, and prior to the said railroad grant, a rule was 
adopted which permitted the States to elect whether the character of 
the land should be determined by the field-notes of. survey, or whether 
other proof should be offered of their character; and prior to said rail- 
road grant the State of Louisiana elected to stand upon the field notes 
. of survey. An examination of the field notes of the sections in which 
the lands in contr ‘oversy are situate shows that the an 4 of the SW. 4 
of said section 7 is not swamp land and that the NW. + of the SE. 4 of 
said section 33 is swamp land. 

Your said office decision is accordingly modified by re] jecting entirely 
the State’s swamp land selection of the NE. 4 of the SW. 4 of said sec- 
tion 7, and by sustaining the State’s swamp land selection of the NW. 4 
othe SE. 4 of said section 33, and by directing that the railroad com- 
- pany be allowed sixty onye within which. to show cause why its claim 

_ to the NW. £ of the SE. 4 of said section 83 should not be rejected and 
the land patented to the ‘State as swamp land. | | 





HOMESTEAD BY MARRIED WOMAN —ACT or JUNE 6, s, 1900. : 
| INSTRUCTIONS. 


Cini one Hermann to regesters and receivers, United States land 
| _ offices, June 27, 1900. 


Your attention is called to’ the provisions of the act of Conor | 


approved June 6, 1900 (Public—No. 193), entitled ‘‘An act to amend | 


the act of Congress approved May fourteenth, eighteen hundred and 
eighty, entitled ‘An act for the relief of settlers 0 on the public lands,’ ” 
-which reads as follows: 


~ 


Be it enacted by the Senate and House of Represents of the United States. of America 
in Congress assencbled, That the third section of the act of Congress approved May 
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fourteenth, eighteen mace and: eighty, entitled “An act for the “lies of settlers 
_ on the public lands,”’ be amended by adding thereto the following: 

“Where an unmarried woman who has heretofore settled, or may hereafter settle, 
upon a tract of public land, improved, established and maintained a bona fide resi- 
dence thereon, with the intention of appropriating the same fora home, subject to 
the homestead law, and has married, or shall hereafter marry, before making entry 
of said land, or before making application to enter said land, she shall not on account 
of her marriage forfeit her right to make entry and receive patent for the land: 


Provided, That she does not abandon her residence on said land, and is otherwise 


qualified to make homestead entry: Provided further, That the man whom she marries __ 

is not, at the time of their marriage, claiming a separate tract of land under the home-_ 

stead law. | 
“That this act shall be applicable to all ‘unpatented lands claimed by such oie | 


' woman at the date of passage.”’ 


Where a married woman aware ie make a Menissten entry under 
this act, you will require ‘her to show by affidavit that prior to her 
marriage she settled upon the land applied for, improved, established 
and maintained a bona fide residence thereon, with the intention of 

appropriating the same for ahome; that the man she married was not, 
~ at the time of their marriage, claiming a separate tract of land ander 
the homestead law. She should also give the date of her settlement 
and date of her marriage, and furnish the regular homestead affidavit: 
showing that she i Is otherwise qualified to make homestead entry. 
_ Approved: — 3 

CE, A. HrtcHcock, 
| Seer ear. 


Pavererer ee een 


SCHOcL GRANT—DESERE LAND FILING—UNSURVEYED SCHOOL 
SECTION. 


Barnnurst v. Srave or Uran. 


The reservation of sections sixteen and thirty-six for school purposes in the Territory 
of Utah, under the act of pusaes 9, 1850, ‘‘ when the lands in the said terri- 
tory shall be surveyed . . preparatory to bringing the same into mar ket,” 
does not become effective: ag to lands in said sections’ on the survey of ony two 
of the exterior lines thereof. : 3 


Lands ‘‘sold or other wise ‘disposed of” at the time of the admission of Utah into the 
_ _Union are excepted from the school grant to said State; and where prior to said 
date a desert land filing has been properly allowed, and the first payment on 
the land accepted, the claimant thereby acquires such a right to complete his 
purchase and perfect title by further compliance with the desert land act, that 
the right of the State, if anys under its school ent As aren to the prior right 
under said filing. | 


‘Secretary Hitchoock to the Chis missioner a the Cana Land Office, 


(W.V.D) | October 31, 1900.- —- GHE) 


This case is “Retone the Department: on appeal by Samuel J. Barn- 
hurst from your office decision of June 28, 1898, holding for cancel- 
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lation his desert-land filing, made ies 29, 1895, upon certain lands ~ 

in the Salt pane City, Utah, land district, described | in his declaration 
as— 

beginning at the cone corner of Sec. 36, Tp. 36 south Range 5 west, running . 

thence south 240 rods, thence west 80 rods, thence north 240 rods, thence east 80 rods 
o the place of beginning, and, presumably, when surveyed, will be E. ee and NH. + 

SE. 7 of Sec. No. 36, township No. 36 south, range No. 6 west. , . 


; The records of your office show that the adjoining township on dis 
east was surveyed in 1874 and that the adjoining township on the south 
was surveyed in 1884, thus fixing the south and east lines of the town- 
ship and section in which the lands in question are situated. — | 
By the act of September 9, 1850 (9 Stat., 457), subsequently incor- 

porated into section 1946 of the Revised Statutes of the United States, 
sections 16 and 36 in each township in the Territory of Utah were. 
reserved for school purposes; and by the act of July 16, 1894 (28 Stat., 
109), pr oviding for the admission into the Union of the State of Utah, 
‘it was provided— “ | 
_ That, upon the admission of said State into the Union, sections numbered two, six- 
. teen, thirty- two and thirty-six in every township of said. proposed State, and where 
such sections or any parts thereof have been sold or otherwise disposed of by or 
under the authority of any act of Congress other lands equivalent thereto, in legal 
_ subdivisions of not less than one quarter section and as contiguous as may be to the 
section in lieu of which the same is taken, are hereby granted to said State for the 
support of common schools. 


Utah was admitted into the Union as a State Januar y 4, 1896 (29 
- Stat., 876), at which time this gr ant took effect (State of Utah v. Allen, 
27 Ii. D., 58). 

By your office decision of June 28, 1898, afor esaid, it was held that 
by the prior survey of the townships ne east and south of the sec- . 
tion in question the public surveys had sufficiently pr ogressed at the 
date of Barnhurst?’s filing to indicate that the lands in question were a 
part of a section 36, and that therefore they were reserved to the Ter- 
ritory of Utah for school purposes by the act of September 9, 1850, 
supra, and were not’ ‘subject to sale or disposition under ee desert 
land act. 

It appears that at the time of making his filing Bacal st procur sa 
the relinquishment of a prior desert-land-filing for a portion of said 
land, for which he paid $75, and that since making his filing he has. 
expended the sum of $550 in conducting water upon the land and in. 
_ cultivating and improving the same. The appellant contends that the - 
lands in question were unsurveyed at the time when his filing was 
. Inade and were therefore not reserved by the act of September 9, 1850; 
that his filing: having been accepted and partial payment for the lands — 
made prior to the admission of the State into the Union, the lands had 
_ been “‘sold or otherwise disposed of” within the meaning of the school — 
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ne and did not pass to the State as Aenea rere so as to divest him ; 
of his rights under his desert-land filing. © | 

~The provision of the act of Seplemiber 9, oe reserving isnts for | 
school purposes, is as follows: a | 

‘That when the lands i in the said Ter dior y shall be surveyed ee the direction of 
the government of the United States, preparatory to bringing the same into market, 
sections numbered sixteen and thirty-six in each township in said territory shall be, 


and the same are hereby, reserved for the purpose of being applied to schools in said 
Territory and the States and Territories ees to be er ected out of. the sane. 


_ ‘This did not amount to a evant § so as to preclude Congress from | 
otherwise disposing of the lands. The full title remained in the _ 
United States, and if, prior to the admission of the State into the 
Union said sections or any parts thereof had been ‘“‘sold or otherwise 
_disposed of by or under the authority of any act of Congress, ‘ the 
game did not pass to the State under its school grant.- 

- Were these lands’ unsurveyed at the time when Barnhburst’s filing 
was made; or were they sur veyed and in a state of reservation under 


the act of 18502 

The decision appealed from,. holding that the lands were surveyed, 
followed a former decision 6 your office in the case of Samuel B. 
Reeves (6 Copp’s L. O., 76), wherein it was held that— 


Sections 16 and 36 while ansuiieved may be embraced in a desert-land ree but . 
if the surveys have so far progressed as to indicate which are the school sections, 
they cannot be embraced. in such entry. 


In that case Reeve’s desert-land filing embr see in: part, the N.4 + of 
Sec. 36, T. 16 S., R. 39 E., La Grande, Oregon, land district; prior. 
to date of his filing the north line of said township had been. run, as _ 
well as the greater part of the east line thereof;-and it was held that 
the survey had sufficiently progressed to indicate the location of sec- 
tion 36 within the township in question, and that Reeve’s filing as to 
the part within said section should be canceled. | 

The ruling thus made, however, was not in accord with the prior 
decision of the Department in the case of Harris v. State of Minne- 
sota (1 Copp’ s L. L., 631), the essential facts i in 1 which are sufficiently | 
stated in the ETabus: as follows: 2 vo 


The township lines of a certain tow ashing in Minueabian were caeaye ies on 
January Ist and April Ist; 1871, and the northeast, southeast and southwest corners 


of section 36 established, but the subdivision of the township into sections, and sub- 
divisions thereof; did not take eee until between December 6, One, and J anuary | 
17, 1874. 
Held, that Harris, napa settled on Sttion 36 in August, 1873, is s entitled to his 
land and the State will be granted indemnity ther efor. | 


By the act. of February 26, 1859, subsequently. Scat ate 
section 2275 of the Revised Statutes, it was provided that when sec-— 
tions 16 and 36 should be settled upon with a view to ee emption, 
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_ “before the survey of the Pente in the field,” said sections should be 
subject to the claim of such settler; and. the only question presented 
for determination in the case last above cited was, whether the survey 
of the exterior lines of the township could properly be held to be a 
survey of section 36 therein, within the meaning of the foregoing pro- 
vision, so as to exclude a settlement on said section made thereafter 
and before the subdivision of the township in the field. The Depart- 
ment answered that question in the negative. 

If, as held in said decision, the survey of the township lines is not a 
survey of a section within that township, tvo sides. of which are 
described and fixed by the township lines, within the meaning of the 
statute protecting settlements made ‘‘ before the survey of the lands in 
the field,” the same condition could not be construed as a survey of 
such section within the meaning or the act of 1850, which withdraws 
the lands only upon their survey pe Oy to © bringing the same — 
into market.” 7 

In the case of Bullock v. Rouse (81 Cal., 591), ‘ie question was pr e- 
sented as to whether certain lands were surveyed so as to pass the title 
to the State of California under its school grant, at the time of the 
settlement thereon by ee and os it was held by the « court 


(syllabus) that— - | 7 : ys ; 


No title to the sixteenth and thirty- ere secuons vests in the state until fully sur- - 
veyed and marked out as required by law, and one who claims a portion of a thirty- 
sixth section under a certificate of purchase from the state does not acquire title as | 
against a subsequent holder under a certificate of homestead entry issued by the 
- United States, where it appears that the east half of the section, which includes the 
land in controversy, had not been fully surveyed and marked out when the state — 
certificate of purchase was issued, though the section had been partially surveyed by 


the United States. 


The seventh section of the actof Mar oh 3, 1853 (10 Stat, , 244), which 
made the grant of school lands to the State of California, provides: 


That when any settlement, by the erection of a dwelling-house, or the cultivation 
of any portion of the land, shall be made upon the sixteenth or thirty-sixth sections. 
before the same shall be surveyed, or when such sections may be reserved for public 
uses, or taken by private claims, other land shall be selected by the proper author: 
ties of the state in leu thereof. : | : 


The following is taken from the statement of the ¢ case in the decision 
last referred to: : 


the greater part of the exterior lines of the township in whieh the land in question 

is situated had been run and-established by the United States, and some of the sec- 

tions therein had been ascertained and established. Lines had also been run on the’ 
north, south, and west sides of section 36, and section corners had been established 

‘at the ends of each of these lines, and quarter-section corners at the middle of each 

one of them. But the east line of this section had not been run, and no quarter- 
section corner had been established upon it. And on the plat of the survey of the 
township filed in the local land-office the w hole of the east half of section 36 was 
marked and. pebEne’ as unsurveyed. 
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In said decision it was said: 7 


; 


The government survey of the ae iad is made by running and iarking the . 
lines of the townships and sections, and by marking the corners, of the towashipe, 
sections, and quarter-sections. (Rev. Stats., secs. 2395 et seq. ). 7 

It'is not necessary that a whole township be sur veyed at one time, and often. dif- 


- fer ent parts of a township are surveyed at different times. But no survey of any part 


is complete until the lines and corners about that part are run and established as 
required by the statute. ‘Even after a principal meridian and a base line have been 
established, and the exterior lines of the township have been surveyed, neither the 
sections nor their subdivisions can be said to have any existence until the township 
is subdivided into sections and quarter-sections by an approved survey. The lines 
are not ascertained by the survey, but they are created.’’ (Robinson 2. Forrest, 29 
Cal., 325.) ‘There is, in fact; no such tract of land as that described in the petition 
undil it has been located within the congressional township, by an actual survey and 
establishment of the lines, under the authority of the United States, and the survey 
has been approved by the proper United States surveyor- general. A person may 


approximate to the lines that may be run—may surmise the precise lines—but the | 7 


tract has no separate legal identity until the survey is made and approv ed under the 
authority of Congress.’’ (Middleton v. Low, 30 Cal., 605. ) 7 | 

‘When Lowery obtained his certificate of purchase, sie east half of the section had. | 
not been fully surveyed. and marked out as required by law. And. it was returned 
by the surveyor geueral, and shown on the map of the township filed in the land- 
office, as unsurveyed land. Under these circumstances, and in the light of the 
authorities above cited, we think it must be held that the title to the land i in contro- 
versy had not vested in the State. 


In the case at bar, at date of Barnhurst’s filing, the land in question 
was not so far surveyed as to authorize a sale or other disposition 
thereof under the laws applicable to surveyed lands, and could not’ 
therefore be held to have been surveyed ‘‘ preparatory to bringing the 
~ game into market,” and as a consequence had not been poe? by 
the act of 1850. 

By the act of March 83,1877 (19 Stat., 377), Congress authorized the 
sale or disposition of unsurveyed desert lands. 

The allowance of Barnhurst’s filing was, therefore, proper and it 
pat remains to determine whether the lands included ther ein had been 

“sold or otherwise disposed of” at the time of the admission of the 
State into the Union, within the meaning of the act of July 16, 1894, | 
SUPT, making the grant of school lands to the State. | 

At the time of making his filing Barnhurst. made payment of twenty- 
five cents per acre toward the purchase price as required by the desert - 


land act. In order to perfect title to the lands he was also required to ~ 


thereafter make proof of reclamation and to make a further payment 
of $1.00 per acre. The allowance of his filing and. the acceptance of 
the first payment was not. a final disposition of the land so as to entitle - 
him to a patent, and yet. by his acceptance of and par tial compliance 
with the terms of sale offered by the government in the desert-land 
act, he had acquired such a right to complete his purchase and perfect — 
title by further compliance wito the terms of the desert- a act. as to 
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make the lands ‘‘sold or otherwise disposed of” to the extent at least 
that the right of the State, if any, under the school grant, would be 
subject to his prior eege under his desert filing. Law w. State os 
Utah (29 L. D., 623). - 

~ Your office decision is accordingly cre and perpen’: filing | 
will be allowed to remain intact, subject to proof of. compliance with 
law. 3 | ic | 


RATLR OAD GRANT— GENERAL FORFEITURE ACT OF SEPTEMBER 29, 1890. 


Wra.tass ET AL. v»: ELLIOTT, 


The foiteitixs provision in the act of September 29, 1890, te not operate upon lands 
opposite completed roads. 
Within the common*primary limits of two railroad grants made by the same act, a 
moiety is granted on account of each road, and where for any reason the State, 
being the grantee under both grants, is estopped from. claiming on account of 
one of the grants, the United States and the State become ronan in common, 
ates entitled to a moiety, of the lands so situated. 


Se etary Lhitcheock to the Commissioner of the ee Land Office, | 
(W. V. D.) October 31, 1900. (FW. C) 


James M. Elliott, jr., and Maggie Elliott have each appealed from 
“your office decision of November 12, 1896, holding for cancellation the 
purchase made by James M. Elliott under the provisions of Sec. 8, act. 
of September 29, 1890 (26 Stat., 496), cover ing the SW. 4 of the NE. 4 
- the SE. 4, the N. $ of the SW. 4 and the SE. + of the SW. 4 of See. 1. 
7.12 8., R.5 E., and also Holding for ecncellatien the Womeatoud entry 
of ] Maggie Elliott covering the SE. + of the NW. 4 of said. section 1, 
all within the Huntsville, Alabama, lata district. | 
' The lands involved are within the primary limits common to two | 
grants made by the act of June 3, 1856 (11 Stat., 17), to the State of — 
Alabama, one to aid in the sonstmneton of a railroad from Gadsden to ~ 
connect with the Georgia and Tennessee and Tennessee line of rail-. 
roads, through Chatooga, Wills, and Lookout valleys, and the other a 
railroad from the Tennessee river, at or near Gunter’s Landing, to 
Gadsden on the Coosa river. These grants were by the State conferred 
_ upon the Wills Valley Railroad Company and the Tennessee and Rae 
~ Railroad Company, respectively. | 
- Tn accordance with an act of the State legislatur e, the Wills Valley 
Railroad Company was consolidated with the Northeast and South- 
western Railroad Company, the claimant through the State to another 
grant made by the act of 1856, the name of the new corporation being 
known as the Alabama and Chattanooga Railroad Company. The pres- — 
ent claimant under these grants is the Alabama State Land Company. 
The Wills Valley railroad was duly constructed and there was cer- 
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- tified to the State on neGount of the grant made: to aid in ae construc-_ 


tion of that road an amount of land in excess of that granted, and 


proceedings have been recommended for the recovery of such excess. 
See U.S. v. Alabama State Land Co. (14 L. D., 129); and Alabama 
and Chattanooga Railroad Co..(16 L. D., 442). “The tracts in question 
were not, however, included i in the certifications to the State « on account 

of that grant. nate 

The ‘governor of ‘Alabama certified that the’ Tennessee and Coosa 
- railroad was constructed and in operation at the date of the passage of 
the general forfeiture act of September 29, 1890, supra, from the 
Coosa river to Littleton, a distance of 10.22 rile. ana as the reported _ 
construction was less than a section, provided for in the granting act. 
of June 8, 1856, it was held by this: Department in its decision of | 
J anuary 30, 1891 (Tennessee and, Coosa Railroad eae iG ree Bae 
254, syllabus), that— ; 


The failure of the company to. construct any portion of the road in accordance 
with the terms of the grant, renders it subject to the forfeiture act of September 29, 
1890, not only as to the uncertified lands, but also as to the one-hundred and twenty 
sections certified in advance of construction, provided such sections are in the pos- 
session and control of the State or company, and have not been sold to: innocent 
purchasers for value. | 


In the case of the United States 7. Tennessee and Coosa Railroad - 
Company (176 U. S., 242), it was held that (syllabus): | 
The provision in the act of September 29, 1890, c. 1040, that ‘‘there is hereby for- 

feited to the United States, and the United States hereby resumes the title thereto, 

all lands heretofore granted to any State or to any corporation, to aid in the con- 
struction of a railroad opposite to and. coterminous with the portion of any such rail- 

.road not now completed and in operation, for the construction and benefit of which 

such lands were granted, and all such. lands are declared to be a part of the public - 

domain,’’ did not operate upon.lands opposite completed roads, and such lands were 
not thereby forfeited or resumed. 

The lands in question lie opposite the constr ncieal portion | of said 
‘road and'under said last-mentioned decision it would follow that a 
moiety in these lands passed to the State on account of this grant. . 

Within the overlap of the grants for these two roads made. by the 
same act of Congress, a moiety was granted on account of each road. 
Anamount having been certified to the State in excess of that granted. - 
to aid in the construction of. the Wills Valley road, no further claim 
to lands on account of that grant will be entertained. Sioux City and 
St. Paul Railroad Co. v. U. S. (159 U.S., 349). As the lands in ques-_ 
tion have not been certified on account at that gr ant, it results that the 
- United States holds an undivided half interest in those lands. ae 

Following the decision of this Depar tment which held that the grant 
for the Tennessee and Coosa Railroad Company opposite the con- 
— structed portion of its road had been forfeited by the act of Septem- 

ber 29, 1890, James M. Elliott, on January 1, 1894, made purchase, 
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— under the provisions of section. 3 of said act, of the SW. ¢ of NE. 4, - 
‘the SE. 4, the N. 4 of the SW. ¢ and the SE. 4 of SW. d of said section 1. 
The record in the case now hpetons the Penaceasat shows that prior 

to the time of said. entry Elliott had purchased the interests of both the 

Alabama State Land Company and the Tennessee and Coosa Railroad 

Company, in and to all the lands here involved, and that the reason — 

his sister, on January 15, 1894, made homestead entry of the SE. + of 

the NW. + of said Baetion was because of the provision in the section 

under which he made puroaase limiting the right of purchase to 320 

acres. 

The contestants, with the exception of Samuel T. Fowler, lay claims 
to portions of the dane by reason of settlements made thereon during 
the year 1882, followed by continuous residence until. ejected under 
proceedings ‘stituted by Elliott in 1894. Fowler’s claim rests alone 
‘upon a homestead application tendered on March 25, 1892. | | 
_ This case was made up under the erroneous impression that the 
rights of the parties were to be adjudicated in accordance with the 
provisions of the general forfeiture act of September 29, 1890, but in 


view of the decision of the court aboye referred to, ssid act can have 


no application to the lands in question. | 
None of the contestants alleges a claim in himself. nor does the 


record disclose such a claim as would be sufficient to defeat the erant — 


to the Tennessee and Coosa Railroad Company as to any of the tracts ~ 
involved, and it results that Elliott is protected in his purchase thr ough 
_ that company of a moiety of all the lands here involved. _ 

'. He may also be protected through his purchase from. the Alabama | 
State Land Company in the remaining moiety of all ora portion of 
these lands under the provisions of section 5 of the act of March 3, 
1887 (24 Stat., 556), and in view of the fact that he has been misled by _ 
reason of the previous erroneous decision of this Department, he. 
should be afforded an opportunity to make application under said act, _ 
if he so desires, and should he so apply, within a time to be fixed by 
your office, the rights of the conflicting claimants will be adjudged in 
accordance with the provisions of that act. . His purchase made under 
the act of September 29, 1890, must be and is: her Bey directed to be 


-. canceled on the records of your office. 


The homestead entry of Maggie Elliott is clearly invalid as to a 


moiety of the SE. t of NW. 4, and for that reason and because the. ~ 


rights granted by the 5th section of the act of March 3, 1887, supra, 
- are not limited in amount, it is directed that her homestead entry be 
‘also canceled. — 
_ This. tract is not claimed by reason of a st lenient made thereon 
prior to the entry by Maggie Elliott, but was embraced in the prior 
homestead application of Samuel T. Fowler. 

The question as to whether a homestead entry can be made of an 
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anlaivided half interest ina leg al culbdi visions is reser ved for. an ther 
consideration in the progress: “of the case, but should it ultimately be 
determined that James M. Elliott, jr., has no right to make purchase _ 
of the gover nment’s interest in this tract, and that a homestead entr Ms 
can be made of such an interest, the respective rights of Maggie 
Elliott and Samuel T. Fowler in the premises will then be determined. - 
Should Ja ames M. Elliott, jr., fail to make application under the act 
of March 3, 1887, within the time limited by your office, the respective | 
rights of the contestants in. the pt emises under their claims as Peds 
will then be deter mined. | 7 
For the reasons given your office Sodio: holding for cancellation | 
the purchase by James M. Elliott and the homestead | entry by Mogel = 
EH) hott is atfir med. 





MINING CLAIM—EXPENDITURE—IMPROVEMENTS BY nae LOCATOR. . 


RUSSELL ET AL. 2. Tre Witson Creek ConsorrpatEp Minine AnD 
Miture Co. | | 
No part of a tunnel which lies wholly within ground excluded from an application 
for patent to a mining claim, which does not tend to the development of any 
part of the claim, and which if extended along its course according to the original 
plan would oon cine in excluded ground until. it passed beyond the exterior 
limits of the claim, can be credited to the claim toward meeting the required 
: statutory expenditure of five hundred dollars thereon. 
Improvements upon an abandoned location, made by the prior locator, can not be 
credited to a later location embracing the same ground. 


Acting Seeretar y Campbell to the Commissioner of the General Land: 
(Ww. V.D.) — Office, November &, 1900.  . (W. A. E.) 


October 5, 1896, the Wilson Creek Consolidated Mining and Milling 
Company filed application for patent to the Minnie Belle lode mining 
claim, survey No. 9892, Pueblo, Colorado, land district. 

During the period of publication an. ave! se claim was filed by the 
owners of the Queen Isabella claim, and suit was instituted thereon. 
Prior to this time adverse suits had. been instituted by the Wilson 
Creek company against the conflicting Christmas Bell, Independence, 
Sunnyside, and Luck Sure claims, and these suits were still pending. 

October 94, 1898, the adverse suit of the Queen Isabella claimants 
was dismissed by the district court of El Paso county, Colorado, and | 

on the same day said court, by separate decision in each case, awarded _ 
to the Wilson Creek company all the conflict between the Minnie Belle 
claim and. the Christmas Bell, ca Sunnyside, and Luck 
Sure claims. 

October. 25, 1898, ths Wilson. Cr eck company applied to make ener 
upon its applotion for patent, excluding all conflict with the Hull City 
placer and ae cae SS Mountain m Beaty, cae and Atlanta 

lode claims. - ae : 
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On the: same day Ee at Russell filed a protest against. said applica- 
tion, alleging that there had been.no valid discover ‘y of mineral wpon 
. the Minnie Belle location; that five hundred dollars’ worth of labor 
had not been expended nor improvements’ made on the claim prior to 
the expiration of the period of publication; and that said Minnie Belle | 
claim conflicts with the Marion lode claim owned by protestant. Octo-~ 
ber 28, 1898, Russell filed a supplementary protest, alleging that the 
_ published and posted notice of the Minnie Belle application for patent 
was imperfect and insufficient, in that said notice referred toa location | 
certificate of that claim other and different from the amended location 
certificate, upon which the official survey was based. eo 

November 29,1898, A. H. Cronkhite also filed a protest apis the 
Minnie Belle application. This protest contained substantially the 
same allegations as.thosé in Russell’s protests, but in addition thereto 
~ it was alleged that the discovery shaft of. the Minnie Belle claim had 
not been sunk to.the depth of ten feet prior to location, as requir ed by | 
the laws of the State of Colorado. . | | 

A hearing was ordered. by the local siicete on. thease protests, and 
at the appointed time Russell and the Wilson Creek company appeared 
by their attorneys, but Cronkhite made default. A motion to dismiss 
Cronkhite’s protest was sustained ‘by the local officers, and afterwards 
ielepaa aa was submitted by Russell and the defendant company. — 

By decision of June 22, 1899, the local officers held that Russell had 
failed to.establish his ae ges 3 of non- conmp Hance with nes and dis- | 


. missed the protest.- 


On appeal, your office, i decision of December 14, 1899, ane . 
the action of the local officers; wher eupon ale filed fur ther ee | 
_to.the Department. 3 7 4 

The testimony is conflicting as to the. dincoven y of mineral upon the 
Minnie Belle claim, but this question need not now be considered. 

~The certificate of the surveyor-general shows the improvements 
upon this claim prior to the expiration of the period of ‘publication to 
be as follows: , 


Discovery shaft 25 feet deep .--...:---- ees caren see ee ee eer $250 





Shaft 30 feet deep........--- Sci eua he ue hue en aine ee ee Seer ee: wu. 350 
Tew SiN al SUAS sano hie s ake wren ea wheats eke eemNs mene nna ames eee seis 65 
One-third interest in last 284 feet of tunnel... Bi i alata Ga Shale skeen a Sai ~ 850 
Winze..-......- Riese eect ct aee on at Wiesiereessen ye te re ee eae Perr ee - 100 


~ It is Dome in the cer tificate-that— | 


This tunnel, the first nineteen feet of which acts ike siorer canal of the 
Little Effie Lode, Sur. No. 12883, The Wilson Creek Consolidated Mining & Milling 
Company, claimant, is run for the development of this claim and'the Buena Vista 
No. 2 and Denver No. 2 pee poe mene ey ey: Bag also claimed d by the claimant 
herein. oe ) | a i a , 
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It appears that, the Wileon: Creek company owns en adjoining 
claims, the Little Effie, Minnie Belle, Buena Vista No. 2, and Denver 


No. 2. These claims lie on a hillside, the Little Effie being the lowest, 
and the Denver No. 2 being the highest. The tunnel in question was 


started on the Little Effie claim and extends thence into the Minnie ~~ 


Belle claim. After this tunnél had been started, the Findley lode 
mining claim, conflicting with the Minnie Belle claim,. was located. 
As shown on the plat, that portion of the tunnel lying within the 
_ exterior boundaries of the Minnie Belle claim is entirely within the _ 


conflict between the Minnie Belle and the Findley. Subsequently _ 


the Findley claimants applied for patent, claiming the entire conflict 
~ with the Minnie Belle, and the owner of the latter failed to adverse 
the Findley application during the period of publication. Having. 
_lost its rights. to the area in conflict by the failure to adverse, the 
Wilson Creek company was obliged to exclude the conflict with the 
Findley when it filed its application at a later date for patent to the | 
- Minnie Belle. It thus appears that no por tion of the tunnel in ques- 


_. tion lies within the area applied for by the Minnie Belle claimant. 


As now constructed the tunnel does not tend to the development of 
any part of the Minnie Belle claim included in the application for — 
patent, nor would it benefit the Minnie Belle if it were extended 

along its course according to the original plan, as it would continue in | 
~ excluded ground until it ec punOU the exterior limits of the a 


~~ Minnie Belle claim. . 
In regard to the thirty foot shaft, ‘valiea: a $350, included § in the © 


- surveyor-general’s certificate, the testimony shows that it was not con- 
structed by or at the expense of the Wilson Creek company, or its — 
grantors, but was dug in the fall of 1892 as the discovery shaft of the 


es conflicting Kentucky Bell lode mining claim, located by J. B. Bennett _ 


and Robert Ray. It appears that the Kentucky. Bell location has been 
- abandoned, and no work has been done thereon since the fall of 1892. _ 
Section 2325 of the Revised Statutes of the United States provides | 
(in part) that: | 
. The claimant at the time of filing this applienont or at any time Pereatiee within — 
the sixty days of publication, shall file with the register a certificate of the United 


States surveyor general that five-hundred dollars’ worth of labor has Sa aaa | 
or improvements made upon the. claim by hamself or gr antor S. 


= ‘It clearly appears that. the thirty foot shaft was not sci ucted by 7 
_ the Wilson Creek company or its grantors, and the fact that the con- 


flicting Kentucky Bell location has been abandoned since 1892 does not. 


authorize the Wilson Creek company to include the discovery shaft of 
the Kentueky Bell in its list of i improvements on the Minnie Belle. 


Eliminating from the surveyor-general’s certificate of § improvements 


the tunnel and the thirty foot shaft, less than five hundred dollars’. 
worth of improvements are shown which can propery yee credited to 
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the Minnie Belle satin as s applied for. “Five can not be allowed on 

the present showing upon the application of the Wilson Creek com- 

pany for patent to the Minnie Belle claim. ; | 
In view of this holding, it is unnecessary to consider dive father | 

question presented by the record as to the sufficiency of the pupae 

notice upon the application for patent. 

Your office decision is hereby reversed. 


POWELL v. LANDER. 


_ Motion for review of departmental decision of August 10, 1900, 30 
L. D., 222, denied by Secretary Hitchcock, November 12, 1900. 


REGULATIONS CONCERNING RIGHT OF WAY FOR CANALS, DITCHES, AND 
RESERVOIRS OVER THE PUBLIC LANDS AND RESERVATIONS. 


Cirourar. : 


Siction: 18, 19,20, and 21 of the act of ‘Congr ess someone Mar ch 
3, 1891 (26 Stat, , 1095), entitled ‘‘An act to repeal ‘timber-culture laws, 
and for other purposes,” grant the right of way through the public 
lands and reservations of: the United States for the use of canals, 
ditches, and reservoirs heretofore or hereafter constructed by corpora- 
— tions, individnals, or associations of individuals upon. the filing and 
approval of the papers and maps therein provided for. When the 
right of way is upon a reservation not within the jurisdiction of the 
Interior Department, the application must be filed in accordance with — 
these regulations, and will be submitted to the department having 
“jurisdiction. A map and field notes of the portion within such reser- | 
vation must be submitted, in addition to the duplicates required 
herein. This map and field notes must conform to all the provisions 
of this circular, and the local officers will forward them to this office. 

The word adacene as used_in section 18 of the act, in connection 
with the right to take material for construction from the public lands, 
is defined by the Department as including the tier of sections through 
which the right of way extends, and perhaps an additional tier of sec- 
tions on either side (14 L. D., 117). The right extends only to con- 
struction, and no public timber or material may be taken or used for 
repair or improvements (14 L. D., 566). These decisions were ren- 
dered under the railroad right of way act, and are nED eS to this, as 
the words are the same in both. 

The sections above noted read as follows: 

Suc. 18. That the right of way through the public lands jad reservations of the. 


United States is hereby granted to any canal or ditch company formed for the pur- 
| pose of irrigation and duly Snguuizee under He laws of any State or Territory, ~ 
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which shall have filed, or may heneditar file, with the Secr a of the Tater ior a 
~ copy of its articles of incorporation, and due proofs of its organization under the 
same, to the extent of the ground occupied. by the water of the reservoir and of 
the canal and its laterals, and fifty feet on each side of the marginal limits thereof; 
also the right to take, from. the. public lands adjacent to the line of the canal or 
ditch, material, earth, and stone necessary for the construction of such canal or 


ditch: Provided, That no such right of way shall: be so located as to interfere with 


the proper occupation by the Government of any such reservation, and all maps of | 
location shall be subject to the approval of the Department. of the Government 
having jurisdiction of such reservation, and the privilege herein evanted shall not 
be construed to interefere with the control of water for irrigation and other purposes’ 
under authority of the respective States or Territories. 

Sec. 19.. That any canal or ditch company desiring to secure the benefits of this 
act shall, within twelve months after the location of ten miles of this canal, if the 
“game be upon surveyed lands, and if upon unsurveyed lands, ithin twelve months 
after the survey thereof by the United States, file with the register of the land office 
for the district where such land is located a map of its canal or ditch and reservoir; 
and upon the approval thereof by the Secretary of the Interior the same shall. be 
noted upon the plats in said office, and thereafter all such lands over which such 
rights of way shall pass shall be disposed of subject to such right of way. When- 
ever any person or corporation, in the construction of any canal, ditch, or reservoir, 
injures or damages the possession of any settler on the public domain, the party 
committing such injury. or cee shall be mals to me party uted for such 
_ injury or damage. | | 

Src. 20. That the provisions of this set shall sae to all one ditches, or reser- 
voirs, heretofore or hereafter constructed, whether constructed -by corporations, . 


individuals, or association of individuals, on the filing of the certificates and maps 


herein provided for. If such ditch, canal, or reservoir, has been or shall be con- 


structed by an individual or association of individuals, it shall be sufficient’for such 


individual or association of individuals to file with the Secretary of the Interior, 


and with the register of the land office where said land is located, a map of the line © 


of such canal, ditch, or reservoir, as in.a case of a corporation, with the name of 
the individual owner or owners thereof, together with the articles of association, if 
any there be. Plats heretofore filed shall have the benefits of this act from the date 
of their filing, as though filed under it: Pr ovided, That if any-section of said canal, 
or ditch, shall not be completed within five years after the location of said section, 
- the rights herein granted shall be forfeited as to any uncompleted section of said. 
canal, ditch, or reservoir, to the extent that the same is ao completed at the date of 
the forfeiture. | 
Sec. 21. That nothing in this act shall authorize such: pata or ditch company to. 
occupy such right of way except for the purpose of said canal or ditch, and then 
only so far as may be necessary for. the one ere: and care of said 
canal or, ditch. : | 


The act appr oved May 11, “4898 (30 Suit. , 404), entitled ‘Aan re To : 
amend an Act to permit the use of the right of way through public lands | 
for tramroads, canals, and reservoirs, and for other purposes,” makes _ 
_an important declaration in section 2.as to the purposes for which the - 
rights of way under the act of 1891 oe be used. aad language of 
the act of 1898 is as follows: | | 

Be it enacted by: the Senate and Hos of Representatives of tig United States ro aie 2 


in Congress assembled, That the Act entitled ‘‘An Act to permit the use of the right of _ 
way trough the public lands oF tramroads, canals, and reservoirs, and for other — 
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_ purposes,’ ’ approveil J anuary tw enty-first, eighteen hundred. aad es be, and’ 
‘the same is hereby, amended by adding thereto the-following: ... 
“That the Secretary of the Interior be, and hereby i is, author ized and Bineou ete . 
under general regulations to be fixed by him, to permit the use of right of way upon _ 
' the public lands of the United States, not within limits of. any park, forest, military; 
or Indian reservations, for tramways, canals, or reservoirs, to the extent of the ground 
occupied by the water of the canals and reservoirs, and fifty feet on each side of the - 
marginal limits thereof, or fifty feet on.each side of the center line of the tramroad,- 
by any citizen or association of citizens of the United States, for the purposes of fur- 
nishing water for domestic, public, and other beneficial uses. 
"Sac, 2. That rights of way for ditches, canals, or reservoirs heretofore or hereafter 
appr oved under the provisions of sections eighteen, nineteen, twenty, and twenty-one 
of the Act entitled ‘An. Act to repeal timber-culture laws, and for other pur poses,” 
: approyed M arch third, eighteen hundred and ninety-one, may be used for purposes 
of a public nature; and said rights of way may be used for purposes of water trans-. 
portation, for domestic purposes, or for the development of power, as subsidiary to — 
the main purpose of irrigation.”” | 


1. These acts are evidently designed to « encowr age: the much- eas 
work of constructing ditches, canals, and reservoirs in the arid portion 
of the country by granting right of way-over the public lands neces- 
sary to the maintenance and use of the same. The eighteenth ‘section 
of the act of 1891 provides that— Pye a | 

The privilege herein ranted shall not be ree to ‘taniere Ww vith ti aonivol of 


water for irrigation and other _ Purposes under, SUAOEIEY of the respective States or 
Territories. 3 | | 


The contr ol of ihe flow and use of ‘the wae is aie store so fe as 
this act is concerned, a matter exclusively under State or Territorial 
control, the matter of. administration within the jurisdiction of this 
Department being limited to the approval of maps. carrying the right . 
of way over the public lands.. In submitting maps for approval under 
this act, however, which in any. wise appropriate ‘natural sources of 
water supply, such as the damming of rivers or the appropriation of 
lakes, such maps should be accompanied by. proof that the plans and. 
_ purposes of the projectors have been regularly submitted and approved. 
in accordance with the local laws or customs governing the use of water. 
in the State or Territory 1 in which the same is located. No general 
rule can be adopted i in regard to this matter. Each case must rest 
upon the showing filed in support thereof. — a 

2. The act:is not.in the nature of a- eaat of. lave: it does not cons, | 
‘vey an estate in fee in the right of way. It is a right of use. only, the 
title still remaining in the. United States,. All persons settling ona. 
tract of public land, to part of which right of way has attached for.a 
canal, ditch, or reservoir, take the ‘same subject to such right of way, 
aud at the full area of the subdivision entered, there being. no author- 
ity to make deduction in such cases. If a. settler has a valid claim to 
land existing at the date of the filing of the map of definite location, 
his right is superior, and he is entitled to such reasonable measure of 


B28. ‘DECISIONS RELATING TO THE “PUBLIC LANDS. 


| daanes for right of way as ‘may be determines upon i paca or 
in the courts, the question. being one that does not fall within the j Juris- 


diction of this Department. By section 21 of the act above quoted it 


' will be seen that the approval of a map of a canal, ditch, or reservoir 
does not necessarily carry with it a right to the use of land 50 feet on 
each side, the approval of the Department granting only such right of 
Way as the law provides. The width necessary for construction, main- 
tenance, and care of a canal, ditch, or reservoir is not determined: 

3. Whenever a right of way is ete upon a reservation, the appli- 
cant must file a certificate to the effect that the right of way is not so 
— located as to interfere with the proper occupation of the reservation 
by the Government. When the right of way is located on a forest or 
timber reserve, the applicant must file a stipulation under seal to.take 
no timber from the reservation outside the right of way. In accord- | 

ance with the provisions of the circular of February 24, 1898, the appli- 
cant will also be required to give bond to the Government of the United 
States, to be approved by the Commissioner of the General Land Office, 


‘such bond stipulating that the makers thereof will pay to the United - 
States for any and all damage to the public lands, timber, natural 


curiosities, or other public property on such reservation, or upon the _ 
lands of. the United States, by reason of such use and eecusiton: of the — 
reserve, regardless of the cause or circumstances under which such — 
damage may occur.” A bond fur nished by any surety company that 
has complied with the provisions of the act of August 13, 1894 (28 | 
 Stat., 279), will be accepted, and must run in the terms of the stipula- — 
. tion above quoted. ‘The amount of the bond can not be fixed until the — 
~ application has been submitted to the General Land Office, when a 
~ form of-bond will be furnished and the amount thereof fixed. 


4, Canals, ditches, or reservoirs lying partly upon unsurveyed land. : 


can be gpprocd ae the application and accompanying maps and papers | 
conform to these regulations, but the approval will only relate to that — 
portion traversing the surveyed lands. (For right of way Oy: on. 
wnsur veyed land, see paragraphs 16 and 17.) " 
5. Any incor pointed company desiring to obtain the benefits of the 
law is required to file the following papers and maps with the register. 
_ of the land district: in which the canal, ditch, or reservoir is to.be 
located, who will forward them to the General Land Office, where, 
after examination, they will-be submitted to the Secretary of the Inte- 
rior with peconmmen aon as to their approval. | | 
‘First. A copy of its articles of incorporation, duly certified to be 
the proper officer of the company under its corporate seal, or by the | 
secretary of the State or Territory where organized. | 
Second. A copy of the State or Territorial law under which the 
company was organized (when organized. under State or Territorial 
Jaw), with cer tificate of the coven nor or. secr retary of the State or Ter- 
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ritor y that the same is the existing law. . (See eleventh subdivision of 
this paragr aph. ) . 

Third. When said law directs that the articles of association or other 
“papers connected with the organization be filed with any State or Ter- 
ritorial officer, the certificate of such officer that the same have been © 
_ filed according to law, with the date of the filing thereof. 

‘Fourth. When a company is operating ina State or Territory other 
than that in which it is incorporated, the certificate of the proper: 
officer of the State or Territory is required that it has complied with 
the laws of that State or Territory governing foreign corporations to 

the extent requir ed to entitle the aa to operate i in such State or 


_ Territory. 


No forms are prescribed ie the Apoes portion of the * aie pr eiey 
required, as each case must be oo ned to: some extent by the laws of 
the State or Territory. 

Fifth, The official statement, under as ‘eal of the company, of the 
proper officer that the organization has been completed; that the com- 
pany is fully authorized to proceed with construction according to the 
existing law of the State or Territor y, and that the copy of the articles 
filed is true and correct. (See Form 1, p. 339.) : 

| Stath. A true list, signed by the peeient ‘under the seal of the 
company, showing the names and designations of its officers at the oat 
of the filing of the proofs. (See Form 2, p. 340.) | 

Seventh. A copy of the company’s title or right to appropriate the | 
water needed for its canals, ditches, and reservoirs, certified.as required — 
by the State or Territorial laws. If the miner’s inch is the. unit used 

in such title, its equivalent in cubic feet per second must be stated. ‘In 
cases where the right to appropriate the water has not been adjudicated 
under the local laws, a certified copy of the notice of appr opriation 


will be sufficient. In cases where the notice of appropriation is accom- — 


_ panied by a map of the canal or reservoir it will not be necessary to - 
furnish a copy of it if the notice describes the location sufficiently to 
identify it with the canal or reservoir for which the right of way appli- - 
cation is made. In cases where the water-right claim has been trans- 
ferred a number of times it is not necessary to furnish a copy of each 
instrument of transfer; an abstract of title will be accepted. 
Lighth. A copy of the State or Territorial laws governing water 
rights and irrigation, with the certificate of the governor or secretary | 
of the State or Territory that the same is the existing law. (See eley- 
enth subdivision of this paragraph.) 

Ninth. A statement of the amount of water flowing in the stream 
supplying the canal, ditch, or reservoir, at the point of diversion or 
damming, during the preceding year or years. - For this purpose, it 
will be necessary to give the maximum, minimum, and average inonthly 
flow in cubic feet per second, and the average fall flow. All avail- 
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able data as to the flow is requir ed. The method of measurement or 
. estimate by which these results have been obtained must. be fully 
_stated. . In case there is no well-defined tlow which can be measured, 
the area of the watershed, - average annual rainfall, and. estimated 
run-off at the point of-diversion or ‘damming should he given. 7 
Tenth. Maps, field notes, and other papers, as hereinafter requir ed. | 
Eleventh. If certified copies of the existing laws regarding corpora- 
tions and irrigation, and of new laws as passed from time to time, be 
forwarded to this office by the governor or secretary of the State or | 
Territory, the applicant may file; in Heu of the requirements of the 
second and eighth subdivisions of this paragraph, a certificate of the 
governor or secretary of state that no change has been made since a 
given date, not later than that of the laws last forwarded. | 
6. Tndividuals or associations of individuals making applications. for 
right of way arer equired to file the infor mation called. for inthe seventh,. 
eighth, ninth, and tenth subdivisions of the previous ‘paragraph. 
ocho of individuals must, in addition, file their articles of asso- 
ciation; if there be none, the. fact must he stated 0 over the signature of , 
— member of the association. =. s 
. The maps filed must be drawn on. es acing: linen i in auld — - 
| ae be strictly conformable to the field notes of the survey thereof. | 
The maps should show other canals, ditches, laterals, or reservoirs 
with which connections are’ made, ae all sich canals, reservoirs, ete... 
with which connection is. made must be repr -esented in ink of a differ. 


ent color from that used i in di: aie those for which. the appocant asks | 


: right of way. 


8. Field notes: of the: surveys ae be filed j in ‘duplicate, ayoald be _ 


separate-from the map, and in such form that they may be folded for 
filing. Complete field notes should not. be placed on the map, but only: 
the station numbers where deflections or changes of numbering occur, 


_ station numbers with distances to corners where the lines of the public _ 


surveys are crossed, and the lines of reference of initial and terminal 
points, with their courses and distances. Typewritten field notes with — 
clear carbon copies are preferred, as they expedite the examination of 
applications. The field notes should contain, in addition to the ordinary 
records of surveys, the data called for in this and in the following para- 
graphs. ‘They should state which line ofthe canal was run—whether 
middle or side line. The stations or courses should be numbered in the 
field notes and on the map. The record should be so complete that 
from it the surveys could be accurately retraced. by a competent sur- 
‘veyor with proper instruments. “The field notes should show whether 
the lines were run on the true or the magnetic bearings, and in. the 


latter case the variation of the needle and date of determination inust =” 


be stated. The kind and size ofthe instrument used in running the 


lines and its minimum reading on the.horizontal circle should be noted. 
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| The line Gi sur vey should be that of the actual location of the pr oposed 
ditch and, as.exactly as possible, ‘the water line of the proposed reser- 
volr. The method of running the grade lines of canals and the water 
lines of reservoirs must be described. — | 

9, ‘The scale of the map should be 2,000 feet: to an inch in 1 the case 

of canals or ditches and 1,000-feet to an inch in the case of reservoirs. 

‘The maps may, however, be drawn to a larger scale when needed to. 
properly show the pr eyered works; but the scale must not be so oT eatly: 
increased as to make the map imoonveniently large for handling. — 

. 10. All subdivisions of the public surveys represented on the map 
ahodld have their entire boundaries drawn, and on all lands affected 
by the right of way the smallest oe subdivisions (40- -acre tr acts and 
lots) must be shown. 

11. The termini of a can ditch, or lateral ‘roald bs fixed by ref-. 
erence of course and distance to the nearest existing corner of the — 
public survey. The initial point of the survey of a reservoir should 
be fixed by reference of course and distance to the nearest existing 
corner outside the reservoir. by a line which does not cross an area 
that will be covered with water when the reservoir is in use. The 
map, field notes, engineer’s affidavit, and applicant’s cer nerve (Forms 

8 and 4) should each show these connections. | | 

12. .When either terminal of a canal, ditch, or lateral is upon unsur- 
veyed land, it must. be connected by traverse with an established cor- . 
ner of the public survey, if. not more than six miles distant from it, 


7 and the single bearing and distance from the terminal point tothe cor- | 


ner computed and noted on the map, in the engineer’s affidavit, and in 
the applicant’s certificate (Forms 3 and 4). The notes and all cae for - 
- the computation of the traverse must be given in the-field notes. 

13.: When the distance to an established corner of the public sur- 


-. vey is more than 6 miles, this. connection will be made with a natural 


object or-a permanent monument which can be readily found and rec- 
ognized and which will fix and perpetuate the position of the terminal 
_ point. The map must show the position of such mark and course and 
distance to the terminus. The field notes must give an accurate 
description of the mark and full data of the traverse as required above. 
The engineet’s afiidavit and applicant’s certificate (Forms 3 and 4) must. 
- state the connections. These monuments.are of great importance. | 
14. When a canal, ditch, or lateral lies partly on unsurveyed Jand, 
each portion lying within surveyed and unsurveyed land will be sep- 
arately stated in the field notes and in Forms 3 and 4 by connections 
ue igi one length, and width, as though each peron: were - ee : 
(See paragr aphs 11, 12, ‘and. 13.) : 3 
ae When a-reservyoir We partly on unsur eed ren its chin point. 
- must be noted, as required for the termini of ditches in paragraph 11, 
and so that thie reference line will not cross an area that will be cover ed ' 
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with water ie the: reservoir is in use. The: areas of the several parts 
_ lying on surveyed and unsurveyed land must be. separately noted on» 
the map, in the field notes, and.in For ms 38 and 4. 

16.. Maps showing aie ditches, or reservoil's wholly upon unsur- 
veyed lands may be received and placed on file in the General Land 
Office andthe local land office of the district in which the same is located, 
for general information, and the date of filing will be noted thereon; 
but the same will not be submitted to nor approved by the Seer otary. 
of the Interior, as the act makes no provision for-the approval of any 
‘but maps showing the location in connection with the public surveys. 
~The filing of such maps will not dispense with the filing of maps after 
the survey of the lands and within the time limited in the act granting 
the night of way, which map, if in all respectis hegulat when filed, will 
- receive the Secretary’s approval. | 
17. In filing such maps the initial and ter painal points will be fixed 
as indicated in paragraphs 12 and 13. _ | 
18. Whenever the line of survey crosses a ‘owndio or action: line 
of the public survey, the distance to the nearest existing corner should 


be ascertained and noted. In the case of a reservoir the distance must _ | 


not be meastired across an area which will be covered with water when 
the reservoir is in use, and permanent monuments must be set on the 
water line of the reservoir at the intersection of these lines of public — 
survey. The map of the canal, ditch, or reservoir must show these — 
distances and marks, and the field notes must give the points of inter- 


section and the distances, and describe the marks. When corners are 


- destroyed by the canal or reservoir, pees as dir ected j in paragr aphs: 
21 and 22. 
19. The map must bea a eetaned of dhe: width ae each canal, 
— ditch, or lateral at high-water line. If not of uniform width, the iim- 
ior the deviations from it must be clearly defined on the map. The. . 
field notes should record the changes in such a manner as to admit of — 
exact location’on the ground. In the case of a pipe line, the diameter. 
of the pipe should be stated. The a must show the source of water _ 


supply. . 


90. In applications for sieht of way for a reservoir, the capacity of .2 - 


the reservoir must be stated on the map inacre-feet (1. e., the number 
of acres that will be covered 1 foot in depth by the water it will hold; 
1 acre-foot is 43,560. cubic feet). The map must show the source of | 
water supply for the reservoir and the location and height of the dam. 
_ 21. Whenever a corner of the public survey will be covered by earth 

_ or water, or otherwise rendered useless, marked monuments (one on - 
each side of destroyed corner) must be set on each township or section 
line passing through, or one on each line terminating at, said corner. 
These monuments must comply with the requirements for witness | 
corners of the Manual of. Surveying Instr uctions seeuCe by this office : 
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| (p. 47,.ed. 1894), and must be at such. distanes from the works as to - 
be safe from interference during the construction and operation of the 
same. In the case of reservoirs these monuments are additional to 
_ those required in paragraph 18. In case.two or more consecutive ¢or- | 
ners on the same line are destroyed, the monument shall be set as 
required in the Manual for the nearest corner on that line to be covered. 
22. The line on. which such monument is set will be determined by 
‘running a random line from the corner to be destroyed to the.first exist- 
ing corner on the line to be marked by the monument, setting on the’ 
random line a temporary mark at the distance of the proposed mont- 
ment. If the random line strikes the corner run to, the monument 
will be established at the place marked; if the random line passes to 
one side of the corner, the north and south or east and west distance to © 


_ ‘it will be measured andl the true course calculated. The proper cor- 


rection of thé temporar y mark will then be computed and a per manent 
monument set in the proper place. The field notes for the surveys - 
establishing the monuments must be in duplicate and separate from _ 
those of the canal or reservoir, being certified by the surveyor under : 
oath. They must comply with the fore of field notes prescribed in 
_ the Manual of Surveying Instructions issued by this office. When 
application i is made for a canal or reservoir which is constructed and 
In operation, the method to be adopted in setting the monuments, being 
governed by the special features of each case, must be left to the judg- 
ment of the surveyor. No field notes will be accepted unless the lines 
on which the monuments are set.-conform to the lines shown by the 
field notes of the survey as made originally under the direction of this 
office, and unless the notes are in such form that the computation can 
be verified and the. lines retraced on the ground. “i 
23. The engineer’s affidavit and applicant’s cer tificate ae both 
; designate by termini (as in paragraphs 11 to 17, inclusive) and length 
each canal, ditch, or lateral, and by initial point: anid area each reservoir 


—. shown on the map, for which right of way is asked. ‘This affidavit and 


this certificate (changed where necessary when an application is made 
by an individual or association of individuals) must be written on the 
map in duplicate. Applicants under the act of March 3, 1891, must 
include in the certificate (Form 4) the statement: ‘‘And I further cer- 
tify that the right of Sa herein described is neelte? for the main pur- 
pose of irrigation,” or ‘‘for public purposes,” as the case may be. If 
for public purposes, “the applicant should submit a separate statement. 
of the nature of the proposed use. : (See Forms 3 and 4, page 340.) No 


changes or additions are allowable in the substance of these forms, | 


except when. the facts differ from those assumed therein. | 
94, When the maps are filed the local officers will note in erie on 
_ the tract books opposite each vacant tract traversed, that right of way 
fora canal (or reservoir) is pending, giving date of filing and name 


- 
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of applicant, noting on each. map the date of filing, over their written 

signature, transmitting them promptly to the General Land Office, 
with report that the required notations have been made. If it does 
not.appear that some portion: of the public land would be affected. by | 
the approval of such maps, they will.be returned by the local officers 

with notice of that fact.. If vacant land is affected by the proposed . 
right of way the EOE? will so cer tity on ae map and al pleats over = 
his signature. | 

25), “Upon the appr sea oe a map ot isalion ig the Seer etar y of the | 

Inter ior the duplicate copy will be sent to the local officers; who will 
~ mark upon the township plats the lines of the canals, ditches, or reser- 
~-voirs, as. laid down on the map. -They will also note,in ink: on the 

tract books, opposite each tract. marked as required by par ens 24,0 
that the same -is. to be disposed oF es to the right of way for the 
canal, ditch, or reservoir. 

26. When the canal, ditch, or reservoir is comand. an atidavit of 
_ the engineer and sevtiheate of the applicant (Forms 5 and 6) must be | 
filed in the local office, in duplicate, for transmission to this office. No 
- new nap will be required, except in case of deviations from the right 
of way previously approved, whether before or after. construction, 
when there must be filed new maps and field notes in full, as herein 
provided, bearing proper forms, changed.to agree with the facts in the 
case. The map must show sleatly the portions. amended or bear a 
statement describing them, and the location must be described in the 
forms as the amended survey and the amended definite location. In 
such cases the applicant must file a relinquishment, under seal, of all | 
rights under the former approval as to the portions amended, said 
relinquishment to take effect when the map of amended scans loca- 
tion is approved by the honorable Secretary. If the canal or reservoir 
has been constructed on the location as originally approved, and is to 
be used until the amended canal or reservoir is ready for use, the 
-relinquishment may be made: to take effect. upon the oe of the 
canal or reservoir on the amended location. 
9%, The act approved February 26, 1897 (29 Stat.. , 599), entitled “eAn 
Act To previde for. the use and ech anon of reservoir sites reserved,” — 
permits the approval of applications uuder the above act’ of 1891 for | 
right of way upon reservoir sites resery ed under authority of the acts 
of October 2, 1888 (95-Stat., 505 , 526), and August 30, 1890 oe Stat. 

3 71, 391). The text of the ae is as follows: | 

Be it enacted by the Senate and House of Repr esentatives of the United States of Ai eric 
in Congress assembled, That all reservoir sites reserved or to be reserved shall be open 
to use and occupation under the right-of-way. Act of March third, eighteen hundred 
and ninety-one. And any State is hereby authorized to improve and occupy such 
reservoir sites to the same extent as an individual or private corporation, under such 


rules and regulations as thé Secretary of the Interior may pr escribe: Provided, That 
: the charges for were coming in w whole or part from reservoir sites used 6r occupied 
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under the provisions of this Act shall elwaye be subject to. as control and regulation’ 
of the respective States and Territories in w hich such res oe are in wae or mPa 


. situate. - 


When an ‘application i is made under this act a reference to it should 
be added to Forms.4 and 6. In other respects the ee should | 
_ be pr epared according to the preceding regulations.. 


OIL PIPE LINES. 


28. The : act approved May 21, 1896 (29 Stat. , 127), entitled An Act 
To grant right of way over the public domain for pipe lines in the States 
of Colorado and Wyoming,” i is similar in its requirements to the right- 
of way act of March 3, 1891, and the preceding regulations furnish 
full -information: as. to the preparation of the maps and papers. 

Applicants will be gover ned thereby so far as oe are appheaiie. | 
29. The text. of the act is as follows: , | 
Be it enacted by the Se nate and House of Fipresenibnien of the United Sites of America 


_ mm Congress assembled, That the right of way through the public lands of the United 
States situate in the State of Colorado and in the State of Wyoniing outside of the ° 


_ + .boundary lines of the Yellowstone National Park j is hereby granted to any pipe line | 


company or corporation formed for the purpose of transporting oils, crude or refined, - 
_ which shall have filed or may hereafter file with the Secretary of the Interior a copy. 
of its articles of incorporation, and due proofs of its organization under the same, 
. ‘to the extent of the ground occupied ‘by said pipe line and twenty-five feet on each 
_ side of the center line of the same; ‘also the right to take from the public land 

_ adjacent to the line of said pipe line material, earth, ane. stone necessary for. the 
' construction of said pipe line. . : 

Sec. 2. That 2 any comipany or - corporation desiring to secure he benefits of this Act 
shall, within twelve months after the location. of ten miles of the pipe line, if the 
same be upon surveyed lands and if the same be upon unsur veyed lands, within 
twelve months after.the survey thereof by the United States, file with the register 
of the land office for the district where such land is located a. map of its line, and © 
upon the approv al thereof by the Secretary of the Interior the same shall be noted 
_ upon the plats in said office, and thereafter all such lands over. which such right of 
way shall pass shall be disposed of subject to such right of way. 

Sec. 8. That if any section of said pipe line shall not be completed within five 
years. after the location of said section the right herein granted shall be forfeited, as 
to any incomplete section of said pipe line, to the extent that the same is not com- 
pleted at the date of the forfeiture. 

Sec. 4. That nothing in this Act shall authorize the use of such right of way except | 
for the pipe line, and then only so pes ag may be necessary for its construction, main- 
tenance, and care. . ; 


RESERVOIRS FOR. WATERING STOCK. 


30. The act appneeed J anuary 18, 1897 (29 Stat. 4B entitled An 
Act Providing for the location and purchase of publie lands 7OF reser- 
‘ voir: sites, ” 1s as follows: | , 12 
| Be al enacted by the Senate tia House of Pat baevitabines of the United States of Ana ica, 


in Co Ongress assembled, That any person, live-stock company, or transportation cor- 
poration ehgaged in breeding, grazing, driving, or Venere live stock may con- 
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- struct reservoirs upon ‘aap ecatiod: public lands of the United States, not mineral.or | 
otherwise reserved, for the purpose of furnishing water to such live stock, and shall. 
have control of such reservoir, under regulations prescribed by the. Secretary of the | 
Interior, and the lands upon which the same is constructed, not exceeding one hun- 
dred and sixty acres, so long as such reservoir is maintained-and water kept therein | 
for such purposes: Provided, That such reservoir shall not be fenced and shall be 
- open to the free use of any pers son desiring to water animals of any kind. . 
| Sec. 2. That any person, live-stock. company, or corporation desiring to avail them- 
selves of the provisions of this Act ‘shall file a declaratory statement in the United : 
States land office in the district where the land is situated, which statement shall 
describe the land where such reservoir is to be or has been constructed; shall. state 
what business such corporation is engaged in; specify the capacity of the reservoir 
in gallons, and whether such company, person, or corporation has filed pee other 
“reservoir sites within the same county; and if so, how many. - 8 
Sec. 8. That at any time after the completion of such reservoir or reservoirs which, 
if not completed at the date of the passage of this Act shall be constructed and 
completed within: two years after filing such declaratory statement, such person, 


company, or corporation shall have the same accurately stirveyed, as hereinaiter — 


provided, and shall file in the United States land office in the district in which such | 
reservoir is located a map or plat showing the location of such reservoir, which map 
or plat shall be transmitted by the register and receiver of said United States land 
office to the Secretary of the Interior-and approved by him, and thereafter such land 
shall be reserved from sale by the Secretary of the Interior so long as such reservoir 
is kept in repair and water kept therein. 

Src. 4. That Congress may at any time amend, alter, or ae this act. 


31. Although the title indicates that lands are to be sold for reser- 
‘ voir sites, the act does not provide for the sale of any lands, and there- 
fore no lana can be sold under its provisions. The act, however, 
directs the Secretary of the Interior to reserve the lands from sale 
after the approval of the map showing the location of the reservoir. 
32, Any person, live-stock company, or transportation corporation 
engaged in breeding, grazing, driving, or transporting live stock, in - 
order to obtain the benefits of the act must file a declaratory statement 
in the United States land office in the district where the land is located. 
33. When the applicant is a corporation it should file also a copy 
of its articles of incorporation and proofs of its organization, as 
required in paragraph 5; subdivisions 1, 2, 3, 4, 5, 6, and ss 


34. The declaratory statement must be fade finder oath and should 


be drawn in accordance with Form 9 (page 342), and must contain the 
following statements: 

First. The post- -offiée address of the apehean: ‘the aay in whieh 
the reservoir is to be or has been constructed; the description by the 


smallest legal subdivisions, 40-acre tracts or lots, of the land sought, to 


be reserved, under no cies misc exceeding 160 acres; that the land 
is not aecupied or otherwise claimed; that to the best of the applicant’s 
knowledge and belief the land is Hoe: mineral or otherwise reserved; 
the business of the. applicant, including a full and minute statement of 
‘the extent to which he is engaged i in breeding, grazing, driving, or 
transporting live stock, giving the number and ee of such stock, 
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the place where they are being biad or - grazed, al whether within an 
enclosure or upon unenclosed lands, and also from where and to where 
they are being driven or taineported: the amount and description of | 
the land owned or claimed by the applicant in the vicinity of the pro- 
‘posed reservoir; that: no part of the land sought to be reserved is or 
will be fenced, but the same will: be kept open to the free use of any 
person: desiring to water animals of any kind; and that the lands so 
_ sought to be reserved are not, by reason of their proximity to other 
_ lands reserved for reservoirs, excluded from reservation by the regula- 
tions and rulings of the land department. 

Second. The location of the reservoir described by the stnallest ipa 
subdivisions, forty-acre tracts or lots, its area in acres, its capacity in 
gallons, the source from which water cn to be obtained for such reser- 
voir, whether there are any streams or springs within two miles of the 
land! sought to-be reserved, and if so, where. : 

— Third. The number, location, and area of all other reservoir sites | 
filed upon by the applicant, a designating those located 1 in the’ 
_ same county. 
35. Upon the filing of such declar atory statements there will. ie 


noted thereon the date of filing over thé signature of the officer receiv- 


_ ing it, and they will be numbered in regular order, beginning with 
No. 1. The register will make the usual notations on the records, in 
pencil, under the designation of ‘‘Reservoir Declaratory Statement, 
No. —,” adding the date of the act. The local officers will be author- 
ized 6 charge the. usual fees. (Sec. 2238, U. S. Rey. Stat.) The 
declaratory statement will be forwarded with the regular monthly | 
returns, with abstracts, in the usual manner. In acting upon these . 
statements the following general rules will be applied: | 
First. No reservation will be made for a reservoir containing less | 
than 250,000 gallons, and for a reservoir of less than 500,000 gallons 
capacity nelanon than 40 acres can be reserved. For a ‘reservoir of 
500,000 gallons and less than 1,000,000 gallons capacity not more than | 
80 acres can be reserved. . For a reservoir of 1,000,000 gallons and less 
than 1,500,000 gallons capacity not more than 120 acres can be reserved. 
For a reservoir of more than’ 1,500,000 gallons capacity 160 acres may 
be reserved. | 
~ Second. Not more than 160 acres shall be reser rved for dhs purpose : 
in any section. 
Third. Not more than 160 acres shall be reserved 08 this purpose — 
in one group of tracts adjoining or cornering upon each other. 
‘Fourth. No reservation shall be made within one- half mile of the 
boundaries ‘of a group of 160-acres of adjoining or cornering tracts 
already reserved under this act. Ls = 
Fifth. The local officers will reject any reservoir declar ator vy state. se 
ment not in conformity with these rules: : 
— 24868—Vol. 80-——22 . | 7 
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Sixth. iiandets SO ese: shall not be: ated Ru sail be hei 


open to the free use of. any person desiring: to. water animals of any 
kind. If lands so reserved are at any time fenced or otherwise 


- | end. 


inclosed, or if they are not kept open to the free use of any person as 

aforesaid desiring to water animals of any kind, or if the reservoir 

_ applicant attempts to use them for any other purpose, or if the res- 
-ervation is not obtained for the bona ‘fide and exclusive purpose of 
constructing: and maintaining a reservoir thereon according to law, 


the declaratory statement, upon any such matter being made to duly - 


‘appear, will be canceled. = all tights thereunder be declared at. an 


“Seventh. ‘Notwithstanding the action of the local peer in accepting 


any such declaratory statement the Commissioner of the General Land 


Office will reject the same if upon considering the matters set forth — 


therein it does not appear that the declaratory statement is filed in good 


faith for the sole PurDese of accomplishing what the law authorizes to 
be done. | - 

36. The reservoir, if not completed at ihe date of the. ne shall ‘ 
completed and constructed. within two. years after the filing of the 
declaratory statement, otherwise the declaratory statement will be 

subject to cancellation. 

3%. After the constr uetion and completion of the reservoir the appli- ; 
cant shall have the same, including the lands necessary for the proper 
use and enjoyment ther ect, not exceeding 160 acres, accurately surveyed 
and mapped, in accor dance with the instructions of paragraphs 7 to 24, 
inclusive, so far as they are applicable. The map and field notes must 


_. be prepar ed in duplicate and must be filed in the proper local office. 


The map must bear forms 5 and 6 (page 341) modified as required by 
- the circumstances, and the field notes must be sworn to by the surveyor. 
. 88. When the map, field notes, and other papers have been filed in 
_ the local office the date of filing will be noted thereon and the proper 
notations will be made on the local office records, as in the case of the 
declaratory statement. The Ne Papo will then be promptly 
forwarded to this office. . 
39. The maps and papers will be examined by this ‘files as to their 
compliance with the law and the regulations; and to determine whether . 
the amount, of land desired is warranted by the showing made in the 


application. If found satisfactory they will be submitted to the honor-. — 


‘able Secretary, and upon his approval the lands shown to be necessar 'y 
for the proper use and enjoyment of the reservoir will be reserved from 


ae other disposition so long as the reservoir is maintained and water kept - 
_ therein for the pur poses named in the act. | | 


40. Upon the receipt of notice of such reservation from. this office 
the local officers will make the proper notations on their records and 
ea the eee thereof .promplly to this office. | 
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41. In. order that this reser vation shall be continued it. is necessary 
that the reservoir “ ‘shall be kept in repair ¢ and water kept therein.” 
For this reason the owner of the reservoir will be required during the 
month of January of each year to file'in the local office an affidavit 
to the effect that the reservoir has been kept in repair and water kept 
therein during the preceding year, and that all the provisions of the 
act have been complied with. Upon failure to file such affidavit steps 
. will be taken looking to the revocation of the reservation of the lands. 
49, If the reservoir is located on unsurveyed land, the declaratory. 
statement may be filed, the lands “a descr ibed aS closely. as practi- 
cable. 
43. The duty of this office in examining the maps and papers of all © 
these applications is to ascertain whether the provisions of the acts of - 
Congress are properly complied with; whether the proposed works 
are described in such a manner that the benefits to be granted under. 
the various acts are defined so. as to avoid future uncertainty; and 
whether the rights of other grantees of the Government are properly 
protected from interference. The above . PPOpEIEMORE are made for 
- these purposes. — 7 
. 44, The widely different donations to be eonadeeed: in the opera- — 
tions proposed by the. applicants make it impossible to formulate regu-. 
- lations that will furnish this office with the data necessary in all cases. 
This office will therefore call for additional . information whenever 
ee for the ve oper consideration of any par ‘ticular case. | 


_ Bincrr Hnurmayy, Commissioner. 
ee June 27, 1900. 
ele Aa ‘Hirencocr, Seonetary, 


FORMS FOR “‘ DUE PROOFS” AND VERIFICATION ‘OF MAPS OF RIGHT OF 


'-WAY FOR CANALS, DITCHES, AND RESERVOIRS. 


~ 


Form 1. 














I, , secretary (or president) of the Company, do hereby 
certify that the organization of said company has been completed; that the company 
is fully authorized to proceed with construction according to the existing laws of the . 
State (or Territory) of , and that the copy of the articles of association (or: 
Incorporation) of the company filed in the go a of the Interior is a true and 
correct copy of the same. 

In witness whereof I have hereunto set my name and the corporate seal of the — 
- company, this day of , in the year 19—. - . 
[Seal of company.] - 5s < 




















- 
— of the — Company. 
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Forx: a ye 





STATE. or —, a 
County of —, 8s. ao 2 | 

, being duly sworn, says that he i is the president of the 

Company, and that the following is a true ligt of the officers of the said company, 

with the full name and official designation of each, to wit: ie insert the full name 

~ and official designation of each officer, } 


pe of company. | 























| President of ae Company. 

















Sworn and subscribed to 0 before me this — - day. of Oe: 
[spat] | : : = yb 
Notary Public. 
| _ Form 3. 
STATE OF - o <— 
| County of , 882 














employed to ae the survey by) the Company; that the survey of 
said company’s (canals, ditches, and reservoirs), described as follows: (Here describe 
each canal, ditch, lateral, and reservoir, for which right of way is asked, as required 
_ by paragr ‘aph 23, being a total length of canals, ditches, and laterals of miles, 
and a total. area of reservoirs of acres), was made by him (or under his direc- 
tion) as chief engineer of the company (or as. surveyor employed by the company) 
and under its authority, commenced on the —— day of , 19—, and ending on - 
- the —— day of - , 19—, and that the. survey of the said leanne ditches, laterals, 
and: reservoirs) accurately represents (a proper grade line for the flow of water, and 
| accurately represents a level line, which is the proposed water line of the said reser- 
voir), and that such survey is accurately represented upon this map and by the 
_accompanying field notes. And no lake, or lake bed, stream, or stream bed is used 
| for the said (ones ditches, laterals, and reservoirs) except a as shown on this map. 




















— 


a 192 





_ Sworn. and subscribed to before me tae: —- a of- 








[seaL.] | ae 2 aes SS ee. 
| 7 3 _ Notary Public. — 
| Form 4. 
i: , do hereby. seetty that T am. @roadant of iis — com- | 




















pany; that , who subscribed the accompan ying affidavit, is the chief > 
engineer of (or was eniployed to make the survey by) the said company; that the — 
_ survey of the said (canals, ditches, laterals, and reservoirs), as accurately repre- 
sented on this map. and by the accompanying field notes, was made under authority 


of the company; that the company is duly authorized by its articles of incorpora- 


tion to construct the said (canals, ditches, laterals, and reservoirs), upon the location _ 
shown upon this map; that the said (canals, ditches, laterals, and reservoirs), as 
represented on this map and by said. field notes, was adopted by the company, by 
resolution of its board of directors, on the - day of —_-—-, 19—, as the definite . 
location of the said (canals, ditches, laterals, and reservoirs) described as follows— 
(describe as in Form 3)—and that no lake or lake bed, stream or stream bed, is used | 
for the said (canals, ditches, ee and reservoirs) except as shown on this Map; 





, being duly swom, says he is the chief engineer of (or the person | 
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and that the map has been prepared to be filed for the approval of the Secretary of 
the Interior, in order that the company may obtain the benefits of! (sections 18 to 
21, inclusive, of the act of Congress approved March 3, 1891, entitled “‘An act to 
opel timber-culture laws, and for-other purposes,’’ and section 2 of the act approved. 
May 11, 1898) ; ; and I further certify that the right of ways herein described is desired ° 
for the main purpose of irrigation.’ 

















Attest: © | a 
te | . +s | Pr esident of the Company. 
[Seal of company. ] - | . By 
7 7 - | . Secretary. 
Form 5. | | 
ee OF oe oe 
County of — , 982. 








ome duly sworn, says that he ig the chief engineer of (or was © 
employed. to construct) the (canals, ditches, laterals, and reservoirs) of the 7 
company; that said (canals, ditches, laterals, and reservoirs) have been constructed 
under his supervision, as follows: (Describe as required in paragraph 23) a total 
length of constructed (canals, ditches, and laterals) of miles, and a total area 
of constructed reservoirs of - 
—— day of , 19—, and completed on the day of , 19—; that the 
constructed ( sania ditches, laterals, and reservoirs), as aforesaid, ‘conform to the 
- maap and field notes which received the approval @ of the Secretary of the Interior on 
































the —— oy of , 19. 
— —_, 
Sworn and subscribed to before me this —— day of ——, co | - 
[SEAL | | * pS. a . Notary Public. © 


“Forw 6. 





I, - ——, do sane that I am the seiacnt of the. company, that the 
(canals, ditches, ners and reservoirs) described as follows (describe as in Form 5) 
were actually constructed as set forth in the accompanying affidavit of ——., 
chief engineer (or the person employed by the company.in the premises) , and on the 
exact location represented on the map and by the field notes approved by the Secre- © 
tary of the Interior, on the —— day of ———, 19—; and that the company has in all 








acres; that construction was commenced on the - - 


things complied with the requirements of the Ne of Congress? (March 3, 1891, grant- - - 


ing right of way for canals, ditches, and reservoirs through the public lands of the 
United States. ) | | . 








ers 


Company. 





| : President of the — 
Attest: Son | -_ = 
[Sealofcompany.] ee _ 





? 2s 
Secretary. 


1 Here insert the description of the act of Congress under which the pepicauon is made when filed | 
under some other act than that of 1891 and 1898. 
_ *Or “for public purposes,” as the case_may be, see paragraph 238. 
3 Here insert the description of the act of Congress under which the application j is eae: when filed 
under some other ‘act than that of 1891. 
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oi ms 7 and § of circular of Mor ch 21, 1892, “iad jon Use ‘idles act of oe 14, 
1896, as requir by por agr aph 6, etreular r of December 23, 1896. 


“ast. a Form 7. 

_ STATE OF ; 

County of ———, ss: ee eG | | | 

| —, being duly sworn, says he is the chief engineer (or the person 
employed by) Ts company under whose supervision the survey was made of © 
the grounds selected by the company for electrical purposes under the act of Con- 
gress approved May 14, 1896; said grounds being situated in the 

‘section of township , of range , in the State (or Territory) of : 
that the accompanying plat accurately represents the surveyed ‘limits and area. of 
the grounds so selected, and that the area of the: ground so selected and surveyed is 

. acres and no more; that the company has occupied no other grounds for similar 
purposes upon public lands for the system | represented hereon; and that, in his 
belief, the grounds so selected, surveyed, and represented, are actually and to their 



































‘ " éntire extent required by the company for the necessary uses contemplated by said | 


7 act of cone ess eoproved a 14, 1896 ( 29 Stat., a 




















"-Subseribed aad Spork to before me this i a of — 

[sean] oo. | “Son “4. & 4 5, +. Notary Public. 
, 7 Fora 8. : 

“bis : AG hereby certify that Lam the pr wads of ne - company; 


that the survey of the tract represented on the accompanying plat was made under 
authority and by direction of the company, and under the supervision of -, its 
chief engineer (or the person employed in the premises), whose affidavit -precedes _ 
this certificate; that the sur ryey as represented on the accompanying plat actually | 
represents the grounds required i in the - quarter section —— of township ——, of | 
- range ——, for electrical. purposes and to their entire extent, under the act of Con- 
gress appr ae, May 14,.1896; that the company has selected no other grounds upon 
public lands for similar purposes, for the system represented hereon; and that the © 
company by resolution of its board of directors, passed on the —— day of , 
19—, directed the proper officers to present the said plat for the approval of the Sec- - 
- retary of the Interior, in order that the company may-obtain the use of the. grounds 
_ . described under said act approved May 14, 1896 (29 Stat., 120), 

















? 























: President of the Company. 
Attest: : 
; ne 
Secretary. 
[Seal of the company. | 
Forat Oe 
Rese voir declar ator. y statement. 

~ | [Under act of Jan. ace 1897 ae Stat., 484). 1: 
Res.D.8.) 7 ne, a ae _ Lanp Orrics AT. ep 
No. } = ar i, 

Liz ee re ‘her eby cer tify that Ta am pr seitent of the com- 











pany, and on behalf of said company, and under is wane do hereby apply for 
the reservation of land in. Comey, State of - , for the construction and 








quarter of 


_ ——M., containing . 
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use of a reservoir for faniabing water for live stock Pree the provisions BO the act 
of January 13, 1897 (29 Stat., 484). The location of said reservoir and of the land 
necessary for its use, 18 as follows: —— of section in township , of range 
acres. | 

I Nereby certify that to the best of my owiais and belief the said land is viet 
occupied or otherwise claimed, is not mineral or otherwise reserved, and that, the said 
reservoir is to be used in connection with the business of the applicant of 














The land owned or claimed by the applicant within the vicinity of the said reser- 
voir (within three miles) is as follows: 
I further certify that no part of the land to be reserved under this application is or 
will be fenced; that the same shall be kept open to the free use of any person desir- 
ing to water “animals of any kind; that the land will not be used for any purpose 





except the watering of stock;.and that the land is not, by reason of its proximity to 


other lands reserved for reservoirs, excluded from reservation by the We wee ons and | 
rulings of the land department. ; 
The water of said reservoir will cover an area of - acres, in of section 
—, in township , of range —— of said lands; the capacity of the reservoir will 
be — gallons, and ‘the dam. will be —~ feet high. The source of the water for 
said reservoir is————__$_ $$$  —  _—_—___—— * 
and there are no streams or springs within two miles of the land to be reser ved 
_ except as follows: | 
. The applicant nae filed no other CECIMTAIOLY statements under this wet except as 
follows: 




















acres. 








_ No. —, > isati office, area to be reserved — 





















































No. —, land office, area tobe reserved acres. 
No, ——, ——-—— land office, area to be reserved - acres. 
No. ——,; land office, area to be reserved acres. 

- No. ——~ land office, area to be reserved — acres. 
_ No. —, - land office, area to be reserved acres. 
No. —, - land office, area to be reserved - acres. 

~ No. —, land office, area to be reserved acres. 
- No..—, land office, area to’be reserved acres. 
No: —, land office, area t to be reserved — acres, 

_ Total, —— acres, of which Nos. are located in said county. 





And i further certify that it is the — fide purpose and. intention of this applicant 
to construct and complete said reservoir and maintain the same in accordance with 
the provisions of said act of Congress ane such Bea leuoue ag are or may be prescribed 
thereunder. . 

[Seal of company.] ; : | es 
Attest: | 








. ? 
, Secretary. 








STATE OF , County of » 88. . 
, being duly sworn, deposes and says that the statements herein Sins 


are true to the heat OF his knowlege and belief. 


al 




















eas +6 and suse bed before me this - 


, in the year 19—.’ 
[SEAL. ] | | 


- day of - , 








Notary Public, — 


j Nore. —When the applicant i isa corporation the form. should be executed by its president, under its 
- seal, and attested by its secretary.’ When the applicant is not a ee as or an association et indi- . 
viduals, strike out the words 1 in italics. 


oa 
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nr? ae a | _ LAnp OFFICE at - oe 
—— | | _ io, 
| ; register of the land office, do heeby certify that the foregoing 
| application i is for the reservation of lands subject thereto under the provisions of the - 
act of January 13, 1897; that there is no prior valid adverse right to the: same; and 
that the land is not, by reason of its. pr oximity to other lands reserved for reservoirs, 
excluded from reservation by the regulations and rulings of the land department, . 
| Fees, $-——— paid. . | 




















“Re ister 


~The desea of ‘the business of ie applicant should ineluaes ‘a, full and minute’ 
statement.of the extent to which he is engaged in breeding, grazing, driving,. or 
transporting live stock; giving the number and kinds of such stock, the place where 
_ they are being bred or grazed, and whether within an inclosure or upon uninclosed _ 
lands, and also. from where and to where. they are being driven | or transported. ‘ 
Circular Ju une 23, 1899. | a 7 . 


STATE SELECTIONS—RESERVATION IN EXCESS OF GRANT. 
- INSTRUCTIONS. 


Commissioner Hermann to registers and vecewers, United States land 
offices, November 10, 1900. . 


Hereafter all lists of selections filed by the several States for lands 
eranted in quantity must be accompanied with the certifiate of the 
selecting officer, or other duly authorized . official, that the ‘said selec- 
tions and those ponding: together with those aporoeed. do not: exceed 
the total amount granted to the State for the purpose stated. 

This is to prevent the States from putting i in reservation, on account 
of the several erants, 2 quantity in-excess of the total amount granted, 
and you are directed to: reject all lists proffered that do not affirma- 
tively show that the selections, are not in excess ot the a ant. 

Approved: | 

B.A. Hrrencocr, 
| Secretary. 
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MEXICAN PRIVATE CLAIM—SECTION Gs ‘ACT Or sULY 23 > 1866. 


=) ACKS V. ‘BELARD ET AL. 


Where in ike decree of eontemaron the aq eeroin of the ponies: of a Mexican: 
private land claim is such that mistake as to identification of such boundaries on 
the ground is not inconsistent with entire good faith, a purchaser of the title of 
the claim, as confirmed, who receives patent for the lands included within the 

_ boundaries thereof as established by survey, has the right, under the seventh 
. section of the act of July 23, 1866, to purchase from the government lands occu- 
- pied by him as-a part of said claim, to which no valid adverse rights had 


attached, but were by the survey excluded from said claim, though theretofore 


regarded as a part ther eof, and were by the pur chaser believed to be within the 


| _ lines of his original purchase. 
_ Departmental decision of geomet 15, 1899, 29 L. D., 369, in this case, recalled and: 
vacated. . 


Seeretary Bacheoee to she oe of the Gaga Land Office, 
(W.V.D) © November 18, 1900. (J. R. W.) 


December 15, 1899, the Department rendered a vasdsins herein (25 
L. D., 369), reversing your office decision of October 29,1898, and 
David Jacks filed a motion for review thereof, which was sntereaiion: — 
June 5, 1900. Due notice of the motion was given, and it j is now ‘sub- . 

mitted on the additional briefs of counsel. z ms 

The local officers rejected Jacks’s application. to saietiaae under sec- — 
tion 7 of the act of July 23, 1866 (14 see 918), lots 1, Sec. 2; Land 2, © 

Sec. 3; 1, 2, 8, 4, 5, and 6, Sec. 1031, 2, 3, 4, 5, 6, 7, 8, 9, 10 and 11, 
Sec. 11; and i and 2, Sec. 12, Aes 16 S., " LE. M. D. M., San Fran- - 
cisco, California, snd alowed the applications of Belard and others to 
enter said lands under the homestead laws. Upon Jacks’s appeal to 
your office, the action of the local office was reversed, his. application. 
allowed, and the homestead applications were rejected. The homestead _ 
applicants appealed to the Department. Said a aaa decision — 
reversed the decision of your office. | 

The ground of the departmental decision under review, as stated i in 
the opinion (29 L. D., 369), is that— 

The mere fact that Jacks supposed certain lias aon be included within such 
boundaries, or that it-was the general belief that those lands were included in the 
grant, would give no right of purchase under the act, because the limits of his pur- — 
shane are the bcundaries described in his deed, which follows the decree, and he > 
took by such purchase all the lands which might be ascertained upon final survey 
of the grant to be included within ‘said limits, whether they were more or less than | 
he supposed would be included within said boundaries. Had it been determined 
that the survey of 1869 diminished instead of enlarging the grant, Jacks would have - 
taken all the lands within. the limits of the final survey, although it might have 
included lands that he did not suppose he had purchased. The purpose of the act. 
_ was to remedy, by purchase from the United States, a defect, in a title supposed to 
_ have been derived from the Mexican grantee, or his assigns. There was no defect in 
this title. It was confirmed according to the boundaries described in the grant and: 
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as set’ for th in ‘the petition for confir siaian. The purchasers received mee foe the 

full quantity “‘ accor ding to the lines of their original purchase,”’ and the provisions 

of the act cannot be extended to allow a purchase of lands outside of those limits 

~- merely because the aad oaks that such lands would be included within 
| Hore limits. . a : 


- Section 7 of the act of J a 23, 1866, supra, provides: 


- That where persons. in good. faith, and for a valuable consideration, have} pur rchased 
lands of Mexican grantees, or assigns, which grants have subsequently been rejected, 
or where the lands so purchased have been. excluded from the final survey of any 
‘Mexican grant, and have used, improved, and continued in the actual possession of - 
the same according to the lines of their original purchase, and where no valid adverse 
right or title (except of the United States) exists, such purchasers may purchase the 
same, after having such lands surveyed: under existing laws, at the minimum. price 
established by law, upon first making proof of the facts as required in this section, 


ander regulations to be provided by the commissioner of the general land office. 


The decision under review treats the grant in question as having | 
definite boundaries, and to this point attention will fir st be given. 

Jacks’s claim rests on his purchase of the Monterey Pueblo grant. 
No controversy is made as to the regularity of his purchase from the. 
ity. The boundaries of the grant as confirmed J ney 22, 1856, and. 
described in the decree, were— 


From the mouth. of the river Monterey in fess sea to the Pilarcitos; thence running 
. walong the Canada to the Laguna Seca, which is in the high road to the Presidio, thence 
running along the highest ridge of the mountains of San Carlos unto Point Cypres 
further to the north; and from said point, following all the coast, unto-said mouth of 
the river Monterey, excepting and reserving therefrom such portions thereof as are 
held by individual owners by right or title derived from competent authority other 
_ than said pueblo or city. 


After confirmation of the re February. 9, 1859, the city con- 
veyed to said Jacks and one D. R. Ashley Caro subsequently conveyed _ 
to J acks)— 


~ The lands belonging to the city of } Monterey, gr anicn 4 the Mesicah government 
to, or set apart by the former authorities of California for the Pueblo of Monterey, 

cand confirmed by the United States Land Commissioners for California to said city, 
including and comprising all the right, title and interest which said city has or may 
have, whether in possession or in expectancy, in and to the lands, and every part. 
and portion thereof, bounded as follows: commencing at the mouth of the Salinas or 
Monterey River and running up that stream to the site of Pilarcitos, thence through 

the canon to the Laguna Seca; thence following the summit of the hills and the city | 


- line between: Monterey and Carmelo to Point Cypres; and thence following the Pacific - 


Ocean to the place of beginning, and containing all the lands. by the authorities of. , 
the United States confirmed to the said city. of } Monterey. — wets : 


There has. been much controversy as to the iceationt on the round a 


of the boundaries and calls of the grant and decree of confirmation. 
January 5, 1869, the U.S. sur veyor-general for California transmitted — 
to your whee a plat of a survey under the act of July 1, 1864 (18 Stat., 
332), of the city lands of Monterey, ‘* compiled hoa. examined nd | 
approved field notes on file” i in his office. This plat made “tract 2” 
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ee embrace 2,431, 4 acres. ‘Tuly 18, 1879, your athee: directed the a 
sury eyor-general— , | 


_ to make an investigation and . . . . ascertain ‘ana: represent by sketch upon 


the official plat the highest ridge of mountains, from the Laguna. Seca to Point . 


Cypr es, so as to show its direction and relation to tract 2. 


January 21, 1880, the surveyor-general filed his report, with testi- 
mony taken and a topographical map, upon consideration of which, 


. March 10, 1880, your office decision disapproved of the plat ropomed: | 


in_ 1869 and directed a. new survey of the tract. Such survey was 
made and reported to your office, and approved by your office decision: 
- of September 25, 1886. This survey reduced the area of said ‘ tract. 
2” to 1,650.99 acres, a less quantity by 780.41 acres. An appeal was — 
taken fr om that’ decision by the city and by said Jacks, its grantee,and _ 
- your office decision was modified, October 4, 1887 (Pueblo of Monter ey, 

6 L. D., 179), and a new survey ordered, which was made-and approved | 
(Pueblo of Monterey, 12 L. D., 364), oa patent issued thereon. » | 

The present applications of J acks and of the homestead claimants 
are for a part of the lands so in 1869 included in the survey of the 
pueblo lands and later excluded therefrom. The township plat of 
survey of T. 16 S., R. 1 E., approved October .5, 1872, shows “ tract. 
2” of the pueblo lands to include the lands Jacks applies for, and on 
that plat it is noted that they were ‘“‘located by the U. 8. surveyor- 
general in 1859” as part of the pueblo lands of Monterey. 

It cannot be said that’ the lines, or boundaries, of the grant were 
‘* definite,” in the sense. that they were readily Necamine! beyond 
fxconable liablity of honest error in location. The line lay along a 
ravine to a dry lagoon in a road, and thence along the highest ridge 
of the mountains of San Carlos to Point Cypres. There was no course 
or distance given for the boundary from the dry lagoon to the summit. 
of the ridge. A ravine, dry lagoon, and summit of a ridge, are not 
definite objects, in a Souter y where such objects are common features 
of the topography, until the particular objects intended are authori- 
_tatively determined. There appears in this particular case to have 
been two dry lagoons, one-‘‘ located about a mile west and south of the 
- first” (6 L. D., 188). There were also two ridges of mountains, one of 
which was higher by two hundred and twenty-two feet than ie other, | 
though not a watershed. The fact that a government surveyor in 1859 
had located the boundaries to these pueblo lands-so as to include the 
lands in question, and that a subsequent survey, disapproved March 
10, 1880, did so, show that mistake as to identification of the bound- 
aries of the evant was not inconsistent with entire good faith. | 

No force can be given to the fact. that had the latter sur ‘vey included — 
more land in the finally deter mined boundary, such greater quantity 
would have i inured to the claimant’s benefit. Whatever proved to be | 
within the ascer tained boundari ies, he would take as re of the gr ant, 
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| without p pr ice and of ane The Aight hee asserted under said act j is 
one of purchase. Under the act he can get nothing but by payment of 


the full government price as an equivalent, and the right of purchase .— 


is dependent upon his occupation and the absence of any valid adverse 
rights. The two rights—that to claim. under the grant and to purchase 
under the act—are independent and without direct: relation to each — 
other, The right to purchase is given in ‘consideration that the land — 
does not pass by the grant and to’relieve against hardship arising from 
that fact. The fact that the claimant would have received this land, _ 
or more land, had the survey included it within the boundaries, does 
not therefore bear upon the question, but 3 is wholly irrelevant to it. 

The conclusion as a matter of law in the former decision of the | 
Department, that the right of purchase cannot be exercised for lands 
— finally excluded from the ascer tained boundaries of, this grant, is not, 

on further consideration, believed to be well erounded. If “the pro- 
_ visions of the act cannot be extended to allow the purchase of lands 
outside those limits,” as to a grant of specified boundaries, then the 
Jaw can have no effect except where the grant was invalid. There 
could be no right to purchase where the grant was, as in this case, 
confirmed in its entirety. Such-a construction of the law is contrary 
to well settled rules for construction of remedial statutes. 

In Hosmer v.. Wallace (97 U. S., 575) said act of 1866 came in ques- 
tion where there had been a orant of definite quantity within boundaries 
of greater extent.- Defendant had purchased from the grantee land _ 
excluded from the grant on final survey and had been by the land 
department allowed to purchase. The suit was for title by one who 
had settled on the land previous to Berendants: purchase. The court 
held: oe - 

The object of the.act was ig -withdraw land continuously possessed and improved 
_by the purchaser under a Mexican grant from’ the general operation of the pre- 


emption laws, and to give to him, to the exclusion of all other claimants, the right to 
obtain the title. 


~ In Bascom v. Davis (56 Cal., 189) the court, construed i act in 
question, and held: 


We think it was passed for fis: Senatit of those: ut in good faith, for a valuable 
consideration; had purchased lands which were supposed to haye been granted by 
_ the Mexican government, and had. used, improved, and continued in the actual 
possession thereof as provided in the act. It seems to us that the good faith of the. 
pur chaser, his payment of a valuable consideration and his occupation and improve- 

ment of the land; were the considerations: which moved Congr ess to pass the act. 


This construction was. approved by the supreme court, where in fact | 
there was no grant, but one was claimed and was generally supposed — 
to have been made, in ha v. ears ee oe 5., ee): as follows : 

~ (861): | | 7 

This construction by the: California. court is ened to very high aneiisradoi 7 
— and oo a a is this so in a case where the act was directed toa condition of things: 
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_ in existence at the time of its passage and. with which the courts of that State would 
_ be particularly familiar, 


In Winona and St. Peter Railroad U8. a 113 U, S., 618, this at hopsiied! 


an act of Congress which alluded to lands “‘ granted as afovesid: ”? as including lands 
purporting to have been ‘‘granted as aforesaid,” and this inclusion was made because 
the court was satisfied, taking all things into consideration, that such construction 
was what Congress nieant. | The, court carried out that intention Py supplying a word 
not found in the act. 

For the reasons thus given, we think the act-includes those persons who in S664 
faith and for a valuable consideration have purchased land from those who claimed, 
and who were thought, to be Mexican grantees or Bens provided way fulfill the 

other. conditions named 1 in the act. | 


| In another case in California the contention was the same as in this 
case. In Watriss vo. Reed en =e oops V5, oe the court: 


held: 


Appellant insists that the grant oe one definite Soma or base, and that as the 
_ grant was only a quarter of a league wide, all purchasers under the Mexican grantee 


must have taken with notice that all lands lying more than a quarter of aleague east 


of the base line did not. belong to the grant, and that such purchasers can not, there- 
fore, be. regarded as bona fide purchasers, within the meaning of the act of 1866 


.... This argument seems to be that, as the land never was a part of. the grant, 
it never could haye been excluded .. . . The object of the act was to give to _ 
the purchaser from the Mexican erantos the right of purchase from the government. © 
He was assured by the act that if he made his purchase in good faith, took actual _ 


‘possession, and continued the same, and paid a valuable consideration, and the land 


was believed to be within the grant, he would be treated as a preferred purchaser of © 


the land, and, upon paying for the same, would be entitled to a patent. If respond~ 
ent’s land was not within the lines of the grant, it was supposed to be, and the evi- 


dence shows that she honestly believed it to be within such lines, and this enhules 

her to the protection of the act. 3 
The act is clearly remedial. an catia statute ought not to be 

so construed as to defeat in part the very purpose of its enactment.” 


Beley v. Naphtaly, 169 U. S., 353, 361; United States » Hodson, 10 © 
Wall., 395: There is no essential difference between the condition of. 


one whose supposed title in whole fails because of an. inherent defect 
or imperfection, as was the case of the Romero grant, in Beley » 
_ Naphtaly, supra, and that of one who is mistaken or misled as to ie 
supposed extent, as in this case. The difference is only one of degree. 
Jn the first, the purchaser loses all his supposed purchase, in the latter 
only a part. The benefit of the act extends to the relief of the pur- 
chaser in either case alike, who comes otherwise within its terms.. 
The testimony of the witnesses, without any conflict or disagree- 
ment, was that in the general opinion in the neighborhood the lands in 
question were always regarded and supposed to be part of the pueblo 
lands until the decision of October 4, 1887, directing another survey, 
and even until the decision of April 18, 1891, approving the final sur- 


vey. One of the witnesses had known the generally supposed bound- . 
aries and extent of-the pueblo lands from 1846 (before the cession. by 


lic 
* 


~ 


‘e850, 2 2 DECISIONS RELATING TO THE PUBLIC LANDS. 


Mexico), and Sthey witnesses had ietowan their supposed boundari ies 
and extent from various dates prior to Jacks’ s, purchase. 
Surveys made by government surveyors as early as 1859, and recog- 
nized by the surveyor-general of Califor nia,. January 5, 1869, when 
he ee to your office a plat of a survey of the iby lands: of 
Monterey ‘ “compiled from examined and approved field notes on file” 


in his. office, showed these lands to be part of the pueblo land. The 


township plat of the survey of T. 16 S., R. 1 E., approved October 5, _ 
— 1872, shows ‘tr act 2” of the pueblo lands to. pele the lands Jacks 

applies for, and. on that: plat it is stated that they were ‘‘located by — 
the U.S. surveyor- “general in 1859” as part of the Eee lands a | 
- Monterey. | 
— One purchasing a stant Betore: any y approved : survey acti its 

| boundari ies must necessarily pur chase with a view to an assumed, sup- 


posed or commonly believed extent. That supposed extent fixes ‘the 7 


lines of his original purchase.” If afterward the approved survey of © 
the grant fixes the boundaries to be other than were supposed at the. 
time of his purchase, excluding (as in this case) a large portion of the 
land in contemplation at the time of purchase, it can not be said with 
truth that he has received all the land he pur chased ‘““according to the 
lines of his original purchase.” The lines of the original pur chase are 
the then supposed lines, whether they are the true lines are not.- If 
they prove to be the true boundaries, he gets-the lands “‘accor ding to 
the lines of his original purchase” andoe the grant. If those supposed 


_.. mes prove not to be the true boundaries, then, to the extent that any 


lands supposed to be included are thereby excluded from the grant, 
he does not, by the grant, get the lands purchased ‘‘ according to the 


lines of his original purchase.” - The act affords relief in such cases. 


These lands are proven to have been included among lands assessed — 
to David Jacks and D. R. Ashley under the description of ‘‘ City Lands 
of Monterey” in- 1864, and every year to and including 1872, on all 
which they paid the taxes. They were in every subsequent year, 
including 1891, included in the lands assessed to Jacks, on all which 
he paid. such es This tends to show they were understood to be 

part of the pueblo lands purchased by him, and that they were, in 
contemplation of the parties, sold and included i in the pap OR extent : 
and boundaries of his purchase. 
It would not be questioned but ‘that, ee a sur veyor at or sists | 
Jacks’s purchase run a line including these lands, and had the city made 


its deed by the calls of such sur vey, Jacks’s right to purchase from the. - 


_ government would be unquestionable ‘‘according to the lines of his 
original purchase.” But if these lands were at that time, as the évi-_ 
dence clearly shows, generally recognized and understood to be part | 
of and within the boundaries of the pueblo lands, they were as truly _ 
_within ‘‘the lines of” J acks’s s ‘original purchase” as though a line had 
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in fact bese run, eel nau mene set, ana the courses, calls, and monu= 
ments of the boundati les recited in the deed. 


As to the use, improvement, and possession of the land in question — 


prior aiid stibsequent to July 23, 1866, the evidence shows that J acks 
and Ashley entered into possession at the time of the sale of the public 
lands to them, and Jacks, after his purchase from Ashley, so contin- 
ued. Till 1870 the lands were ‘open and used with other lands for 
grazing. They and the neighboring owners did not dispute Jacks’s. 
-and Ashley’s ownership of these lands. Such use and occupation,. 
being the use to which the lands were adapted, and the possession such 
as other owners in the vicinity exercised, was a sufficient use. and 
occupation under the statutes. Hyatt v. Smith (unreported), Decem- 


ber 19,1872; Dallas ». White (5. C. L. 0. , 84); Watriss v. ‘Reid (99 — 


_ Cal. 134). _ 
Ta 1870 janis in the vicinity penceally hoown to be fenced. These 
lands, with others, were. fenced and entirely enclosed by. Jacks and — 
‘ethers, and Jacks’s right to these lands was recognized equally with 
his right to the other pueblo lands. On these lands he made roads for 
haulingwater to his sheep camps on the hills, dug and curbed three 
or four wells from forty to one hundred. and thirty-five feet deep, 
improved five water seepage places for drinking places for his stock, 
made a headquarters camp for his horse ranch costing $1350, and con- 
structed extended fences. His expenditure on the lands in question 
to utilize it for stock raising has been over $3000, and that on the 


- whole tract, regarded by him as an entirety, has been $6000. 


The settlers and adverse claimants entered through breaches of 
Jacks’s fence where the wires were cut at two places near the south- 
west corner of these lands. It does not appear who cut the fence, but 
that it was cut is not disputed, and that the adverse claimants entered 
_ by the breach is an admitted fact, proof of which is waived in the 

record. There is no claim of settlement prior to July 23, 1866, nor 
till after the later survey which excluded these lands from the grant. 

The right of Jacks to’ purchase is therefore within the letter and _ 
spirit of the act of July 23, 1866, supra. The departmental decision 
herein of December 15, 1899, is vacated and recalled, and our office. 
decision 1s affirmed. | 


Minter PiackrR Cram. 


. : Motion for review of departmental decision of August 15, 1900, 80 
iL, D., 225, denied by Secretary Hitchcock, November 19, 1900. _ 
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| “OKLAHOMA. ‘LANDS-RESERVATIONS WITHIN VACATED TOWNSITES— 
ACT OF MAY 11, 1896. — | _- 


Cory or Enp.. 


ane act of May abe 1896, provides an exclusive mode for the iegeation of public | 
reservations within vacated townsites and additions thereto, where ‘‘ patents ior 
the public reservations in such vacated townsite, or additions thereto, have not 
been issued’’:; first, a preferred right of purchase is accorded the original entry- 
man; second, if such right is not exercised, the land then becomes subject to 
disposition under the laws regulating the disposal of isolated tracts. 


Secretary Hitchéock to the Commissioner of the General Land Office, 
Wee) oo | November 23, 1900. a, LB.) 


This is an appeal from your office, decision of May 18, 1900, refusing 
to issue patent to the city of Enid, Oklahoma, for lot 1 in 1 McGuire S 

addition to said city. | 
"The. facts necessary to be donedes ed are ‘these: 


Sometime in ee Luther M.. McGuire made homestead eee cov. 


ering the NW. 4 of Sec. 8, T. 22 N., R. 6 W. , Oklahoma. The tract 
adjoins the el Enid townsite antry , and, in 1895, McGuire com- 
muted and received patent for the southwest forty acres of his said 


entry (except ten acres reserved, as hereinafter noted) for townsite — 


“purposes, and the same was thereafter included within the co1 ‘porate 
limits of the city of Enid. The lot in controversy consists of ten . 
acres, described by metes and bounds, within. said commuted portion, 
and on the commutation of said entry was reserved for a ‘‘Public _ 
Square” under the provisions of section 22 of the. act of Congr €SS _ 
approved May 2, 1890 (26 Stat., 81). os | 
Afterwards, W.H. McNeley acquir a title to eid commuted ep 
and, March 15, 1899, vacated the townsite plat of said land aden 
authority of a legislative act of the Territory of Oklahoma, approved | 
‘February 27, 1895 (Session Laws of Oklahoma, 1895, pages 90-91). . 
At date of vacating said plat, the city of Enid had not applied for or - 
received patent for the said ten-acre lot, so as atoresaid reserved for 
public purposes. 
March 7, 1900, the’ city of Enid, ences its: authorized attorney, _ 
applied a such patent, relying upon section 22 of said act of ae 2, 
1890, which provides: | 


That hereafter all surveys for townsites i in said territory shall contain reservations | 
for parks (of substantially equal area if more than one park), and for schools and 
other public purposes, embracing in the aggregate not less than ten nor more than 
' twenty acres; and patents for such reservations to be maintained for such purposes ~ 
~ shall be issued to the towns respectively when organized as municipalities. 


Tt fur ther provides that parties who have made homestead anaes 


for lands under the laws applicable to Oklahoma may apply, as McGuire - - 


did, to purchase all or any part of the land embraced in the homestead _ 
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entries for tomate purposes, when it is made to appear. that the same 
is néeded for such use, and that the same reservations are to be made 
therefrom for like public purposes. , 
The territorial act of February 27, 1895, sone pofoned’ to, and by | 
authority of which said plat was vacated, is as follows: | 
Section 1. That in all cases where a homestead entryman has perfected his title t to 
the land embraced in his homestead entry or any subdivision thereof, under the pro- 


visions of section 22 of the organic act, and in so doing has made reservations for 
parks and for schools and other public purposes, and the patentee or proprietor or 


proprietors of all the lots in any such townsite or addition thereto, desire to vacate — 


- the same or the plat ered it shall be lawful so to do as in this act hereinafter pro- 

vided. 

. See. 2. Any plat of any townsite or faaion: thereto or any subdivision of land 
| mentioned in section 1 of this act (except the reservations for. parks and for schools 
and other public purposes and one street leading to any interior reservation), may be 


vacated by the original patentee thereof, at any time before the sale of any lots therein “_ 


_ by a written instrument declaring the same to be vacated, duly executed, acknowl- 
edged or proved and recorded in the same office with the plat to be vacated;. and the 
execution and recording of such writing shall operate to destroy the force and effect: 


of the plat and the recording of the plat so vacated (except the reservations for parks — 


and for schools and other public purposes and the excepted street, leading to any 
interior reservation), and to divest all public rights in the streets and alleys laid out. 
as described in such plat; and shall also operate to withdraw the lands so vacated 
from the corporate limits of the city, town or village of which it may have thereto- _ 

fore constituted a part or-been included. And in case where any lots have been sold 
the plat may be vacated as herein provided, by all the owners of lots in such plat 
joining in the execution of such written instrument. _ 


The application of the city for patent was rej jected by your ‘otices in 
virtue of the act of Congress of May 11, 1896 (29 Stat. ie which 
act is as follows: - 


That in all cases where a town site, or an addition to a town site, Sitiea under the 

provisions of section. twenty-two of an act entitled ‘‘An act to provide a temporary 
goverument for the Territory of Oklahoma, to enlarge the jurisdiction of the United 
States court in the Indian Territory, and for other purposes,’’ approved May second, 
eighteen hundred and ninety, shall be vacated in accordance with the laws of the.” 
Territory of Oklahoma, and patents for the public reservations in such vacated town 
‘site, or addition thereto, have not been issued, it shall be lawful for the Commissioner 
of the General Land Office, upon an official showing that such townsite, or addition 
thereto, has been’ vacated, and upon payment of the homestead price for such reser- 
vations, to issue a patent for such reservations to the original entryman. 
If the original entryman shall fail or neglect to make application for the reserva~ 
tions within six months from the vacation of such: townsite, or from the passage of 
this act, the reservations shall be subject to disposal under the provisions of section 
twenty-four hundred and fifty-five of the Revised Statutes of the United States, as ~ 
~ amended by the act approved February twenty-sixth, eighteen hundred and ninety- 
five. 

Sec. 2.° That if a patent has siren: issued, or ‘shall hereafter issue, for any such. 
reservation, to any town or municipality, such town or municipality, upon the vaca+ 
tion of the town site or addition thereto, as aforesaid, may sell the same at public or 
private sale to the highest bidder after thirty days’ public notice of such sale, and 
— convey said lands to the purchaser by pr oper deed of conveyance, and cover the pro- | 
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ceeds of such sale into the school fund of such town or municipality: Provided, That 
where, by reason of the vacation of an entire town site and_all its additions, the 
municipal organization has ceased to exist, the reserv ations in such vacated town site | 
which may have been patented to the town may be disposed of as isolated tracts 
under the provisions of section twenty-four hundred and fifty-five of the Revised 
Statutes of the United States, as amended by the act approve Eobrwny. mwenty alain, | 
eighteen hundred and. ninety-five. 


This statute provides a mode, sdlaaes of all rey for the dispo-. 
sition of public reservations within vacated townsites and additions 
_ thereto, where ° ‘patents for the public reservations in such vacated | 
townsite: or addition thereto, has not been issued.” First, a preferred 


e, right of sunehase is accorded the original entryman; second: if such 


right is not exercised the land then becomes subject to sale as an iso-— 


- lated tract. In this case no patent for the reservation in question has 


-. issued, and its future disposition must be governed by section 2455 of | 
the Revised Statutes as amended Februar y 26, 1895, | 
The decision of your office is affirmed. 
There is in the record an application by Henry J. Set to enter 
the tract in question under the homestead law. This application is 
returned, with the record, for appropriate action by your office. 


GREAT SIOUX LANDS—SECTION 21, ACT OF MARCH 2, 1889. 
CIRCULAR. 


Commissioner Hermann to registers and vecewers, Bismarck, North — 
Dakota, Huron, Prerre, Chamberlain, Raped City, South Dakota, 
and O Neill, Nebraska, Aprit 21, 1900. 


The second proviso to section 21 of the act of March 2, 1889 (25 
‘Stat., 888), reads in part as follows: 3 


That all lands herein opened to settlement under this act remaining aeaiessed of 
at the end of ten years from the taking effect of this act, shall be taken and accepted — 
by the United States and paid for by said United States at. fifty cents per acre, which 
amount shall be added to and credited to said Indians as part of their permanent 
fund, and said land shall thereafter be part of the public domain of the United. 
States, to be aoe of under the poe laws of the United sind and the re 
visions of this act. | , | : 


By Pr aon: pr oclamation of Febr uary 10, 1890, id act was ; 
declared to be in full force and effect. The per iod of ten years men- 
tioned consequently expired on February 10th last. 

The lands in said reservation ‘not appropriated prior to one | 
- a 1900, are, by reason of the legislation quoted, a part of the public 
domain, and entries therefor will hereafter be repur ‘ted under the pub- 
lie land ser ies, but settlers will be required to. pay the 2 fixed in: 
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| section 21 of said act of March 2, 1889, fy all Jands not previously 
entered, the language of the act in regard thereto being as follows: 


That each settler, under and in accordance. with the provisions of said Hamed 
acts, shall pay to the United States, for the land'so taken by him, in addition to the 
fees: provided by: law, the sum of one dollar and twenty-five cents per-acre for all 
lands disposed of within the first three years after the taking effect of this act, and 
the sum of seventy-five cents per acre for all lands disposed of within the next two — 


‘years following thereafter, and aye cents per acre for the residue of the lands then: . 7 


undisposed of. 

As regards lands entered prior to ee 11, 1900, the prices to 
be paid by settlers are as stated on page’ 61 of oie civenlar of July 
11, 1899, and entries will be reported as oor under the Sioux | 
Tadian Series: 3 

Approved: - 

HK, A. Hirrcncocn, Secretary. 
REPAYMENT—DESERT-LAND ENTRY. 
— Wiriam D. Warrer. 


Repayment of the first instalment of the purchase money paid on a desert-land entry 


will be allowed where the entry did not conform to the statutory requirement. - 


in the matter of compactness and was for that reason erroneously allowed and 
could not have been confirmed. | 

Where an entry was erroneously allowed, and could nut have been pie eaed: the 
reason which led the entryman to relinquish his entry is of no moment and 


can not affect the right of repayment given to him by the express terms of aa | 


~ statute. 
eparienta decision i in the case of Francis E. Easton, 27 L. D., 600, overruled. 


Secretary Hitchcock to the Conunassioner of. the General Land Office, 
(W. VY. 1) — November 28, 1900. : | (C. J. G.) 


‘December 92, 1879, William D. Wheeler made desert-land entry 
No. 266, for the 8. 4 ~. NW. 4 and 8S. 4 of NE. 4 of Sec. 5; the S. $ of 
NW. i, S.4 of NE. 4, the SE. 4, and the SW. + of Sec. 4, T. 20 N., R. 
3 °E. (containing 640 acres), Helena, Montana, land district. 

July 31, 1884, your office senceled said entry for failure on part of 
the entryman to make final pr oof and ‘payment. 

_ February 7, 1899, Wheeler made application for repayment of the 
first instalment of the purchase money paid by him upon said entry, 
allecing that the same was not in ‘‘compact form” as required by the 
desert-land act, and therefore was err enone, allowed and could not 
be confirmed. | : es 

December 14, 1899, your oiies: vine. eee to the case of 
Francis E. Baston - L. D. nh nipde the following ae ement of 
Wheeler: 


‘It will also be necessary for the devetean to decioustints under oath in what. 
_ respect his entry was not in the compact form required by the act of March 3, 1877 
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(19 Stat., 377), and to shove that he abandoned his eae solely has of his know! 
edge or. belief that it could not be lawfully confirmed. | ae 
_ The case is here now on appeal fr om this requir ement. 
The provision requiring compactness in a desert-land entry is found 
in the last proviso to the first section of the desert- land act of Mar ch 


8, 1877 (19 Stat., 877), and is in the following words: 


Provided, ‘That no person shall be permitted to enter more. than one tract of land 
, . » Which shall be in: compact form. | 7 


September 29 1900, your office was ieguacted to. Papoet (1) whether 
~ Wheeler’s entry as nade was in compact form, (2) whether an entry 
in this-form was permitted under the practice in force at the time his 
entry was made, and (3 ) 3) whether, had compliance with law in other 
respects been shown, ‘sald entr y. would, under the rulings, have passed 
~~ to patent. : 

‘October 5, 1900, + your Stic repoeted (1) that the entr y was not in» 
compact ine (2) that prior to the issuance of the circular of instruc- 
. tions, dated September 3, and approved. September 14, 1880 (Vol. 2, 
Copp’s Public Land Laws, p. 1878), many entries had been. allowed 
that were not in compact form, little attention being given to this 
requirement of. the law and entries such as that of Wheeler having, 
apparently, been received without objection by your office, (3) that 
unless it had been clearly shown that the entry was as compact as the 
surrounding entries and the topography of adjacent lands would per- 
mit, the entry could not have been confirmed, that is, passed to patent, 
~ (4) that the records of your office do not disclose any reason for the © 
allowance of this entry in the form in which it was allowed. 
-_ Under the instructions referred to, desert-land entries were required — 
to be.‘ by legal subdivisions sgiipiet with each other,.as nearly in the . 
form of a technical section as the situation of the land and its relation 
to other lands will admit of.” In the case of Joseph Shineberger (on 
review, 9 L. D. , 87 9), it was held (syllabus): 

The requirement of “‘ compactness”? is statutory, and an. entry in obvious violation 


thereof is not protected by the fact that it was made prior to the 1 issuance of nope t- 
mental instructions with respect to said requirement. : 


— Accepting the report of your office, it appears that the land embraced. 


in Wheeler’s entry was. not in compact form. The entry was appa- | 


rently therefore git teed allowed and could not have been ‘con- 

‘firmed. 7 3 oh 3 7 7 
These facts bring the case within the ter ms of lis second scetih of 

the act of June 16, 1880 (21 Stat., 287), which authorizes repayment— 


In all cases where Homentena or timber-culture or deadeelania entries or other | 
entries of public lands have heretofore or shall hereafter be canceled for conflict, or 
where, from any cause, the entry has been erroneously allowed and can not be 

confirmed. — : | 
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In the case of Francis E. Easton, supra, cited by your office, right 
to repayment was denied, although it appeared that the entry was 
made for land that did not belong to the United States either at the 
time ‘when the entry was allowed, or when it was subsequently relin- 
quished, and the reason assigned in said decision for such denial was 
that the entry had been relinquished by the entryman and that the 


relinquishment was due to an intention to abandon and surrender all 


rights under the entry, and not to: any knowledge or belief that the 
entry was erroneously allowed and could not be confirmed. That 
decision fails to give effect to the plain language of the repayment 
_act. Easton’s entry was erroneously allowed, and could not have been 
confirmed, and the reason which led him.to relinquish his entry was 


2 under these circumstances of no moment and did ‘not affect the right — 


~ to repayment given to him by the eeu ess ber ms of the statute. that 
decision is overruled. 

The action of your office in requiring Wheeler to Show idk he aban- - 
doned his entry solely because of his knowledge or belief that it could 
not be lawfully confirmed, is accor dingly vacated, and if upon further 
consideration, your Gffice is still of opinion that the entry did not 
conform to the statutory requirement in the matter of compactness, 
and was hence erroneously allowed and could not have meen confirmed, | 
repayment will be allowed as applied for. ' 


MINERAL LAND~CRYSTALLINE DEPOSITS-NATURAL CURIOSITIES. vit 
Sourn Daxora Minne Co. v. McDowarp. 


Land not shown to contain deposits, in paylng quantities, of any of the inieral sub- 
stances usually developed by mining operations, but which appears to be valuable 
~ and to be desired by the parties attempting to secure title thereto chiefly because 
of a cave or cavern the entrance to which is situated thereon, and for the crys-. 
talline deposits, and formations of various kinds, such as stalactites, stalagmites, | 
geodes, etc,, found therein, which are made the subject of sale by the parties not 
as minerals but as natural curiosities, is not mineral land within the meaning of | 
the me laws. : 


| Nie Secretary Ryan to the Commissioner of the General Land Office, 
(W. V. D.) Be November 30, 1900. ‘ (A. B. P.)- 


January 15, 1894, Jesse D. McDonald made homestead entry, No. 
4149, for. the 8, $ of the NW. 4 and lots 3 and 4 of Sec. 1, T. 6S., RB. 
5 E., Rapid City, South Dakota. He alleged settlement J une 1, 1890. 
dune 4, 1895, he submitted his proofs, and final certificate was ther e- 


pon en to bim. 


October 4, 1895, R. B. Moss, agent. of the South. Dakots Mining 7 
Company, filed a protest against ones entry, wherein it was — 
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alleged, ; in subaEaNee xe effect (as far as ‘mater ial to be here stated), 
that the greater portion of the land’ embraced. in said entry had been 
located under the mining laws, in the year 1890, by Jesse D. MeDon- 
ald and others, as the Cave lodes Nos. 1, 2, 8, a and 5, and the Cave 
 Placers Nos. 1 and 2; that said mining ‘élaims had been later in-the 
- same year sold and sonyeyel by McDonald and his associates, or other 
_ parties in interest, to the South Dakota Mining Company; that during 
a portion of the time from 1891 to 1894, McDonald resided wpon said 
mining claims as the agent and employe of said company and received 
from the company compensation for his services as such agent and 
employe; that McDonald’s entry was fraudulently made in that he had 
never resided upon the land embraced therein except as the agent and 
employe of said company; and that said land has no value for agricul- _ 
tural purposes, but is of great value for the minerals, es, and 
valuable stones found therein. | | 
- October 26, 1895, your office ordered a hearing to determine the 
character of the land covered by McDonald’s entry, but declined to 
entertain the charge of fraud contained in the protest.. The hearing 
was had accordingly. The local officers found the land to be non- 
mineral, and recominénded that the entry be sustained. : 
~ + On appeal, your office, by decision of July 29, 1896, sevined the 
. finding below as to the character of the land, but held McDonald’s 
entry for cancellation, as fr audulent. ‘Thereupon both artis appenee | 


~ to the Department. 


February 8, 1898, the Department, having considered the record of 
said appeals, found and held as follows: 


Upon the land in contr oversy is located the entrance to Wind Cave, a ver y exten- 


- give and beautiful cavern, and it seems to be this that both parties are striving to gain 


' possession of. So far.as the testimony already submitted shows, this land has little 
value except for this: cave and the crystalline deposits therein, specimens of these 
‘deposits being sold at prices ranging from ten cents to twenty-five dollars. 

In the present case, it appears that the ends of justice will be best subserved by 
ordering a further hearing. As said above, your office, in ordering the former hear- 
ing confined the investigation to the sole question as to the character of the land and 
specifically declined to brmg in the question as to the regularity of McDonald’s 
entry. Notwithstanding these instructions from your office, the company intro- 
duced into the record evidence tending to show that McDonald’s entry was fraudu- 
lent. McDonald objected to the introduction of this evidence and confined the 
testimony of. his witnesses to the sole question of the character of the land, as had 
‘been directed by your office. When the case came before your office, the land was 
held to be non-mineral, but McDonald’s entry was held for cancellation as fraudu- 
lent, this latter action being based principally on the evidence introduced by the ~ 
company contrary to. the instructions of your ofice and over the oviecron ot 
‘McDonald. 


You will therefore instr uct the local officers to Seaie a day f for fur ther hearing ra 


upon all the questions involved in this case and notify the parties thereof. The evi- 
dence relating to the alleged mineral character of the land will be confined to its 
character as developed up to June 4, 1895, when final proof was submitted in the . 
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| homestead entry and final certificate issued thereon; evidence of discoveries after 
_ that time will not be received. 
This action is not to.be construed as a. acicrminaton: of the ee SO sate | 


'. argued by the attorneys on each side, as to whether land chiefly valuable for-its - — 


crystalline deposits can be entered under the mining laws of the United States. 


- A second hearing was had in accordance with the directions thus 
‘given. Upon the testimony submitted the local officers found: @) 
That the lands were “agricultural rather than mineral in character,’ 

and (2) that there was no fraud in McDonald’s entry. They recom- : 


mended that the protest be dismissed and that the entr y be passed to os 


patent. The protestant thereupon. appealed. 

By decision of July 21, 1899, your office sustained the finding of 
the local officers to the effect that the lands are non-mineral in char- , 
acter, but held McDonald’s entry for cancellation for the stated reason 

that the record fails to disclose such evidences’ of cultivation and 


7 improvement as are sufficient to establish his good faith as a homestead 


claimant. A motion for review, filed by the protestant company, was 
denied August 17, 1899. The case is again before the Department 
upon the appeals of both parties. | 

But two material issues are presented: (1) The char acter of the 
Jand, and (2) the good faith of the homestead claimant, : 

The record, which is very voluminous, has been car fully examined. 
- The testimony submitted at the second heating fully confirms the state- 
ments of the Department, upon the record of the former appeals, to. 


_ the effect that the entranée to an extensive and beautiful cavern known | 


as Wind Cave is situated on this land; that the land has little value 


except for said cavern and the crystalline deposits contained therein; 
and that the possession of.said entrance, and-the consequent control of ~ 


the only means of access to the cavern, constitute the basis of the real 
cOnnTOnOrSy between the contending parties. 7 
This cavern is described as a great natural wonder. It appears to | 
have been discovered about the year 1884, and ‘has been explored for 
‘several miles square, but the full extent thereof has not yet. been 
ascertained. A part of it lies under the lands in question, but how | 
much, is not definitely shown. It is in a region of rock and consists 
chiefly of extensive fissures, generally parallel with one another, at 
irregular distances—from fifty to three hundred feet—apart. — These 
fissures are in some. places very narrow, but in other places they 
- widen out into rooms or chambers, of different sizes and dimensions, 
varying from twelve feet square to as much as three acres in area, 
and from a few feet. to fifty or sixty feet in height. The largest room 


or chamber yet discovered contains about three acres of. floor surface, 


has numerous wings radiating from it, and has a comanepen ceiling 
sixty feet high at the highest point. | 
, The fissures and rooms or chambers are not all. on. the same ear 

but are in irregular tiers. There are side- “passages from one fissure to 
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" another on the same level, and also ascending and descending passages 
from one level-to another. ‘The upper tier comes to the surface at the - 
point of entrance on the land in question, A person can descend from > 
tier to tier until he reaches a depth of five or six hundred feet below 


~ the surface, and there are unexplored openings which appear to lead 


to a greater depth. Several hundred rooms, chambers, and passage- 


ways, so-called—perhaps as many as one "Digasand— have been ex- 
plored and opened up, at various: times, by or under the direction of 


‘one or the other of the par ties to this controversy. 3 
Large quantities of crystalline deposits, and. formations of various © 


‘kinds, such as stalactites, stalagmites, geodes, ‘‘ box-work,” “frost- ae 


work, » etc., etc., are found: in the cavern. Specimens of these: depos- 
its aod formations. have been made the subject of sale at remunerative 
prices by the contending parties, not as minerals but as natural: curl- 


_ osities. Charge has also been made for admittance to the cavern and 


for the privilege of Viewing its many natural wonders. The record. 
clearly demonstrates that it is the source of revenue which these things 
furnish that the respective parties are striving to coutrol. 7 
. The testimony introduced by the protestant company for the pur- 
pose of showing that the cavern contains valuable deposits of gold, 
marble, building stone, paint: rock, and other mineral substances, falls 
far short of proving the land to be mineral in character within the | 
meaning of the mining laws. It is not shown to contain deposits, in 
paying quantities, of any of the substances mentioned, or of any other 
substance such as is usually developed by mining operations. No 
serious effort has ever been made to develop the land, or any part of. 
it, as a mining claim. ‘The decision of your office iolding: the land to 

: be non-mineral is clearly correct. 
- That the land has little.or no value for agricultural purposes has 
already been stated. In addition to this the testimony shows that 
McDonald, the homestead claimant, has never made a bona fide effort 
to cultivate or improve the tract as an agricultural claim. Nor has he 
resided thereon in good faith as a homestead claimant for the period 
required by the homestead law, if, indeed, he has ever so resided on 
the land. Good. faith in the assertion of hie claim is not established 
by the testimony, but it is established thereby that his purpose in 
entering and endeavoring to obtain title to the land’ has not been that — 
of securing a home. Your office nreGey eee ‘that his a should | 
be canceled. 
~ You recommend that an 1 examination be made of ee cavern by the 


7 government with the view to a permanent reservation of the lands | 
covering the same for the benefit of the public. ‘The Department con- 


curs in this recommendation. You are accordingly directed to. cause 
such examination to be made by a competent agent or employe of your 


a office, to be specially designated by you for the purpose, who will be 


3 required to male full report upon the character, extent, and contents 
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of the caver n, as far as the same has bash explored, and upon dis con- 
ditions, if any, which may indicate the desirability or expediency of. 
fur ther explorations being made to the end that the full extent of the 
cavern may be definitely ascertained. Upon receipt of such report 
you will transmit the same to this’ Depar tment, accompanied by your 
- further recommendations in the premises, in order that the attention — 
of the Congress may be called thereto in the event it shall still be 
deemed advisable that a per manent reser ane of me Jands embr acing | 
the cavern be established. . 
In the mean time the lands here in question, togeth er with the {andes 
_ immediately surrounding the same, to the extent deemed advisable by _ 


_ your office, and so far as not already disposed of, will be reserved 
from. settlement, and from disposition ae ay of the public land. 


laws. 
The decision of your office 3 1s affirmed. 


SETTLERS ON CEDED INDIAN RESERVATIONS—ACT OF MAY 81, 1900. 
-Insrrvorions. | 


| Commissioner Hermann to registers and r comers, United States land 
apices, June 18, 1900. 


Your attention is called to that portion of the act of May 31, 1900 
(Public—No. 181), entitled “An act making appropriations fo the 
current.and contingent expenses of the Indian Department and for 
fulfilling treaty stipulations with various Indian tribes for the fiscal 
year ending June thirtieth, nineteen hundred and one, and for other 
purposes,” which reads as follows: ; 

That the settlers who purchased with the condition annexed of actual sett em ent 

on all ceded Indian reservations be, and they are hereby, granted an extension to’. 
- July first, nineteen hundred and one, in wien to. make payments as now provided : 
by Taw. : | 
_. Ags proof and payment must abe made at ee same time, an extension 

of time for.making payment involves a corresponding time within 
which to make final proof. This act does not, however, limit the time — 


within which proof and: payment are to be made in cases where, under <2 | 


for “mer acts, such payments will not become due, until after 5) uly 1, 
1901. 7 

This ; an éxtends the time for making’ final proof and apiient of : 
final commissions on the lands affected by the act of May 17, 1900 
(Circular June 5, 1900), where such payment becomes due prior to a8 
July 1, 1901. a 7 a 

Approved: | 

iE. A. Hirencocr, 
| «Secretary. 
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. REPAYMENT—LAND EMBRACED IN RAILROAD GRANT. 


Henry Cannon. 


If the greater portion of a legal sibciyon inpinded in a desert-land entry, made 
prior to survey, is found, upon survey, to be within an alternate odd-numbered. 
section which had passed to a railroad company under its grant before aay entry 
was allowed, and had therefore ceased to be public land, said entry was “erro- 
neously allowed and can not be confirmed, i and the eau 18 entitled to. 
_ repayment. 
Excepting instances of eiesiiacon! for conflict, hg criterion by which to ae 
whether repayment is authorized by section two, act of June 16, 1880, is not, 


What was the reason for the cancellation of the entry? but, Was the entr yerro- | 


. Too allowed and not sapcepuole of confirmation? | 


¢ Asteig Secretary Ryan to the Commissioner of the 6 General Land Ofivce, ° 
— (W. V. D.) Oo December 38,1900. (C. J. G.) i 


_. The facts in this case are that under the act of March 3, 1877 (19 
 Stat., 377), and on August 29, 1882, Henry Cannon made desert-land 
entry for six hundred-and forty acres of unsurveyed land in the Helena, 
-Montana, land district. August 10, 1887,.the entry was canceled, after 
due notice to Cannon, for the reason that he had failed to show com- 
pliance with the desert-land law. The Jand was surveyed in the field 
in 1892, and the survey approved March 23, 1893. It is claimed that 
it was developed and ascertained by this survey that the land embraced 
in. the entry was largely within an alternate odd-numbered section 
within the place limits of the grant to the Northern Pacific Railroad 
Company, and that by reason of the definite location of the line of said 
railroad, which was effected prior to the allowance of said entry, the 
lands within. said alternate odd-numbered section had passed to said 
railroad company and had ceased to be public lands subject to the 
operation of the desert-land law prior to the allowance of Cannon’s 

entry. The files of your office show that said line of railroad was - 
definitely located July 6, 1882, prior to the allowance of Cannon’s © 
entry; that the land in question i is non-mineral and otherwise of the 
character granted to said company if within an odd-numbered section; 
and that prior to the cancellation of his entry, Cannon called the atten- 
tion of your office to the fact that the land covered by his entry was | 


within the exterior limits of the grant to said company, and because of 
its unsurveyed condition he could not then determine whether it was - 


within an odd-numbered section or an even- number ed one, In: conse- _ 
quence of which he asked instructions fr om. | your office respecting the 
- further steps to be taken by him. 
Cannon now alleges that in. large measure he ‘corned with: (ie | 
requirements of the desert-land law respecting the lands covered by. his 
said entry, but that his failure to fully comply therewith and to offer 
proof thereof was due to the fact that, after his said communication of — 
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1886 and before the cancellation of his entry, he became fully con- 
-yinced that the right to the greater portion of the lands covered by his 
entry had, prior to the allowance thereof, passed to the railroad com-— 
pany cade its grant, and that. ther one he could not obtain title | 
thereto under his entry. >, 4 
- . Your office decision now under review sented Graney 8 application 


for repayment for. the reason that his entr vy was not canceled because | : 


of any conflict with the grant to the Northern Pacific Railroad Com- 
pany, but was canceled solely for the reason that he had. failed to show 
compliance with the desert- land law. ) 

The papers submitted are not such as to enable the ee tment to 
determine whether the lands covered by Cannon’s entry as. subse- 
- quently surveyed embraced the greater portion of any legal subdivi- 
sion (Paragraphs 4 and 9, Circular of June 27, 1887, 5 L. D., 708; 
General Land Office Circular of 1884, pp. 85- 36) of an alicrnats edde 
numbered section within the place limits of the grant to the Nor thern a 
Pacific Railroad Company, the right to which, by reason of the prior 
definite location of the line of said railroad, hea passed to said: com- 
pany before Cannon’s entry was made; but, if so, his entry embraced 
- lands which had theretofore ceased to be able lands, which :were not 
subject to the operation of the desert-land law, which ought not to 
have been included in Cannon’s entry, and to which he could not. 
obtain title by compliance with the desert-land law. Allowance of 
such an entry was err oneous, and the entry was not susceptible of con- 
firmation. In such an instance the entryman, upon complying with 
the terms of the second section.of the act of June 16, 1880 (21 Stat., 
287), is entitled to repayment, because his entry is one which ‘‘ has 
been. erroneously allowed: and can not be confirmed.” It is true that 
at the time of the allowance of Cannon’s entry the odd- and even- — 
numbered sections within the place limits of the portion of the rail- 
‘road grant. including the lands in question had not been identified. by 
survey, and that it could not then be told whether the lands in ques- 
tion would upon their future survey fall within an odd-numbered 
section the right to which had passed to the railroad company, or. 
within an even-numbered section which remained public land; but it 
was known that the line of railroad had been theretofore definitely 
~ located and that upon the identification of the odd-numbered sections — 
by the. public surveys the right of the railroad company to these 
specific sections would take effect as of the date of the grant so as-to 
cut off all claims initiated after ‘such definite location. (Wisconsin 
R. R. Co. v. Price County, 183 U. §., 496; St. Paul and Pacific R. Re 
_Co. vw. Northern Pacific R. R. Co. 139 U. S., 1; Deseret Salt Co. v. Tanpey, 
142 U..S., 241.) | 

‘Itis iparintes ial that your office en the cancellation of Cuaron 8 
entry solely upon the fact that he had failed to show compliance with | 
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the deser t-land: aw, “Exeepting raseaiieae of sactollation: for Peaniee 
the criterion by which to determine whether repay ment is authorized 
by section 2 of the act of June 16, 1880, is not what was the reason — 


- . for the cancellation of the entry, but was the entry erroneously allowed. 


and not susceptible of confirmation? (See William D. Wheeler, eu 

LD, 355.) _ | 

The papers are. herewith retur cea er a upon fur ther investiga- 
tion, the land covered by Cannon’s entry is found to have embraced. 
the greater portion of a legal subdivison in an alter nate odd-numbered. 
section which had passed to the railroad company under its grant _ 
before said entry was allowed, as is claimed by Cannon, his eas | 
| tion for repayment, will be allowed. - . 2 


———————y 


DuRRENE ET AL. 2. Macr? 8. Herrs. 


| Motion for review of depar tmental decision of itu 8, 1900, 30 
i, D. , 216, denied by Acting Secretary Ryan, December 3, 1960. 


erent 


MINING CLAIM—APPLICATION FOR PATENT—PROTEST. | 
CoLEMAN v. HomestaKE Mintne Co, ET AL. 


In a case arising on a protest, by an. alleged: co-owner, against an. application for 

patent to a mining claim, where the matters of protest involve disputed questions 
under a local statute of limitations, and as to the effect of conveyances of interests 
in the claim applied for alleged ‘to. have been made without consideration, the 
proceedings upon the application for patent will be suspended and the parties 
given an opportunity ‘to litigate and settle the matter by SpErOpT late cae 
proceedings in the courts of the vicinity. 


| Acting Secretary Ryan to the Comiisstones of the General Land Office, 
| (W. Vs Dy December 3, 1900. (C.J. W.) 


August 5, 1899, the Homestake Mining Cana: and George 
Banschback filed application for patent to the Galatea lode mining 
claim, survey No. 270, Rapid City, South Dakota. Notice of the appli- 
cation was duly published for sixty days from August 7, 1899, during © 
which period no adverse claim was filed. October J 19, 1899, entry was 
: allowed upon the application. | 
- January 38, 1900, Timothy D. Coleman filed a pr otest against the 
issuance of patent on said entry as it stands, claiming to be a co-owner, 
with the applicants for patent, of said claim. He presented an abstract — 
of title in support of his contention, and asked that his name bei inser ted 
in the patent pr oceedings as a co-owner of the claim. : 
- January 20, 1900, your office directed the local officers to advise the — 

applicants that, Oey would be allowed ae days fr om notice ‘within : 
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ae to. se. cause o Coleman’s name should not be icereed in. 


the register’s final certificate of entr Js ie in the patent when issued, 
-. or to appeal. - | 
~ April 20, 1900, the applicants answered said ales ae the pr O- 
testant’s lana of co-ownership, and, June 6, 1900, protestant, replied 
- thereto. 
» July 11, 1900 , your office ae ed the answer and reply, and. held 
that protestant’s name should be inser ted in the final certificate and in 
' the patent, when issued. : 
The applicants: have appealed. 7 | $5 oF 
‘The location of the Galatea lode claim was ayes by H.:H. Bole and | 
j ohn Cranston, June 1, 1878, and all parties to the. controversy claim 


_. title through them. 


Coleman alleges that, he iesned: a deed, Je une 21, 187 8, aad by 
H. H. Bole, one of said locators, for an unidevided six handred and 
twenty-five feet of said Galatea lode. which was recorded on the same 
day, ‘in the office of the register of deeds of Lawrence county, South 7 
- Dakota; that soon thereafter the record was destr oyed by fire; that he 

_ did not cause the deed to be re-recorded until November 9, 1899; that 
about the 14th day of October, 1878, said H. H. Bole eosuted and 
_ delivered to him another deed for an mind ided 9124 feet of said Gal- 
~ atea lode, which deed was not recorded until the 9th day of November, 
1899. . He claims that he is 8 yet the owner of the interests indicated by’. 

' said deeds. 7 

- The applicants, in answer on the rule to show cause, and in answer to 
the contentions of Coleman, say that the deeds ae which Coleman: 
~ claims were without valuable consideration, and vested no beneficial | 


interest in him; that they had no notice or knowledge of said deeds’ - 


~ until since thoy made entry; that if Coleman ever had any interest 
under said deeds he abandoned it; and that his claim is long since 
barred by the statute of lnieations applicable to such matters in the 
State where the land lies. They file an affidavit, sworn to by Bole, in 
_ which he admits the execution of the deeds in question, but says, in. 
substance, that they were executed for the purpose of saving him (Bole) 
from the consequences of certain threatened litigation; that said deeds. 
were without any valuable consideration, and were intended as trust — 
deeds for his benefit, and conveyed no beneficial interest in said land to 
Coleman; that Coleman never was in possession or control of the land 
or any part of it, and never asserted any right thereto until recently. 
These averments are denied by Coleman. -They also file the affidavits _ 
_of five other parties. The protestant filed eight affidavits in support. 
of his contentions. In many respects the affidavits are directly con-. 

tradictory, and leave the disputed points in doubt and uncertainty. 
_ The abstract of title which accompanies the application for patent — 
is duly attested by the register of deeds of Lawrence county, South 
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Dakota, under Ante of August ue 1899, ats purpor ts to show title to 
the entire Galatea claim in the applicants, and that at that time there — 
were no instruments of record in said register’ s office affecting the title 
to said claim, other than such as ae in said es om con- 
flicting claims or locations, ifany).’-. | | 
October 10, 1899, said register of feats cerned that no conveyances 


ro affecting the Galaten claim had been recorded or filed in his office since 


the date of his former ee and. neo this state of the record the 
entry in question was allowed. 

The abstract of title filed by Gaim, is re December Zh, 1899, - 
_ It is entitled * Continuation of Abstract of Title in Galatea Lode.” It_ 


ig signed by the same register of deedg, and shows the record of the 


two deeds from Bole to Coleman, as stated in the protest. , 
In the ease of Thomas ef a. v. Elling, decided by the Department | 


-. December 18, 1897 (25 L. D. ,» 495), it appeared that Elling made appli- | | 


cation for patent, for the Spratt lode-mining claim, situated in the. 
State of Montana. Thomas e¢ a. filed pr otest and d alleged adver se, in 
which it was stated that they were— oo. 


the owners of and entitled to the’ possession of an undivided sie halt interest i in and 
to the Spratt lode mining claim, described in said application. 


Suit was. brought on the alleged adverse, and was still pending 3 in 
the court when the. case. of the application for patent reached the | 
Department on appeal from the action of your office refusing to dis-. 
miss the alleged adverse. claim on the motion of the applicants. In 
considering the appeal; after citing the case of Turner v. Sawyer (150 
U.S., 578), in sapport of the proposition that the protest or so-called 
nage, claim was not such a one as could. be recognized as an adverse 


-. claim necessitating the institution of proceedings in a court Or compe- - 


tent yur isdiction, the Department held as follows: 


 Itis the duty of the land department, excepting in controversies referred to the 
courts by the statute, to determine before issuance of patent whether the applicant is. 
-entitled thereto, and the fact that such controversies may be litigated in the courts 


_. .after issuance of patent does not relieve the. Department of its duty in the premises, 


Where the matter has already. been decided by a court of competent jurisdiction 
the question may arise whether such a decision is conclusive upon.the Department, 


but without deciding that question ‘it seems clear that where the dispute does not’ 


“involve the character of the land, or the qualifications of the entryman, or his com- 
-pliance with the law under which title is sought, the Department may properly accept | 
and follow the judgment of a court of competent jurisdiction, determining as between. . 
contending parties their respective rights to, and interests i in, the land in controversy, 

“The Department is not required to await the bringing of suit, because it isnot so pro- | 


- -vided in the statute and because there is no obligation upon either party to invoke 
‘the jurisdiction of a court as there is in the instance of an adverse claim. Here suit 


has been- instituted in the local court for the purpose of settling the question of joint © 
-ownership. Jurisdiction of the subject-matter may exist even though not recognized - 
by sections 2325 and 2326. The land department may therefore well await the result 
Of that suit pao giving : further eoueiderston to the protest. 7 
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| ~The ease of Malaby ». Rice ef al. devided by the Court of Appeals. 
_ of Colorado, September 10, 1900 (62 Pac. Rep. , 228), was a suit brought | 
“by Rice e al. against Malaby, for the purpose of having the defendant 
adjudged a trustee, and as holding in trust for the benefit of the plain- 
tiffs certain andivided par ts of the Mallet lode mining claim, situated’ 
in the Cripple Creek mining district, in said State. The defendant 
had filed an application for patent and had secur ed an entry of the. 
claim in his own name. In Ene of. the questions presented the 
court said: . _ 
The chief contention of defendant ; in. his nary is that the United stats Jand ° 
- department alone had jurisdiction of the controversy, and that a court of equity | 
should not, if at all, assume jurisdiction until a patent-for the claim had been issued 
by that department. This claim is based upon an alleged rule of the general land 
office to the effect that ‘‘one holding a present joint interest in a mineral location in 
* an application for a patent, who is excluded from the application, so that his interest 
-would not be protected by the issue of patent thereon, may protest against the issue 
of patent as applied for, setting forth in such protest the nature and extent of his 
interest in such location, and such a protestant will be deemed a party i in interest 
entitled to appeal.” Without attempting to discuss the extent, application, or object 
of this rule, it is obvious that it does not, and could not, apply to the matter in con- 
troversy. Here the question presented was one solely for judicial determination, 
_ namely, whether or not the plaintiffs herein were holding a ‘‘ present joint interest’’’ 
in the location. If such a protest had been made, and received by the land depart- 
ment, it would not have assumed judicial functions, and undertaken to decide the 
controverted point, but would have referred the parties to the courts for redress. 
The plaintiffs had a clear right to commence this pr oceeding in court, because it: was 
the court alone that’ could determine the matter. The suit was not an attack, either 
collateral or otherwise, upon the proceedings in the land office. Neither was the suit 
instituted prematurely.: The par ties were not compelled to wait until a final patent 
had been issued. — 

_ While accepting iii aus of a Court of eta se Gants 33 
excepting that portion thereof. which séems to hold that this Depart- 
ment can not ascertain and determine for itself, in the absence of any 
: judicial determination thereof, who among contending claimants under 
the same location is the owner of a mining claim for which a patent is. 
being applied for, and therefore whether the applicant is entitled to a 
patent, it is deemed. the better course for all concerned in a case like 
this, involving disputed claims under a local statute of limitations and 
questions of fraud due toa claimed secret understanding as to the effect 
of conveyances of undivided interests ina mining claim alleged to have 
been made without any consideration, that the parties be given an 
opportunity to litigate and settle the matter by appropriate judicial. 
proceedings in the courts of the vicinity, and for that purpose further 
action in this matter by the land department will be suspended for a 
period of ninety days from notice hereof, which will forthwith be given. 
by your office. In the. event that suit shall be so instituted by either 
party and prosecuted with reasonable diligence to a final determination, 
the suspension of pr oceedings j in the land department will be continued 
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until the controversy 18 finally determined in the courts, In the event 
that no suit is brought within the time named you will retransmit the 


ee papers to this Department for such action as may be deemed De oper. : 


‘Your oftice decision i is modified to conform her eto, a 


ACQUISITION OF TITLE LO COAL LANDS IN ALASKA—ACT OF WIUNE G, 
1900. 


I Nae oONd. 


Comimessvoner. Hermann to regusters and recewers, Destrict of Alaska, 
Sune 87, 1900. 


Your attention is directed to the following act of Congres ess, appr ‘oved 
June 6, 1900, extending the coal land laws to the District of Alaska: 


“An act to extend the coal land laws to the District of ‘Alaska. i 
Be it bnitieth by the Senate and House. of Representatives of the United States of pore woh 


in Congress assembled, That so much of the public land laws of the United States are 


- hereby extended to the district of Alaska as. relate to coal lands, namely, sections 
~ twenty-three hundred and forty-seven to coe bundred and ee inclu- : 
Sive, of the Revised Statutes. _ t, ; 


Under the coal land law, secon 934T to 2859: inalaaives ee die gh 


Revised Statutes, and the regulations thereunder ‘estied July 31, 1882, 
~ eoal land filings and entries must be dy legal subdivisions as made by 

the regular United States survey. 
Section 2401 of the Revised Statutes, a as amended by act of f August 

20, 1894, is as follows: =~ ae 


| Sno. 2401 (as amended by act of Mate 20, 1804). “When thé settlers in any town- 
ship not mineral or reserved by the government, or persons and associations lawfully 
possessed of coal lands and otherwise qualified to.make entry thereof, or when the _ 
owners or grantees of public lands of the United States under any law thereof, desire — 


a survey made of the same under the authority of the surveyor-general, and shall file. — 


an application therefor in writing and shall deposit.in a proper United States depos- 
itory to the credit of the United States a sum sufficient to pay for such survey, together . 
with all expenditures incident thereto without cost or claim for indemnity on the 
United States, it shall be lawful for the suryeyor-general, under such instructions as 
may be given him by the Commissioner of the General Land Office and in accord- 
~ ance with law, to survey such township or such public lands owned by said grantees 
of the government and make return thereof to the general and proper local land’ 
office: Provided, That no application shall be granted unless the township so pro- 
posed to be surveyed is within the range of the regular progress of the public surveys 
embraced by existing standard lines or bases for township and subdivisional surveys. 


Under said section 2401 as amended, persons and associations law- 
fully possessed of coal claims, upon unsurveyed lands, may have such - 
claims surveyed, provided the township so. proposed to be surveyed is 
- within the range of the regular progress of the public surveys 

em raced. by existing standard lines or pases tor oe and sub- 
divisional surveys. at i 
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Aiienek the. Sesto: of public land. sur veys was: noricnded to the 
district of Alaska by a provision contained in the act of Congress 
-approved March 3, 1899 (30 Stat., 1098), no township or subdivisional 
surveys have been made, nor nee any standard lines or bases for 
township and subdivisional sur veys been established, within the dis- 
trict; therefore, until the filing in your office of the official plat of | 


: survey of the fownehip,: no coal filing nor entry can be made. _ 


Approved: 
K, A. Hrrencocn, Seeretary. - 


STATE SELECTIONS—SELECTION S IN EXCESS OF GRANT. 
STATE OF .WASHINGTON v. Frost. 


A state will not be permitted to contest an entry, with a view to selection of the . 
land involved under a grant to the State, where it appears that approved and 
pending unapproved selections on account of said grant equal or exceed the 
amount granted. 


Acting Seoretary fiyan to the Commissioner of the General pe Office, — 
(W. V. D.) — December §, 1900. (F. W. CC.) 


With your office letter of November 28, last, was transmitted the 
- record in the matter of the contest of the State of Ter v. John 
B. Frost, ane lot 2, NW. + of SE. + t, NE. $ of SW. 4, and SE. 4 
of NW. 4, Sec. 34, T. 20 N., R. 8 E., W. M. “Onmpis ren district, 
Washington, on apcal by J ohn B. Frost from your office decision of 
July 20, last, wherein his homestead entry covering the above-described 
tract was held for cancellation on the contest of the State. 

A plat of the survey of the township in question was filed in the 
local office May 4, 1899, and on that date John B. Frost made home- 
stead entry of the land in question, alleging settlement on the land in 
April, 1897. -On the 27th of May, 1899, the State of Washington filed . 


a list of selections, including this tract, the selection being on account. | 


of the grant of 90,000 acres for agricultural college purposes, made 
by the sixteenth section of the act of February 22, 1889 (25 Stat. , 678). . 
Said list was rejected as to all the tracts in senilict with enti ies of © 
record and accepted as to the tracts free from conflict. | 

On July 1, following, however, the State filed a contest against © 
Frost’s entry setae up its preferr ad right of selection granted by the 
act of March 3, 1893 (27 Stat., 593). Hearing was held under said 
contest, and upon the Peaaong adduced the local officers found in 
favor of the entryman, but upon appeal your office decision of July 
20, last, found that Frost was not a bona jide settler on the land at the 
sate of the filing of the plat of survey of the township in the local © 


land office, and for that reason sustained the contest neonate ae the 


State. -Frost has appealed to this Depart tment. 
24368—V ol. 30—24 
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"Two dive after tr ansmitting Frost’s real your orice by letter of 
November 30, last, called attention to the fact that there had been 
already approved on account of this grant of 90,000 acres, 78,593.34. 


Acres, and that at the date of your report the State had pénding, wee 


unapproved, selections amounting to 12,317.89 acres. Jthad thus, with 
the approved and pending unappr oved selections, exceeded the total 
amount of the grant 911.23 acres. . 

Jn view of this report the Department distivases the contest of the | 
State against the entry by Frost, without. consideration of the record | 
made thereon, for the reason that a contest by the State will not be 
permitted with a view of selection under a grant where it appears that 
approved and pending selections on account of that grant equal or — 
exceed the full amount granted. See circular letter addressed to 
REISE and receivers, pee November 10, 1900 Co L D. oe 


cae 


ne ee 


HOMESTEAD SETTLER—QUALIFICATION—OWNERSHIP OF LAND. 
PaTTERSON wv. MILLWEE. 


‘One who has by a valid contract sold and agreed to convey lands, the legal title to 
which remains in him only ag security for the unpaid purchase money, is not, 
within the meaning of the act of May 2, 1890, seized in fee simple of such lands. 

A formal application to enter, made within three months from settlement, is not 
required to protect such settlement as against the intervening application of 
another, if the settler files a protest apainet the acceptance of said application, 
alleging his own priority, within three months aiter the land becomes subj ect to | 
entry. . 


Secretary enooe to the Commesseoner of the Genanéd Land Office, 
(W.V. D.) _ . December 6, 1900. (J. R. W.) 


Frank Millwee appealed from your office decision of August 2, 1900, 
holding that Dora Patterson has superior right to enter the SH. 4, 
| Sec. 9, T. 10 N., R. 3 E., Oklahoma, Oklahoma. 

‘May 24, 1895, said Millwes made application to Satay said land,. 
which. was rejected by the local office. On his appeal that action was 
reversed by your office decision of November 15, 1898, and November o 
21, 1895, his application was placed of record. 

Other applications for the same land were made, not necessary t to 
be noticed, no rights being now asserted thereunder. | 

August 21, 1895, Dora Patterson filed uncorroborated affidavit of 
protest against allowance of any of the applications to enter the tr act, 
alleging that she, on May 23, 1895— | | 
entered the Kickapoo. reservation east of eaid tract and ees enter ea upon 


and selected said tract as a homestead; as an evidence of her settlement she imme- 
diately staked said claim. and remained in possession of the - same, living in a tent 


“3 until ¢ a house was er ected thereon, Ww hich house she Bas: “OE as her home since 
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the completion of the same. “That said selection and settlement was made j in peed 
faith for the purpose of a homestead and prior to the settlement or selection of said — 
tract by any other person or ' persons, and that she still claims said tract as her 
homestead. | 


December 20, 1895, dtentaat moved for dismissal of ‘said protest, 
because not cor cobor ated and because Patterson filed no application to 
_enter the land within three months from date of settlement. The 
- motion was overruled. Notice issued, September 10, 1896, for hear- 

ing. Hearing was had at the local office February 24, 1898, both 
parties appearing in person and with counsel. The local office ren- 
dered opinion, January 14, 1899, that the motion to dismiss the protest. 
should have. been sustained; that it could not be determined on the 
conflicting evidence which party was the prior settler; that Millwee 
was not disqualified by being the owner of more than one hundred and 
sixty acres of land at time of settlement; that Patterson failed to file 
~ homestead application within the required time, and failed to establish 
_ her charges; and recommended that defendant’s entry be held intact. 


Your office decision held that said Millwee, at the time of his settle- _ 


ment was disqualified to make said entr 'y under the act of May 2, 1890 
(26 Stat., 81), which provides: | 


No person who shall at the time be seized in fee simple of one hundred and ‘sixty: 


'- acres of land in any State or Territory, shall hereafter be entitled to enter land 1 in the 


said Territory of Oklahoma. 


Millwee’s disqualification to make entry was ‘not char ged 3 in the pro- 
test. It arose during the hearing, on his cross-examination.. Novem- . 
ber 13, 1894, Millwee was the owner of. one hundred and sixty acres 
and some lots in Texas, which for $1150 he sold to Lizzie Ham, and 
by a bond for title agreed to convey to her upon payment of $650 
deferred purchase money, the last installment of which matured 
~ March 1, 1897. August-14, 1895, Millwee conveyed the lands so sold 
to his vendee, reserving a vendor’s lien for the unpaid purchase money. 
The bone ‘ides of this bond for title and eupeeduent deed is not ede 
tioned. | 

An estate in fee anole is the greatest estate or interest in sind 
which can be possessed, or can exist. An owner in ‘fee er Is 
defined by Blackstone (2 Com., 104) thus: 

He that hath lands, tenements, or hereditaments, to hold to him and his heirs for- 
ever, generally, absolutely and simply without mentioning what heirs, but referri ing. 
_ that to his own pleasure or to the disposition of the law. 

The object of the homestead statutes is to enable those not being 
— owners of land to’ aequire homes. The object of the provision in 
question is to prevent those owning lands from abusing the public. 
bounty and absorbing the public lands to the exclusion of the intended 


objects of the bounty. By section 2289 of the Revised Statutes of the | : 


United States, no one who is the “proprietor” of more than one hun- 
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dred and sixty acres is ‘permitted to acquire any right: under the 
homestead law. The object of the law, and the terms used in other 
acts 7 part materia, must be considered and such equitable construc- 
tion given as will effectuate the intent of Monee ess — attain the 
object it had in view. | 
‘The quality of-Millwee’s ere in the land was snide - the. con- 
tract of sale. He no longer held title “absolutely,” or had any inter- _ 
‘est in the title except as security for unpaid purchase money. (Boon ~ 
— », Chiles, 10 Pet., 225.) Hig purchaser could, on payment, compel con- . 
veyance of the title, and was the real owner subject to the lien for 
purchase money. Millwee could not dispose of the land in violation 
of the contract. He had parted with possession and was at the time of 
the opening and of his application to enter living on a rented Indian 
allotment. Having no land for a home, he was clearly of the class 
~ intended to be granted the benefit of the homestead Jaw. | In Gourley 
%. Countryman, 27 L. D., 702, it was held: 
At common law the owner in fee simple of land was such an owner as hed full dis- 


' posal of the title during his lifetime and upon whose death the absolute title descended 
to his heirs. 


It was held in that case that (syllabus): 


A final certificate for one hundred and sixty acres invests the holder with a fee . 
simple title thereto, and under the provisions of section 20 act of May 2, 1890, oper- 
. ated to disgalify him as a homestead claimant. ; 
The case last cited presents the converse of the proposition involved 
in the case at bar. Gourley by the final certificate did not acquire a 
legal title. That remained in the government until issue of patent. 
If Gourley became owner in fee simple, and disqualified; by acquiring 
complete equitable title and power to dispose of such right (Myers . 
Croft, 18 Wall., 291), then, in the case at bar, Millwee ceased to be: 
owner in fee simple upon execution of the bond for title, which 
deprived him of absolute title, power of disposal, and right to posses- 
sion of the land (Vardeman.v. Lawson, 17 Tex.; 10), even though legal 
title still remained in the vendor. It follows that one who has by a_ 
-. valid contract sold and agieed to convey lands, the legal title to which 
remains in him only as security for the unpaid purchase money, is not, 
_ within the meaning of the act of May 2, 1890, supra, seized. in fon. 
‘simple of such lands. Your office decision i is therefore in that a a 
reversed. | 
— It-is insisted by Millwee fine as Mis. Pinon aid not t within three 
rae from her settlement make formal application to enter the land, 


- - she has no longer any right that she can assert against him. _ Upon | 


this question your office decision held: 


- Patterson having asserted her rights by way of . protest within three ene from 
date of her alleged settlement, a formal application to enter the land in question was 
not required. Mills Vv. a 17. L. D., 345. | 
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This part @f youl office decision is affir med. 

This requires a decision of the case upon priority of settlement and 
bona fides of establishment and maintenance of residence. Upon the 
priority of settlement your office decision found: 

| Patterson rode a race horse specially trained for the occasion. Defendant rode a 
white pony which was apparently above the average. The testimony as to which 
first actually reached the land is conflicting, but it would seem that Patterson rode 
the ‘speedier animal. The testimony further tends to show that defendant either fell . 
or was thrown from his pony a short distance from the tract. | 


Both parties started at a gun-fire. The courses traversed by the 


contesting parties, if both pursued direct lines, could not differ by 


more than ten rods in a race of a few rods over a mile. Their points 
of arrival were near the northeast and southeast corners of the same 
quarter section, hidden from each other by an inter vening rise of | 
ground. It is not clear that any witness saw both arrive or noted 
accur ately their order of arrival. While there is evidence which 
‘‘tends to show that defendant either fell or was thrown from his pony | 
_a short distance from the tract,” yet the weight of that evidence is 
somewhat discounted by that of defendant and others that what wit- 
nesses refer ’to as a fall from his horse was in fact defendant’s volun- 
tary act in throwing himself from his horse while yet running and 
setting his settlement stake .before arising from the grotnd. In the 
rush of the race five- parties staked and made settlement at different 
points of the same quarter section, each claiming priority over all the 
others, these two still urging their contentions. 

Under the conflicting evidence it is not possible, after most sceotal | 
consideration of the evidence, to form a determination of the question 
of priority of settlement so clear: and satisfactory that no doubt will 
| linger in the mind as to the accuracy thereof, but considering all the | 
circumstances, the testimony of the witnesses, thet degree of apparent 
candor, and opportunity for observation, the evidence preponderates - 


to show that Patterson first reached the land and signified her intent | 


and act of settlement by staking the tract. She did some initial, 
formal, acts of improvement, and next day, or soon after, pat up a 


tent and occupied it for about ten days, and with help of hei father 


began construction of a dugout. It was not immediately completed 
owing to the dry and hard condition of the ground and her financial _ 

circumstances. Her stay was not continuous, she being absent engaged 
in collecting means to prosecute and improve her claim. By July 16th © 
her dugout was completed and she moved into-it. She did some plow- 
ing and planting, and, while absent-during part of the time, kept her 


_ things on the claim and was herself frequently there till February, 


1896, since which time no question is made of her actual residence and 
cultivation. 

-Millwee’s acts of r esidents and 1 impr ovement differed little from those | 
of Patterson. -He was engaged in care of his crops on the rented 
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allotment, en he harvested are in part suave to the claim and 
_eribbed and stored there for use. He completed and occupied | a dug- 
out on the claim the latter part of September. There is no reason in | 
' the record to question the good faith of settlement, residence or 
improvement of either of the parties. Patterson having the priority 
of settlement must be accorded the right to enter. the tract... The con- 
clusion reached by your office decision, awarding her the right of 
entry and pele: Millwee’s entry for cancellation, is therefore 


affirmed. 


. THE | MARBURG LODE MININ G CLAIM. a 


Motion for review of departmental decision of Aeonst 3, 1900, 80 ; 
LD., ae denied ee cele Hitchcock, December 8, 1900. 


SECOND HOMESTEAD ENTRI@S—ACT OF JUNE 5, 1900. 
INSTRUCTIONS. 


Commasstoner Hermann to registers and receivers, United States land 
offices, June 27, 1900. | 


Your attention is called to the provisions of sections 2 and 8 of © 
the act of Congress entitled ‘‘An act for the relief of the Colorado 
Co-operative Colony; to permit second homesteads in certain cases, 
and for other purposes,” approved June 5, 1900 Sy 148), a 
copy of which sections is hereto attached. 

Section 2 provides that any person who has theretofore made a 
homestead entry and commuted same under Sec. 2301 R. S., and the 
~ amendments thereto, shall be entitled to the benefits of the heniestend 
laws, as though such former entry had not been made, but commuta- 
tion under Sec. 2301 R. S., shall not be allowed of an entry mace 
~ under this section. 

Section 3 provides that any person who t prior to the'y passage of this | 
act, has made a homestead entry, but from any cause has lost or for- 
faired the same shall be entitled to the benefits of the homestead laws, 
as though such former eutry had not been made. Therefore you will 

not hereafter reject a homestead application on the ground that the. 
applicant can not take the prescribed oath that he has not previously 
made such an entry or because he has perfected title under Sec. 2301 
R. S., to land entered under the homestead law; but he will be required 
to on by affidavit designating’ the entry formerly made by descrip- — 
tion of the land, number and date of entry, or other sufficient data, to 
enable me to identifiy the same on the records of this office, and that 


it was forfeited, or commuted as the. case many. be, ak lor to the passage 


. of the act. 
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In any case where the fore. entry 1 was made subsequent to the 
date of the act, the rule given on page 19, circular of July 11, 1899, 
remains uncharged. It will be observed that an entry made under 
section 2 can not be perfected by.commutation under Sec. 2301 R. 8. 
The fact that applicants have purchased, under the provisions of the | 
act of March 2, 1889 (25 Stat., 871), lands patented to the Flathead — 


Indians in Montana, shall not be held to have impaired or exhausted © | 


their homestead rights by or on account of apy such purchase. 
- Approved: 7 7 
KE, A. Hirencocsr, 

| Secretary. 


Sec. 2. That any person who has heretofore made entry under the homestead 
laws and commuted same under'provisions of section twenty-three hundr ed and one 
of the Revised Statutes of the United States and the amendments thereto shall. be 


-- entitled to the benefits of the homestead laws, as though such former entry had not 


been made, except that commutation under the provisions of section twenty-three 
hundred and one of the Revised Statutes, shall not be allowed of an entry made 
under this section of this act. 

Sec. 8. That any person who prior to the passage of this act thas made entry under 
the homestead laws, but from any cause has lost or forfeited the same shall be enti- 
tled to the benefits of the homestead laws.as though such former entry had not been 
made: Provided, That persons who “purchased land under and in accordance with 
the terms of an act entitled ‘“‘An act to provide for the sale of lands patented to cer- 
tain members of the Flathead band of Indians in the Territory of Montana, and for. 
other purposes,’’ approved March second, eighteen hundred and eighty-nine, shall . 
~ not be held to have impaired or exhausted their homestead nePe by or on account 
of any such purchase. . : | 
Approved June 5, 1900. 


Cie ened 


SHRIVES a, TACOMA Lanp Ooueies: 


Motion for review of departmental decision of September 15, i900, 
30 L. D., 252, cones by Secr etary Hitchcock, December 19, 1900. 


HOMESTEAD—QUALIFICATIONS—-INDIAN ALLOTTEE- ACT OF JULY 4, 
1884. ' 


Fraxk BERGERON. 


| The act of J ae 4, 1884, confers the benefits of the homestead law upon “Tndians”’ 
as distineusned from ‘‘citizens of the United States,’ and an Indian who, by. 
virtue of haying been allotted a tract of land, is a citizen of the United States. 
and no longer an Indian within the purview of said act, is not entitled to take a 
homestead by virtue of its provisions. 

A member of the Citizen Band of Pottawatomie Tagine. in Oklahoma, who has 
received an allotment of his proportionate share of the land held in common by 


his tribe, is not thereby disqualified from taking land for a homestead as a citi- 


zen of the United States. 
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Assistant Attorney- Gene ra Van Deine to the oe 0 of the Lnte- 
| Pu0r, December 22, 1900. | CW. CLP.) 


In response’ to your request for an opinion upon the matter. pre- 
sented by the letter of the Commissioner of Indian Affairs, request- 
ing to be advised whether Frank Bergeron, a member of the Citizen — 
Band of Pottawatomie Tndians, who has received an. allotment under. 
the act of February 8, 1887. (28 Stat., 388), of eighty acres of land 


~ within the reservation fou said band, is now entitled to make homestead a 


entry of an additional tract of eighty acres of the public lands of the 
United States, the following is respectfully submitted: 

The Commissioner of Indian Affairs says: 

The oftice does not see why the said Indian should not be permitted to fake ea 
entry under the Indian homestead law approved J uly 4, 1884 (23 Stat., 96). 
might be required, however, to state that he is not the owner of more than 160 acres 


— of land and has not acquired more than 320 acres under all the land laws just as any | 
other homestead entryman is required to state. 


The act of 1884 provides: 


That such Indians as may now be located on public lands, or as may under: the 
direction of the Secretary of the Interior, or otherwise, hereafter so locate may avail 
themselves of the provisions of the homestead Jaws as fully and to the same extent 
as may now be done by citizens of the United States: ete. 


This act confers the benefits of the homéstead law upon ‘‘ Indians” 
as distinguished from “‘citizens of the United States.” This party is - 
now, by virtue of having been allotted a tract of land, a citizen of the 
United States and no longer an Indian within the purview of said act, 
and is therefore not, entitled to take a homestead by vir tue. of i 
- provisions. | 

If he may claim ae benefits of the homestead law it is by virtue of 
his status as a citizen of the United States and not because he was at 
one time an Indian. 

Section 2289, Revised Statutes, as amended by the ae of March 3, 
—- 1891 (26 Stat. , 1095), provides that: 


Every person who is the head of a family, or who has arrived at the age of twenty- | 
one years, and is a citizen of the United States, or who has filed his declaration of 
intention to become such, as required by the naturalization laws, shall be entitled to 
enter one quarter section, or a less quantity of unappropriated public lands, to be _ 
located in a body in conformity to the legal subdivisions of the public lands; but no 
person who is the proprietor of more than one hundred and. sixty acres of land in — 
any State or Territory shall acquire any right under the homestead law. And every 
person owning and residing on land may, under the provisions of this section, enter 
other land lying contiguous to this land, which shall not, with the land go already — 
owned and occupied, exceed in the aggregate one hundred and sixty acres, 


By the sixth section of the act of February 8, 1887 (24 Stat., 388), 
it is declared that every Indian born within the territorial limits” of 
the United States to whom an allotment shall have been made, who - 
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has voluntarily taken up this enidolics separ ve and spac fr om. any 
tribe of Indians and has adopted the habits of civilized life, is declared. 
to be a citizen of the United States and entitled to all the noe pr Iv- 
ileges and immunities of such citizens. 
_ Every Indian who has received an allotment of land is a cae of 
the United States and every citizen of the United States having the 
other prescribed qualifications is entitled to the benefits of the home-. 
stead law. One whobecomes a citizen by virtue of having taken his 
share of the lands of his tribe, as an allotment, is as much entitled to 
- the benefits of the homestead law as one who becones a citizen by any - 
other method. | 
In Turner ». Holliday (22 L. D., 215) it was held that Holliday who 
had received a patent to eighty acres of land asa member of the Chip- 
pewa tribe of Indians, and who had severed his tribal relations and 
adopted the habits and customs.of civilized life, was a qualified home- : 
stead entryman. . 
The reservation for the Citizen Band of Pottawatomies in Okla- 
homa, was paid for out of money belonging to the Indians (Treaty of 
February 27, 1867, 15 Stat., 531), and the allotment thereof to the 
individual members of the band was simply a dividing up of their 
property. The allottees received nothing from the United States by 
reason of such allotment. It does not seem that the mere fact.that 
this man received his proportionate share of the land held in common 
by his tribe should of itself disqualify him from taking land for a 
homestead as a citizen of the United States. : 
After a careful consideration of this matter I am of opinion, and so 
advise you, that, upon the facts’submitted, Frank Bergeron is entitled 
_ 49 the benefits of the homestead law. In making an application for-an - 
entry be would, of course, be required to establish his qualifications: 
in the same manner as, any other applicant. | os 
Approved: | 
Tos. Ryan, 
Acting Secretary. 


FOREST RESERVATION—ACT OF JUNE 4, 1897 —AMENDATORY ACT OF 
JUNE 6, 1900. | “oe ne 


Rose Goup an AND MriiiNe Company. 


By the Bee of June 4, 1897, it was the purpose of Congress to provide a complete 
scheme for the contro] and administration of forest reserves, and by the last pro-. 


viso of the amendatory act of June 6, 1900, it was intended that forest reserva~ 


- tions then existing or thereafter to be created in the State of California should . 
be exempted from the operation of said amendatory act only, the act of 1897 
- remaining in force, unchanged, as to: such reservations. | 
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Acting Secretary Ryan to the Commissioner : 0 f the Gener ‘ab Land © 
 {W.Y. D.) Office, December 24,1900. (E. B., JR.) 


“Thave ree your office letter and accompanying papers, ask- . 
ing authority to sell, under the provisions of the act of June 4, 1897 
(30 Stat., 11, 35), and the regulations of April 4, 1900 (30 L. D., 28), 
ther eunden. a quantity of dead and matured eee timber in the San 
- Bernar dino forest reserve in California. Your office letter presents a 


question as to the effect of the last proviso in the amendatory act of 


June 6, 1900 (81 Stat., 661), upon the authority theretofore existing 
under the original act a June 4, 1897, to sell such timber m a forest | 
reservation in the State of Califor nia. 

The question presented arises upon the cites of the Rose Gold 
Mining and Milling Company to purchase one thousand cords of wood, 
to be cut in part from dead and in part from matured living timber on | 
unsurvyeyed lands approximately in sections 30 and 31,T.2N.,R.3E., | 
and sections 25 and 36, T. 2N., R. 3 E., S. B. M., within the limits 
of said reserve. The application conforms to the requirements pre- 
scribed in paragraph 23 of the regulations of April 4, 1900. — 

The act of June 4, 1897, is an appropriation act, in. the body of. 
which are found extended provisions for the control.and administra- 
tion of forest reserves established and to be established under section 
24 of the act of March 3, 1891 (26 Stat., 1095, 1103). The San Ber- 
nardino reserve was aatablished February 95, 1893 (27 Stat., 1068), 
under the said section. The introductory paragraph to these: oe 
‘sions 1 is as follows: 

* All public lands heretofore designated and reserved by the President of the United 

States under the provisions of the act approved March third, eighteen hundred and 

uinety-one, the orders for which shall be and remain in full force and effect, unsus- 

pended and unrevoked, and all public lands that may. hereafter. be set aside and 

reserved as public forest reserves under said act, shall be, as far as practicable, con- | 
trolled and administered in accordance with the following provisions. 

Then follow provisions declaring the purposes for which these reser- 
vations are established; providing for the protection, under the super- 
vision of the pecretar y of the Interior, of the forests therein; author- 
izing the sale of *‘so much of the dead, matured, or large eioweh of 
— trees found upon such reservations as may be compatible with the. 
utilization of the forests thereon;” prescribing the time and manner of 
giving notice of intended sales of such timber; regulating the payment — 
-and disposition of the purchase price, and providing for suitable super-. 

vision of the cutting and removal of the timber; authoring the Sec- 
retary of the Interior to permit, under regulations to be prescribed by ~ 
him, a limited “use of timber and stone found upon such reservations 

_ free of charge by bona fide settlers, miners, residents, and prospectors 
for minerals, for firewood, fencing, buildings, mining, prospecting, 
and other domestic purposes; ’ : ceaunine 2 an intent me Pye ohibit the 
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egress or ingress of actual settlers residing within the boundaries of 
such reservations or to prohibit any person from entering’ upon such — 
reservations for any: proper and lawful purpose, including that of 
prospecting, locating, and developing the mineral resources thereof, 

_ subject. to compliance with the rules and regulations covering such 
forest reservations; per ‘mitting the construction upon the reservations, © 
by such settlers, of necessary wagon roads and -other improvements, 
under rules and regulations to be prescribed by the Seer etary of the 
Interior; authorizing the surrender or relinquishment by the settler or _ 
owner of any tract covered by an unperfected bona fide claim or by a 
patent, within the limits of such a reservation, and the selection in lieu - 
thereof of other public land of equal area; authorizing the mainte- 
nance of schools and churches within the reservations and the occupa- — 


tion, for those purposes, of limited areas therein by settlers residing | 


within the limits or in the vicinity thereof; providing that the juris- 
diction, both civil and criminal, of the respective States over persons — 
within such reservations, and their rights and duties as citizens thereof, 
shall not be affected or changed son of the establishment and 
existence of the reservations, except so far as the punishment of 
offences against the United States therein is concerned; authorizing 
the use, for domestic, mining, milling, ov irrigation purposes, under 
State laws or the laws of the United States and the rules and regula- 
tions established thereunder, of all waters on such reservations; pro- 
viding for the restoration 6 the public domain of any public lands 
- embraced within such reservations and found better adapted for mini- 
_ ing or agricultural purposes than for forest usage; declaring that: any 
mineral ‘land: in any such reservations, which have been or may be 
shown to be such and subject to entry undet existing mining laws of — 
the United States and the rules and regulations applicable thereto, — 
shall continue to be subject to mineral location and entry; and, finally, © 
authorizing the President to modify any executive order establishing 
a forest reserve and thereby to reduce the area or change the bound- 
aries thereof, or to altogether vacate any order creating such areserve. 
This recital of the provisions of the act of June 4, 1897, shows that 
_ it was the purpose of Congress to thereby provide a sonmplote scheme 
for the control and administration of these forest reserves. Without 
this, adequate protection could not be given to the forests in such res- 
ervations, the purposes for which ‘the reservations are established 
could not be attained, and the establishment of the reservations would 
operate with unnecessary severity upon settlers residing therein and _ 
. others holding bona fide claims or owning patented lands therein, by © 
placing them in a state of greater or less isolation from market and busi- 
ness centers and from church, school, and social advantages, impairing. 
the value of their property for residence and other purposes, and would — 
also unnecessarily retard the development of the country adjacent or» 
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tributary to itis reservations a locking up and placing beyond iageul 
‘reach and utilization the timber, stone, and mineral resources and waters 
found within and on these reservations. 

It would be extremely unusual if, in the practical operation of legis- 
lation upon a subject as new as that of forest. reserves, experience did 
-not demonstrate the necessity of | changes 1 in the law in order to make 
it properly effective. It was found, accordingly, among other things, 
in the administration of the law, that the provision authorizing the sale 
and removal of the dead, matuted, and large growth of trees, ‘‘for the 
purpose of pr eserving the living and growing timber and pr ‘omoting 
the younger growth on forest reservations,” did not accomplish the 
purpose intended, by reason of the delay mid expense attending its 
operation, due lar eely to the long and costly notice required to be given | 
by Sublication before each proposed sale of timber, whether the quan-— 
tity to be sold was large or small. To remedy this defect a bill to’ 
amend. the provision in question, which had received the careful con- - 
sideration and approval of your office and the Department, was, on Feb- 
ruary 1, 1900, reported with approval tothe House from its Committee 
on the Public Lands. After being amended by adding thereto the last 
proviso mentioned in your office letter, the bill became a law, June 6, 

1900. It reads: 


That chapter two of the laws of the first session of the Fifty fith sige being 
an Act entitled ‘‘An Act making appropriations for sundry civil expenses of the 
Government for the fiscal year ending June thirtieth, eighteen hundred and ninety- 
eight, and for other purposes,’’ approved June fourth, eighteen hundred and ninety- 
seven, be, and the same is hereby, amended by striking out the following words 
where the same appear in said Act, commencing with the word ‘‘Before,”’ in line 
thirty-six, on page thirty-five of volume thirty of the United States Statutes at Large, 
and ending with the word ‘‘exists,’”’ in the forty-third line of said volume and page, _ 
as follows: ‘‘Before such sale shall take place notice thereof shall be given by the 
Commissioner of the General Land Office, for not less than sixty days, by publica- 
tion in a newspaper of general circulation published in the county in which the 
timber is situated, if any is therein published, and if not then in a newspaper of 
: general circulation published nearest to the reservation, and. also in a newspaper of 
general circulation published at the capital of the State or Territory where such reser- 

vation exists,” and insert in lieu thereof the following: ‘‘ Before such sale shall take 
place notice thereof shall be given by the Commissioner of the General Land Office, | 
for not less than thirty days, by publication in one or more newspapers of general 
circulation, as he may deem necessary, in the State or Territory where such reserva- | 
tion exists: Provided, however, That in cases of unusual emergency the Secretary of 
the Interior may, in the exercise of his discretion, permit the purchase of timber 
and cord.wood in advance of advertisement of sale at rates of value approved by 


him and subject to payment of the full amount of the highest bid resulting from the .— 


usual advertisement of sale: Provided further, That he may, in his discretion, sell 
without advertisement, in quantities to suit applicants, at a fair appraisemeut, timber 
and cord wood not exceeding in value one hundred dollars stumpage: And provided — 
further, That in cases in which advertisement: is had and no satisfactory bid is 
_ received, or in cases in which the bidder fails to complete the purchase, the timber 
may be sold, without further advertisement, at private sale, in the discretion of the 
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Secretary of the Interior, at not less than the appraised valuation, in quantities to 
suit purchasers: And provided fur ther, That the provisions of this Act shall not 

“apply to existing forest reservations in the State of California, or oe reservations that 
~ may be hereafter created within. said State.’’ : 


_ The question presented i is, whether the inst proviso o of the foregoing 
amendatory act, which was attached in the House after the bill had 
. been put upon its passage there, relates to that act only, or whether, 
as a part of such act, it is to be read into and form thereafter an 
operative part of the act of June 4, 1897. In the former case, forest — 
reservations then existing or thereafter to be er eated in the State of | 
California, only, are exempted from the operation of the amendatory 
act, the act of. 1897 remaining in force unchanged as to such reserva-_ 
tions; in the latter, by less than three lines at the close of an amend- 


ment to improve the methods of selling dead or matured living timber 


_ on forest reservations, the whole of the elaborate and comprehensive 
scheme of. the act of 1897, as hereinbefore briefly set out, for the 
administration and control of forest reservations, is. rendered inop- 


erative and, in effect, repealed as to that Staté, thus cutting off the | | 


large areas of forest lands in reservations there from needful pro- 
vision for their protection from fires and destr uctive trespass and 
depredation, and excluding the people residing thereon or adjacent 
thereto, owners of lands and holders of bona fide claims, miners, Ppros- 
pectors, and others, from: all the liberal and bonchoent provisions _ 
above enumerated which that act makes for their welfare. . It is 


believed that the former, rather than the latter, construction accords | - 


with and is in fact declar ative of the intent of Congress in the premises. 
The latter construction would discriminate very unjustly to the disad- | 
vantage of persons situated as above with respect to forest reservations 
in the State'of California, and to the advantage of others similarly 
situated with respect to forest reservations in the other States. and 
Territories. | 
_A slight change i in the punctuation of the act of 1900, “ r emoving 
the quotation marks from the end of the last proviso thereto and plac- 
ing them after the word ‘‘ purchasers,” immediately preceding that. 
proviso, thus separating and eliminating such proviso from the part 
of the amendatory act to be inserted in the act of 1897, in lieu of what 
is directed to be stricken therefrom, will, it is believed, make both acts 
read as Congress intended them to read. By this cheno} in punctua- 
tion the said last proviso will stand simply as a legislative direction 
that the change made in the act of 1897 by the act-of 1900, relative to 
the sale of timber, shall not apply to existing forest reservations in the 
State of California or to reservations that may be hereafter created 
within said State,” and this, the Department is well convinced, is its 
’ true purpose and intent. ‘Such change of punctuation rests upon | 
ample authority. It is well settled that. for the purpose of arriving at 
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the true meaning ‘of | a statute, courts oa bie same with cadh stops. 
or marks of punctuation as are manifestly required. United States 
 ». Isham (17 Wall., 496, 502); Hammock v. Loan and Trust Company 
(105 U.S., 77, 84); United States  Lacher (184 U.S., 624, 628); and — 
United States v. Oregon and California Railroad (164 U. S., 526, 541). 

Again, the construction herein arrived at seems to the Departaens 


to be the one consistent with sound reason. It does not. seem reason- — | 


able that Congress should, by the language used in the said last pro- 
viso, have intended to withdraw from forest reservations then exist-_ 


ing or thereafter to be established in the State of California, that 


~ executive administration and control which are essential. to’ the due 
protection and preservation of the timber thereon and to harshly dis- _ 
- eriminate, as already pointed out, against all persons in that State 
whose interests are In any extént: dependent upon the provisions of 
the act of 1897 as originally enacted. The most that seems to have 
been intended by said proviso was to except forest reservations in that 
State, by reason of conditions which, it was urged, were different from 
those existing in other States, from the new provisions of the act of 
1900 as to the manner of making sales of timber on such reservations. 

You are therefore advised that the sale of timber to the Rose Gold 
Mining and Milling Company may be made as applied for under the 
act of June 4, 1897, as originally enacted; and the said regulations of 
April 4, 1900, thereunder. The application of the said company and 
the papers which accompanied the same are herewith returned. 


St 


OLSON vo. TRAVER ET AL. 


Departmental decisions of March 10.and May 1, 1898, 26 L. D., 350 
and 628, recalled and set aside by Acting Secr stay Ryan; December 
OA., 1900, on the authority of the decisions of the Department in the 
cases of Burton e al. v. Dockendorf, 29 L. D., 479, and Tow v. Man- 
ley, 29 L. D., 504, and directions given that Traver’s homestead entry 
be canceled and the apppceuen of ou for a 1 confirmatory paent be 
granted. | | 7 


| RIGHT OF WAY —ACT OF MAY 14, 1896. 


New BEAR VaLuny ‘Trriaation Co. w. RopeERrts,. ‘TRUSTER. 


On application for right of way for conduits, canals, and pipe lines, under the act of | 
May 14, 1896, the. Department will not attempt to interfere with the control of - 
the water, or determine the rights of conflicting claimants thereto, except in so 

- far as may be necessary to ascertain whether the applicant has shown such prima 
facie right to the water as will entitle him to utilize, for the purposes oe 
plated, the grant for which he. ae applied. , _ 
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An application for riahit of way for sondaits, sauna aid pipe lines, under the act of . 
May 14, 1896, to be used for the purpose of generating, manufacturing, and dis- 
_ tributing electric power, will not be denied, on the ground of a prior appropria- 
. tion of the water, if it is made to appear that the water can be used for said 
purposes, and returned to its natural channel, without. impairment to the rights 
of the prior appropriator or material abridgment of ne uses to which it had been 

- applied under such prior appropriation. : 


Acting Seoretar y Leyan to the Conumassioner of the General Land Office, | 
(W. V. D.) SO December 2h, 19000 . (WJ. HAF) 


This case is before the Department on appeal by the New Bear Val- 
ley Irrigation Company from your office decision of May 22, 1900, 
sismmincine its protéest against the gr anting of the application of E. D. 
Roberts, trustee, under the act of May 14, 1896 (29 Stat., 120), for — 
right of way ahi the San Bernardino forest reserve for certain con- 
‘duits, canals, and pipe lines, and for the use of 19.75 acres of ground 
in the E. 4 of the SE. 4 of the SE. 4 of Sec. 18, T. 1.N., R. 1 W., Los 
Angeles, California, land district, for the purpose of generating, man- | 
ufacturing, and distributing electric power. | 
On December 3, 1897, Roberts, as trustee, filed an eapplictien foe 
the proposed right of way and power-house site, accompanied by maps: - 


and field notes of the survey thereof and abstract of title to water 


rights to be used in connection therewith, and on June 22, 1898, an 
amended map was filed. These show the plan of the plant, and that 
the applicant proposes to divert the ordinary summer flow of water 

from the Santa Anna river, at a point on said stream in section 14 of © 
said township, and convey it thence through an open cement ditch and 
tunnels to a point on Deer creek, a tributary of said river, where the 
water of said creek will also be diverted and the combined waters of, — 
said river and creek conveyed therice to a point in section 9 of said 

township where said waters will be united with the water from Bear 
creek, another tributary of Santa Anna river, diverted therefrom at a 
point on said stream in section 28 of said township and conveyed to” 
the point of intersection in section 9 through cement ditches, pipe 
lines, and tunnels, and thence the combined waters taken from said _ 
streams are to be conveyed through cement ditch and pipe line to. the 
power house site in section 18, where the same are to be utilized for 


~ electrical purposes, and returned to Bear creek near its junction with 


the Santa Anna river about four miles below the point of diver sion on 


_ the last mentioned stream. _ - 


_ The New Bear Valley Irrigation Companys: on April 19, 1898, filed 

« protest against the granting of Roberts’s application, alleging that — 
the protestant company, through valid appropriations made in accord-’ 
ance with the laws of the State of California,-had acquired prior vested — 
rights in and to the waters of the Santa Anna river and its tributaries; — 
that said waters then were, and for many years have been, used by the 
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| ‘habitats of Highlands, Redlands, Gres. Misstanae o, and Perris, 
for irr igation and domestic purposes; that protestant had a valid loca- 


tion, made in 1889, for the building of a reservoir and the storage of 


all the surplus water flowing in the Santa Anna river, upon which 
$25,000 had been expended, and that Roberts’s proposed diversion of 
the waters of said stream would materially diminish and curtail the 
amount of water to which protestant and the inhabitants of the towns | 

hereinbefore mentioned were entitled for irr igation and domestic pur- 


poses, and would render worthless protestant’s storage reservoir in — 


process of construction. - _ 

Protestant having failed to specifically aleve that ‘its reservoir site 
was situated on that por tion of the Santa Anna river from which appli- — 
cant proposed to divert the water, your office, by decision of Septem- 
ber 28, 1898, assumed that it was located below the point where the 
water was to be returned to its natural channel, and Roberts having 
shown a pruma facre right to the use of sufficient water to utilize the 
grant applied for and that he proposed to return it unpolluted to the 
main stream without material loss in quantity, the protest was dis- 
missed. 

From the action of your office protestant appealed, and in further 
support of its pr otest subsequently filed a map and affidavits showing’ 
that its reservoir site is situated on the Santa Anna river about one | 
mile below the point of applicant’s proposed diversion of the water of 
_ said stream and about three miles above the point where the water. is to 
be returned to the main channel. Upon consideration of the appeal, the 
Department, by decision of January 13, 1899 (not reported), held that 
the protest had been properly dismissed upon the record as presented 
before your office, but further held that: the affidavits subsequently _ 
~ filed presented the issue directly as to whether the applicant could use 


the water for power plant purposes without seriously impairing the - 


— yested rights of others, and remanded the case to your office with 
‘directions to re-examine the same in the light of the additional affi- 
-davits and any filed in response thereto. The protestant having also 

* alleged that the proposed diversion of water from the Santa Anna 


river would result in the destruction of the growing timber on the 


forest reserve, your office was further directed to make an investiga- 
_ tion as to the probable effect of the ‘granting of oe application 1 im that 
regard, 
In pursuance of the agparoneatel aecsien Hensaneions montane 
both parties filed additional affidavits, and upon consideration thereof, 
by your office decision of May 22, 1900, from which the pending appeal 
. was taken, the protest was. again dismissed, it being stated that the 
. matter of alleged resulting injury to growing timber on the forest 
reserve would be further investigated in the. interests of the United 
| States before final action on Rober ts’ application. 
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‘The contention relied upon by pr otestant in its appeal is that, in 
virtue of prior appropriation of the waters of the Santa Anna river 
by persons; associations, and companies from whom the protestant 
company subsequently der ived title by transfer through mesne con- 
_ veyances, it. had acquired a prior valid right to use all the waters flow- . 
ing in said river and its tributaries at the points of Roberts’s proposed 
diversion ther eof, and that as a necessary incident to such use it had | 
the right to store the water of said river, including that part thereof | 
which Roberts proposed to divert, in the reservoir. hereinbefore men- 
tioned, when built, for purposes of distribution, and that for such 
reason Roberts has not shown a prima facie right to the use of water 
— necessary to utilize the proposed electric plant, and is not, a efore, 
entitled to the grant for which he has applied. | 

The affidavits and other evidence of water rights filed on behalf of 
protestant show that prior to 1883 the waters of the Santa Anna river 
were used and controlled for irrigation purposes and doniestic use by 
various individuals, and that these individual users of the water subse- 
quently organized themselves into two associations known as the North | 
Fork Water Company and the South Fork Ditch Association; that in 
1884. a corporation known as the Bear Valley Land and Water Com- 
~ pany built what is.known as the Bear Valley dam, situated on Bear 
creek above the point where Roberts proposes to divert the waters of 
said creek; that subsequently the two associations above mentioned 
transferred all their water rights to the Bear Valley Land and Water 
Company, to the rights of which latter company the protestant com- 
pany has succeeded by mesne conveyances; and that the combined 
waters flowing down Bear creek from the Bear Valley dam and flow- 
ing down the Santa Anna river have been utilized for many years by 
protestant and its grantors for irrigation and domestic purposes in the 
vicinity of Redlands and the other towns hereinbefore mentioned, 
which, however, are situated far below the site of the power house. 
where Roberts pr ore to return me diver ted waters to their natural 
channel. 

It is further shown that pr re reservoir site, on the. ae | 
- Anna river, was originally located by one Brown in April, 1888, who _ 
claimed the right to construct at that point a dam one hundred and — 
fifty feet high, and to retain above it enough water to fill it every 
winter to the extent of nine thousand inches, measured under a four- 
. inch pr essure, when it would otherwise run to waste, and to convey. 
it down the river bed to the mouth of the canon, and thence, by pipes, 
flumes, or ditches, to the vicinity of Redlands, here the water was to 
be ned for irrigation and. domestic purposes; that Brown’s rights — 
under said location were subsequently transferred to the Bear Valley 
Land and Water Company and inured to protestant under the convey- 
ances made to it by said ore that in pursuance of the location’ 
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made by on a canted Souk eight hundred feet tone: was con- 
structed in 1889 to 1890, through a point ‘projecting into the Santa 
_ Anna river, by which to convey the water from said reservoir, when 


- built, to the bed of the river below, and that ever since the cone | 


tion of said tunnel further work upon the proposed reservoir site has 
been practically discontinued, although it is claimed by protestant 
that some work has been done thereon each year, but the extent or. 


- character thereof is not shown; and in March, 1898, one Hubbard, by — 


notice duly posted and filed, made a new location of a reservoir site, 
without respect to the previous location made by Brown, in which he. | 
claimed the right to build adam at or near the same place designated 


in Brown’s location; and convey the waters: impounded therein down ~— . 


the Santa Anna river to the head of the Greenspot. pipe line and the 
North Fork and Redlands canals, and’ thence through said pipe line 
and canals to Crafton, Redlands, Highlands, and vicinity, where the 
same was to be used for manufacturi Ing, water power, irrigation, and 
domestic purposes. 

The evidence of water Sete filed by Raber ts shows ‘that he bases 
his claim thereto under. locations made in 1897 on the waters of Santa 
Anna river and its tributaries, hereinbefore mentioned, at the various 
points of proposed diversion, and it is further shown on behalf of the 
applicant that the point where the waters of the Santa Anna river 
are now diverted by the protestant company, for use in Redlands and 
vicinity, and the mouth of the Santa Anna canon, the point of pro- 
posed diversion of the waters of protestant’s reservoir when com- 
pleted, are several miles below the point where Roberts proposes to 
return the waters of said stream: and its tributaries to their natural - 
channel, unpolluted and without. material diminution in quantity; 
that the waters of the Santa Anna river and its tributaries aforesaid 
are now in actual use by the Southern California Power Company 1 in 


the operation of its electric plant, without complaint by or injury to 


protestant; and that the point of diversion thereof by said company is 
below the point of Roberts’s pr as return and above the point of 
diversion by protestant. 


- The question of the ultimate rights of the atic: hereto i inandto 


‘the waters of said streams, under their respective notices of appropri- . 
ation, is solely within the jur isdiction of the State courts, and in pur- 
~-guance of the policy annotinced in the case of Chicala Water Company 
vy. Lytle Creek Light and Power Company (26 L..D. , 520), the Depart- 


ment will not attempt to interfere with the control ‘ot said waters or — | 


determine. the rights of the conflicting claimants thereto, except in so 
far as may be necessary to ascertain whether the apple has shown 
such prima facte right to the use thereof as will enable him to utilize, 
for the purposes contemplated, the grant for which he has applied. 
It is contended by applicant that whatever water rights were acquired 
- under the notice of appropriation filed by Brown in 1888 have lapsed 
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and are now of no legal effect by reason.of abandonment and discon- 


‘tinuance of work upon the reservoir site since the completion of _ 


the tunnel in 1890, and that in any event the proposed diversion by * 
Roberts of the ordinary summer flow of water from Santa Anna river 
would not interfere with the proper use by protestant of its reservoir, 
when.completed, as it is only intended to use such reservoir for the 
purpose of storing therein the augmented flow of said stream occa- 
sioned by the winter season and which would otherwise go to waste. 
It must be noted, however, that protestant’s claim of right to impound — 
the waters of said river embraces not only the storm waters of winter 
but the natural flow as well, and such claim is based not: alone upon 
the notice of location filed by Brown in 1888 but also upon the original 
prior appropriation of the waters of said river by pr otestant’s erantors 
and predecessors in interest. 
_~ In considering the case of Chicala Wate Company Vv. hayue Creek 
3 Tight and Power Company, supra, it was said: | 
If it be true that the waters can be used for manufacturing purposes and sebnencd 
~ to the stream above the plaintiff's intake in practically the same: quantity and unpol- 
luted, as contended by applicant, there is no reason why the right of way applied 
for should not be granted, for so long as a subsequent appropriator does not injure . 
' or impair the prior rights of others, he may use as much of the water of a stream as 
he chooses. Kinney on Irrigation, Sec..181, and authorities cited. 
And it was further therein stated that this principle would materially 
influence the action of the Department in granting or withholding per- 
mission to use the public lands for purposes provided for ad the act | 
of May 14, 1896, supra. i | 
The question for aeieeiaben: ther efore, in the case at bar is 
whether Roberts’s proposed diversion and use of the waters of. said 
river and its tributaries will materially abridge or impair the uses to 
which they have been appropriated by protestant. : 
- The only uses to which the record shows pr otestant has appr some 
the waters of Santa Anna river and its tributaries, and the only uses to 
which it is intended to subject the water proposed to be stored in its 
reservoir when completed, are those incident to and necessary for irri- 
gation and domestic purposes in the vicinity of Redlands and other 
towns situated many miles below where Roberts proposes to return 
the diverted waters to their natural channel.. No water of consequence 
enters the Santa Anna river between the points of diversion and return 
except that from Deer creek, which will be diverted by applicant’s 
proposed plant before it reaches the main stream, and by conveying the 
diverted waters through pipes and cement ditches it is satisfactorily 
shown that protestant will suffer no loss in either the volume or qual- — 
ity of the water now used by it. an 
It is claimed by protestant, however, that there is a gr owing neces- 
sity for development of. more water for the users under-its system; 
that there are times during the summer when, owing: ‘to showers in | 
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‘the ane below and the supply ty om the Bear Valley dau, the natural 
_ flow of the Santa Anna river is not needed for inimadints irrigation 
and could be stored in the reservoir, when completed, for subsequent 
distribution, and that if- Roberts is permitted to divert the same pro- 
 testant will thereby be deprived of it for irr ‘igation purposes. This 

_ claim appears to be based upon a future conting ency rather than upon 


-_ present existing necessity, for it is shown that the Southern Cali-~ 


fornia Power Company is now, and for some time has been, actually 
diverting these same waters below the place of Roberts’s proposed 
return, for the purpose of oper ating an extensive electrical plant, the 
right of way for which was granted under the act of 1896, supra, and 


protestant has failed to show that it has i in any manner been prejadced 


by the results of such actual diversion. 


The water used by the Southern California, eae is divas ted in. | 
pursuance of a location made in 1896, at the junction of the Santa — 
Anna river and Bear creek, wherein the water of said streams is 


claimed by said company to the extent of 9,000 inches, measured 


under a four-inch pressure. The notice of appropriation under which © 


Roberts claims and the capacity of his proposed pipe line show that he 


only intends to use the waters of the Santa Anna river at the point of — . 


diversion to the extent of », 000 inches. The record shows that the 


minimum flow of the Santa Aitni river at that point is not less than’ 
fourteen cubic feet per second, and that by reason of the proximity of 


_ the mountains the average ind maximum flow are much greater. 


In the light of these considerations it is apparent that the proposed 
diversion by Roberts of the waters of the Santa Anna river will not — 


‘materially abridge the legitimate and necessary use by protestant of 
its reservoir, when completed, for storage purposes, and that the 


diverted ‘waters can be utilized by Roberts in the operation of the 


- proposed plant and returned to their natural channel without impair- 
ment of the uses to which ne have been pre by the yy otes- 
tant company. 


The protest was. ieretons pr operly dismissed, and the decision of 


| your office is accor dingly affirmed. 
RAILROAD LANDS~SECTION 5, ACT OF MARCH 8, 1887. 


_ AMERICUS ». Hal (On Review). 


The Hone of arene accorded by section 5 of the act of March 3, 1887, is not lost | 
_. by a surrender to the railroad company of the contract of purchase, for the pur- 
pose of securing a-return of the: purchase money, where there was in fact no~ 


assignment, and no. intention to make an assignment, to the company, of the 
purchaser’s interest in the land, and where he continues to assert his claim 
thereto, | 
~The former depart decision herein of April 19, 1900, 29 L. D., 677, recalled 
and vacate: . | 
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Secretary Hitchcock to the Commuisstoner of the General Land Office, 
W.V.D) December $1, 1900. RW) 


This case is oe the Department upon a motion, filed by John — 
‘Hall, for review of departmental decision of April 19, 1900 (29 L. D., 
617 \, whereby Hall’s application, under section 5 of the act of March 3. 
1887 (24 Stat., 556), to purchase the NE. 4 of Sec. 9, T. 4 N.,R.17 W., 
Los Angeles, California, was denied, and the homestead entry of Vir- 
gil Americus therefor was sustained. The motion for review and 
briefs in support thereof have been served on the opposite party, who . 
has been duly heard in opposition thereto. - | 

The land in controversy is within the overlapping limits of the grant 
by act of March 3, 1871 (16 Stat., 573), to the Southern Pacific Rail- 
road Company, branch line, and of the grant by act of July 27, 1866 
(14 Stat., 592), to the Atlantic and Pacific Railroad Company, for- 
feited to the United States by the act of July 6, 1886 (24 Stat., 123). 
Title was quieted in the United States October 16, 1897, at suit of the 
government against the Southern Pacific Railroad Company (168 U.S., 


1), and under instructions of April 13, 1898 (6 oF D. gee; the land 3 


was restored to entry September 6, 1898. 

_ On that day Americus applied to make homestead entry of the land, 
allegi Ing settlement and continuous residence thereon since January 21, 
1893. The same day John Hall filed his application to purchase the 
land under section 5 of the act of March 31, 1887.. October 14, 1898, 
Americus was allowed to make entry. ‘Pebruary 16, 1899, pursuant 
to due notice, proof was submitted in support of Hall’s application. 
Americus protested: on the ground that Hall had not purchased the — 


land in’ good faith and that he (Americus) had an-existing homestead _ : 


entry thereon. A hearing was had, in which both parties fully par-". 
ticipated. No serious dispute arose upon the facts. i L 3 
_ The Southern Pacific Railroad Company sold the land to claimant's 
wife, Alice A. Hall, March 98, 1890, he paying for her $204.80 of his 
‘own arn The contract of bale provided that wpon failure of the 
company to perfect title to the land so as to convey it to Mrs. Hall, it: 
would refund the $204.80, without interest. April, 1898, Hall and his 
wife were divorced.” July 29, 1898, she assigned to him her con-— 
tract, and August 22, 1898, Hall made to we company: the following 
| instr aaieat 
I, John Hall, to whom the aati. contract No. 10264 is sold, assigned and trans- : 


| ferred, for and in consideration of the sum of two hundred and four 80/100, $204.80," 


to me in hand paid, do hereby sell, assign and transfer all my right, title, interest 
and claim in and to the within contract, unto the Southern Pacific Railroad Com- 
pany, its successors and assigns forever. Witness . He 

It is shown by the testimony that this instr ainebt was not made fin 
intent to abandon the right to purchase from the government under 
the act of 1887, supra, but to. obtain repayment of the money from the 
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company for use in  Sinehase of thie. land fom ‘the. ee mene ‘Hall | 
_ having no: other means wherewith to do so, and acting under advice of 
counsel that he could do so as well as though he still had. the contract 
in possession. 

Americus settled on ie: land Ta anuary oT 1898, purchasing at, that | 
time a house thereon, from one Rehart, foi 620. He knew, or had 
heard at the time of his settlement, that Hall had purchased the land 
from the railroad company. 

Upon these facts the Department, in its decision herein, April 19, 
1900, supra, held that— a ae 

‘The statute contemplates that the party applying: to sitohnee the ce from the 
government, shall be the owner, by purchase from the railroad company, or by 
assignment, or inheritance from one who purchased from the railroad company, of » 
some interest in the land, and it cannot be said that Hall, after executing said assign- 
ment and surrendering possession of said contract to the railroad company, was the: 
- owner of any interest either 1 in the land or in said contract. | oe 

' This motion is made to correct alleged error in this ruling. 

Said act provides: 7 


- SEC. 5. That where any anid. company ghiail have sold to citizens of the United 


States, or to persons who have declared their intention to become such citizens, as a 


part of its grant, lands not.conveyed to or for the use of such company, said lands 
_ being the numbered sections preseribed i in the grant, and being coterminous with the 
constructed parts of. said road, and where the lands so ‘sold are for any reason. excepted 
_ from the operation of the grant to said company, it shall be lawful for the bona fide 
purchaser thereof from said company to make payment to the United States for said 
lands at the ordinary government price for like lands, and thereupon patents shalt 
~ issue therefor to the said bona fide purchaser, his heirs or assigns: Provided, That all 

lands shall be excepted from the provisions of this section which at the date of such 


sales were in the bona fide occupation of adverse claimants under the pre-emption or 


homestead laws of the United States, and whose claims and occupation have not 
since been voluntarily abandoned, as to which excepted lands the said pre-emption 
and homestead claimants shall be permitted to perfect their proofs aud entries and. 
réceive patents therefor: Provided further, That this section shall not apply tolands | 
settled upon subsequent to the first day of December, eighteen. hundred and eighty- — 
two, by persons claiming to enter the same under the settlement laws of the United 
_ States, as to which lands the parties claiming the same as ated shall be entitled 
to prove up and enter as in other like cases. 3 | 
At the time of Mrs. Hall’s purchase the land was not in occupation 
of Americus-or of any adyerse claimant under the settlement laws of | 
the United States, nor was it settled upon by him after December 1,. - 
1882, and prior to March 3, 1887, the date of passage of the act. His 
settlement did not defeat hee ioe to purchase under the act. (Miller — 
v. Tacoma Land Company, 29 L. D., 633, 634.) The land is of the 
character described in said section, and was sold by the railroad com- 
- pany to Mrs. Hall, a citizen of the United States, who purchased in 
-— good faith. John Hall, to whom she assigned, is a citizen of the United 
States and entitled to the benefits of the act unless debarred for some 


 -Yeason arising subsequent t to her assignment. ‘The ease is within every 
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pr ovision of Hie statute and is sata et every exception of it. Noth- 
ing, unless it be his surrender of the contract. to the company, execu-: 
tion of the instrument above set out, and acceptance of the repaid. 
purchase money for use in payment to the government of the pur- 
chase price for the land, could bar him of the benefits of the statute. _ 
Upon a further eotside: ation of the question it is believed that the — 
decision under review is erroneous, and that such facts would not have. 
the effect to exclude him from the right to perfect his title under the: _ 
statute. | 
That the statute is remedial has been recog nized foi its first con- 
struction by the Attorney General (6 L. D., 272, 275). It is an estab- 
lished canon of statutory construction that a remedial statute shall be 
so construed as most effectively to meet the beneficial end in view, sup- 
press the mischief, and advance and prevent failure of the remedy. 
(Potter’s Dwarris on Statutes, 231; 1 Blackstone’s Com., 867; Sedgwick 
on Construction, 308, 316.) The eel aimed at.and eee ae be reme- 
died are stated by the Attorney-General (6 L. D., 275) to be— . 


The wrong done the settler, who in good faith shall have purchased lands of the. 
_ railroad company, to which the company, by.the adjustment, is shown to have no 
legal right; . . ... the hardship he may be subjected to by the loss of his land, 
improvements and labor ... . . The whole scope of the law, from the second to. 
the sixth section inclusive, is remedial. Its intent is to relieve from loss settlers and 
bona fide purchasers, who, through the erroneous or wrongful disposition of the lands 
in the grants by the officers of the government, or by the railroads, have lost their- 
rights, or acquired equities which in justice should be recognized. . . .. By 
the words of the act, the only requisite established, to entitle those wronged to its 
benefit, is, that.they shall be citizens of the United States or shall have declared their 
intention to become citizens; that-it shall have been sold to them by a railroad com- — 
pany as a part of its grant; that the land shall not have been conveyed to, or for the 
use of, the railroad company; that the lands shall be of the numbered sections pre- 
scribed in the grant and coterminous with the constructed part of the road; and that 
the purchaser shall have bought in good faith . . . . that it was sold under a 
claim of the grant to another in good faith is the ground of the equity. | 


‘See also Samuel L. Campbell (12 L. D., 247, 249); Sethman w Clise: — 
a7 L. D., 307, 811); Grandin e¢ al. ». La Bar (23. L. D., 801, 302). ~ 
_ Yo one who has purchased lands, especially if he has improved or 

made them his home, return of his purchase money is no adequate — 
remedy for the loss occasioned by failure of title. Improvements can | 
not be removed. His disappointment at loss of the title and Jand 
itself—that pretéwm affectionis which is the very foundation of the: 
equitable doctrine of specific performance—remains unremedied.. 
— Equity recog nizes that damages from denial of the title of lands pur- 
chased is often not: capable of measure, and therefore gives the remedy 
of a decree for performance of contracts of purchase. , 

The statute is framed to extend equitable relief to a purchaser whe 
has been led into purchase of -an invalid claim, or color,.-of title, 
believing he would ther eby acquire. title. . United States v. Winona, - 


a 
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| ote., Railroad Company (165 U: 8: 468, 481). Coeeyee of the con- 
tract and repayment of the money paid. to the company does not, of 


itself, change the purchaser’s relation to the land. When it was finally _ 


decided: that the railroad company could not obtain patent for the land, 
its performance of the contract to convey title was thereby. nade: 
impossible. The contract to convey then absolutely terminated. It 
_ thereafter merely evidenced a claim of the purchaser against the com-. 
pany for a sum of money as damages. Hall’s means of acquiring title | 
to the land were no. longer dependent upon enforcement of any pro- — 
visions of the contract, but arose from the statute and the fact of a — 


__ prior ineffectual attempt to obtain title by a contract of bona fide pur- 


chase. When he surrendered the contract he thereby merely settled, 
satisfied, and Sau ne und the eoulpeny: S obheeton to pay money, 
damages. | 
~The instr ument cl executed was not; 10 effect, ‘an assignment of the | 
contract or transfer of his interest in the land. The right to purchase — 
which Hall then had did not pass by that instrument, because the rail- 
road company was not competent to take it. It could thereby get no 
right to purchase under the act in question, That the company did 
not, in fact, regard itself as an assignee of the contract is clear from 
the fact that it at once endorsed the contract as. canceled.’ The com- 
pany was merely settling its liability for the money received upon 
its ineffectual. contract. Hall did not intend to assign his right of 
purchase, but on the contrary settled his claim against the company | 
for the money paid with the view therewith to exercise his right of 
purchase. | : 


Had he retained the sontae and made his purchase by use of other 


money, he would, without.question, be entitled to perfect his title 
under the statute which he invokes. Yet he could next day assert his 
claim against the company for failure of. its title, and could recover | 
the money paid to it and any other damages recognized by law, not 
excluded by terms of the contract. Title to land and damages for fail- 
ure of a contract to convey are distinct and unlike things. No one 
could argue that his title to the land would be impaired by ‘demand and 
recovery of damages from the company after establishing his status 
and claim as a bond fide purchaser, and obtaining title from the gov- — 


ernment. If his status would not ive impaired by subsequent demand > 


‘and recovery of damages from the company; clearly a prior amicable 
| adjustment and acceptance of the sum due as damages, if he did noth- 
ing more, would not exclude him from the benefits of the statute. 

_ Hedid nothing more. That was the only effect of his act and of the 

_ instrument he executed. The transaction was honest, open, and legal, _ 
_ It was not a sale or transfer of his interest in the land. Of his status _ 

as a purchaser, the contract was as much evidence after its surrender | 

_to the company as when in his possession. If his purchase was in fact 
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a bona fide one, and upon adjustment and settlement of his claim . 
against the company he surrenders the contract to the company merely — 
as evidence of such adjustment and settlement, he does not thereby © 
waive, surrender, or lose the right given him as such purchaser, by 
the statute under consideration. The right to purchase arises by force 
of the statute in consequence of an ineffectual purchase made in good | 
faith, and is not dependent upon the continued existence of the par- 
| ficalar form of evidence of that purchase i in form of the ineffectual 
contract. | 
To hold that acceptance of return of-his purchase money, or pay- 
ment of damages, bars the purchase right, is to construe the statute as 
one for the protection of the railroad company against claims for _ 
damages arising by breach of its contracts. Obviously that was not | 


its intention. As the applicant had not severed his relation to the land ~ — 


by abandonment of it, or by conveyance of his right to and interest in 
- the land, his right to purchase under the act in question was not 
affected or impaired by ene of a retur n of the pu chase money: 
paid to the company. | 
The former departmental acsisbn fails to disting uish Bios the 
rights arising on the railroad company’s defaulted contract of ‘sale, 
which sound in damages only, and the equitable right of the purehaser 
in and to the land itself recognized and given by the statute. The first 
were satisfied and the contract’ terminated by the convention of the . 
parties executed in the form of an assignment, but without any such 
intention, force, or effect in fact. At that time the decision of the 
supreme court, quieting the government’s title to the land, had been — 
_ made and was known to the parties. They did not deal with:the land 


| _ orrights therein, that the railroad company had no intention to acquire. 


nor Hall any intention to abandon or transfer. His object. was thereby: 
- to obtain the money necessary to exercise his right of purchase and to_ 
acquire title from its holder, the government. He looked no longer to 
the company for title, but to the government, relying on its promise 
to grant him title upon his paying for the land. His right of pur chase 
was unaffected by his settlement with the company. 

The departmental decision under review was erroneous and j is ee 
It is not necessary to now inquire whether departmental decision 1n 
‘Stryker v. Brinkley (19 L. D., 508) is inconsistent herewith. 

Your office decision is reversed, and Hall will be allowed to com- 
plete his purchase. | 
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FORT BULTORD ABANDONED MILITARY RESERV ATION—ACT OF MAY 
— — 19, 1900. 


INSTRUCTIONS. | 


Camu Hermann tore gisters and Pecewvers, Miles City : Montana, 
and Minot, North Dakota, July 27, 1900, 


ous attention. 1s called to the provisions of the act of Congress of 
May 19, 1900 (Public—No. 108), entitled ‘“‘An act providing for the 
disposal of the Fort Buford abandoned military reservation in the: 
States of North Dakota and Montana,” as follows: 

— Be it enacted by the Senate and House of Representatives of the United States of America 
an Congress assembled, That all public lands now remaining undisposed of within the 
abandoned military reservation in the States of North Dakota and Montana, form- — 
erly known as Fort Buford Military Reservation, and which are not otherwise occu- . 
pied or used for any public purpose, are hereby made subject to disposal under the | 
homestead, townsite, and desert-land laws: Provided, That actual occupants thereon 
upon the first day of January, nineteen hundred, if otherwise qualified, shall have 
the preference right to make one entry not See line one quarter section: Provided. 
Further, That any of such lands:as are occupied for townsite. purposes, and any of the. 
lands that may be shown to be valuable for coal’ or minerals, such lands so occupied’ | 
_ for townsite purposes or valuable for coal or minerals shall be disposed of as now 
_ provided for lands subject to entry and sale under. the townsite, coal, or mineral-.. 
land laws, respectively: Provided further, That this act shall not apply to any subdi- 
vision of land, which subdivision may include adjoining lands to the amount of one _ 
hundred and sixty acres, on which any buildings or improvements of the United » 
States are situated, but such lands shall be nape and sold as NOW provided by 
law. 2 | 

~The act in question opens all of the lands aus of within said 
abandoned military reservation, to disposal under the homestead, 
townsite and desert-land laws; such legal subdivisions, to the extent 

of 160 acres in each case, on eich any buildings or epreyenn of 
the United States are situated, being excepted. | 
It gives a preference right or entry for one quar ter section of land 
to those who, on the first day of January, 1900, were actual occupants 
thereon and are otherwise duly qualified to mae ently under ue 
homestead law. 

It also provides that lands that are sues for townsite purposes 
or that are valuable for coal or minerals, shall be disposed of as. now 
provided for such lands. under the townsite, coal or mineral-land laws, 
respectively. : | 

The lands within the reser eaten have not yet oe surveyed; there- 
fore, until the official plats of survey have been filed in your office, no 
applications to make entry under the homestead law can be received. — 

Applications, however, may be allowed when. accompanied with. 
affidavits that there were no occupants on the lands J anuary 1, 1900, 
after the official filing of the plats of survey in your office in seconde 
ance with rules 1 to 4, inclusive, as recone on page 87 of cireular 
<r July a 1899. 
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~ After the expiration of three months from che date of fling of the 
township plats the preference right of entry given in the first proviso: 
of the act, if not then asserted will, in the face of avalid: adverse - 
claim, be deemed to have expir ed and the. affidavit Oe mentioned. . 
will not be required. . 

The rules and regulations in con to townsite entries will be found 
in the circular of July 9, 1886 (5 L. D., 265), and you will be governed 
thereby, except that you will require to be filed with each. townsite 
application, an affidavit that there are no adverse settlers upon the: 
Jand whose actual occupancy dates back to January 1, 1900. 
| In relation to desert-land claims, you will proceed in accordance: 
with the instructions contained in office circular of July 11, 1899, 

pages 39 to 44, inclusive, and also require affidavits in each case, as in. 
homestead applications, iadionted above. | 

All lands valuable for coal or mineral shall be ceased from dis- 
posal, except under the coal or mineral-land laws, respectively, and. 
: applications for such lands will be governed by the rules and regula- 
tions now in force in such cases. 
Under date of December 1, 1897, all of the buildings and improve- | 

ments on this reservation were offered at public sale under the act of 

_ July 5, 1884 (23 Stat., 103), and the purchasers required to remove: 
the same within ninety days from date of purchase. 
| On February 27, 1899, the local officers at Minot, North Data, 
_ reported that all the buildings and. improvements on the reservation 
had been sold, and the pr esumption is that they have all been removed; 

therefore the last proviso of said act in relation to lands upon.‘ which _ 
buildings or improvements .of the United States are situated,” is 
inoperative. | | eS 

Approved: | 

Taos. Ryan, 
Acting Seoretiiae 
SWAMP LANDS-KLAMATH INDIAN RESERVATION. 
| INSTRUCTIONS. 


Directions given that the governor of Oregon be at once notified of all surveys that. . 
have been or that may hereafter be completed and confirmed within the limits 
of the Klamath Indian reservation in said State; and that the Indian Office be- 
promptly notified of any selections made by the State of claimed swamp lands. 
within said reservation, such lands to be particularly specified. | 


Secretury Hitchcock to the Commissioner of the General Land ‘One. 
«WwW. Y. D.) . January 4,1901. © (W.G. RP.) 

Section 2490, Revised Statutes, contains a provision as to selections: 
of swamp lands by the States of Minnesota and Oregon as follows: 


and the selections to be made from lands already surveyed in each of the States. 
last named under the authority of the act afdresaid, shall have been made within two 
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years from the ssioareient of. Pe legislature of each State, at its next session after 
the 12th day of March, A. D., 1860, and as to all lands surveyed or to be surveyed 
thereafter, within two years fon such adjournment, at the next session after notice 
by the Secretary of the Interior to the governor of the State that the Surveys have 


~. been completed and confirmed. 


‘There is a question orci: the State of Or egon. is entitled: dae: 
the swamp land grant, to any lands within the limits of the Klamath 
-- Indian reservation, if ee were any swamp Jands therein on March 

12, 1860, the date of the grant. And there is a still. further question 
whether, if there are any such lands within the limits of said reserva- 
tion, the State is entitled ther eto, where the same are needed or desir ‘ed. 


. for an allotment to an Indian belonging upon said reservation. Itis 


obvious, however, that these questions can not appropriately be con- 
sidered. or definitely determined in the absence of a claim by the State, - 
regularly asserted, to. specific lands within the limits of said reserva-. 

tion, the character of which upon March 12, 1860, brings them other- 


‘wise within the description of lands embraced in said grant. Some of — : 


the State’s officers seem to have her etofore informed the Indian Office, 
in a general way, that the State is asserting that there are lands ‘within - 
the limits of said reser vation to which saa State is entitled under the 


7 swamp land grant, but inquiry at your office elicits the information 
_ that no selections of swamp lands within the limits of. said reservation 


have been made on behalf of the State, as. contemplated by said grant, 
You are therefore hereby directed to at once: give the governor of 
the State of Oregon notice of all surveys that’ have Been completed | 
and confirmed within the limits of the Klamath Indian reservation in — 
_said State, and hereafter, , upon the completion and confirmation of any. 
~ such survey you will at once give him notice thereof. In such notices 
attention should be directed to the provision of law in respect to the 
time within which swainp land selections must be made. 
For the purpose of making the necessary examination of the lands, | 
preparatory to the making of swamp land selections, agents of the 
State, upon application to the Indian agent at such reservation, will be 
| permitted to go on and over the reservation and to do all things neces- _ 
gary to the proper selection of any lands therein claimed to ion within 
the terms of the grant to the State. ‘This will not, however, justify — 
. or authorize the disturbing of the occupancy or claim of any Indian, 
and will not be considered as a recognition of the State’s claim, but is . 
~ done simply that the claim of the State, if any, may be » operly pre-. 
sented, duly considered, and rightly determined. — 
Many of the lands in “this reservation have her etofore been ailstisa 
to the Indians belonging théreon, but before the issuance of the first 
or trust patents for such allotments, it is deemed best that me claim, | 
if any, of the State should be determined. | | | 
> a any. selections of claimed swamp Jands within the limits of said 2 
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reservation are made by the State, your office will promptly give | 
notice thereof to the Indian Office, Se epee ying the lands 
selected. | | 


ALASKAN LANDS-SECTIONS 12.TO 14, ACT OF MARCH 2 1891. 


PRICE ET AL. ¥. Moore. 


There j is anatine’ in the act of March 3, 1891, which would préclude one claiming land 
in Alaska, under sections 12 to 14 of said act, from giving a mortgage or creating a. 
charge or lien upon the property for the purpose of obtaining money with which 
to carry on his business thereon, nor that would prohibit the giving of an option 

to the holder of such mortgage, charge or lien, to demand and receive a convey- 
ance of an undivided interest in the property, after patent, in lieu of payment or 
the moneys due him thereunder; and it would not affect the case at all if it were 

; shown that the holder of such mortgage, lien or option is an alien. 

By the location, occupation and improvement of agricultural land in Alaska prior 

_to the-assertion of a claim thereto by the occupant, under the act of 1891, a 

superior right thereto is acquired by him as against all others except the United 


States. 
An entry under the act of 1891 must be limited to the land possessed and satay 
for purposes of trade and manutacture, wien ‘fas near as practicable in a square 


form,’’ 


Secretary Hitsheodh to the Commissioner o if the General Land Offtee, 
-(W.V. D.) | vamany: 7, 1901. 7 (EK. Bz, Jr.) 


The land involved in this case is a tract bf one hundred and sixty 
acres bordering on Skaguay Bay at the head of Lynn canal, is - 
embraced in survey No. 13, Sitka, Alaska, land district, and is claimed 
_by Bernard Moore under sections 12 to 14 of the act of March 3, 1891 
(26 Stat., 1095, 1100), which provide for the sale of lands i in i tnaiea: 
then or thereafter possessed and occupied ‘‘ for the purpose of trade 
or manufactures.” ‘'he said survey was made in the field in July, 
1896, upon due application ‘by Moore, was approved. by the ex-officio 
surveyor-general of Alaska ae 1, 1897, =e accepted by yous | 
office March 25, 1897. : 

September 16, 1897, Moore applied to be allowed to make final | 
proof and entry for the land, and November 4, 1897, was fixed by | 
the local office as the date for hearing final proof. For reasons not 
necessary to recite, the hearing of final proof was postponed from 
time to time until February 16, 1898, when final proof was offered. 
In the meantime protests had een filed by J. G. Price, for himself 
and for citizens of Skaguay, by Emery Valentine and others, by the 
Southern Wharf Company, and by J. T. Field, together alleging, 
among other things, that Moore is not occupying any of the land in 


good faith for the purpose of trade or manufactures, but is seeking to 


make entry thereof for the benefit of others, aa ‘that protestants 
have placed valuable improvements upon the Jand, which is now 
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largely es by the town of Skaguay, Field alleging, especially, i in 
addition, a right to a Ronen of the land by virtue of prior Poreerein | 
and occupation. | , 

A hearing was duly eecen for aeieh 80, 1898, before the local 
officers, upon these. protests, at which all parties appeared and evi- 
dence was submitted by all but said Field. As to him, upon his 
request therefor, a continuance was granted, and commissions were 
issued for the taking of testimony in his behalf at Juneau, Alaska, 
May 30, 1898, and at Dyea, Alaska, June 15, 1898, respectively. F ield | 

made no appearance thereafter in ‘the case pursuant to the said con- 
tinuance or otherwise. Jt does not appear, however, that any final 
disposition was made of his protest. It should have been dismissed 
for default, and that action is accor dingly: now hereby t taken and his. 
protest is disiniased,. | 

Upon the evidence adduced the ree officers found and held, in theix 
decision dated August 15, 1898— | 


that the claimant has shown such long prior occupancy jae possession, , bogbther with 
all due diligence in making improvements upon the land in said claim, that. he — 
could not equitably be deprived of the Tights and benefits which have accrued by 
reason of such improvements. 


The evidente clearly show s— | 

First. That most of the buildings and. other improvements \ were ; completed or 
started by the claimant before the persons who are now protesting, and others, - 
settled upon the land in question and asserted any rights thereto. . (Page 21-Final - 
Proof; pages 48,-71, 85, 100, 122 and 133, protest. test.; also pages 8, 10, 11,14, 15, 31, 
32, 35, 36, 55, 68, 72, 85, 86, 98, 108, 112, 118, 137 and 160, protest. ‘test. ) And that 
: the claimant, shortly after such persons did arrive and settle on said claim, served 
written notice on several of these persons and posted copies of the-same, warning | 
them that they were trespassers and demanding that they deliver up possession. 
(See claimant’s Exhibit ‘‘A’””—Emery Valentine-vs.. Bernard’ Moore, and indorse- 


- ment thereon. ) And that promptly after its receipt, claimant posted the notice of 


| application for patent in front of the post office at Skaguay. ieee date of notice of 
_ application and page 80 protest. test. ) | 

‘Second. That having obtained the necessary financial assistance antler the terms © 
of his agreement with IE, E. Billinghirst, he went on and completed such buildings, 
mill and wharf, as would constitute quite a considerable trading and manufacturing 
plant. . 

The board is aoaenieaa that the élaimant has acted in good faith, eniploying all 
legitimate means to perfect his improvements and establish his title to the land 
claimed. 

A preponderance of the evidence shows that .but.a portion of the land embraced in 
Bernard Moore’s claim, is or was actually occupied and used by him for the purposes 
of trade and manufacture; that the timber on such claim is of such a character that 
_ little or none of it can. be used for manufacturing into lumber, and that his improve- 
“ments: occupy but a small portion of the water frontage. It is shown that little or 
no lumber hag ever been manufactured from the timber cut on the claimant’s land, 
- and that logs were and are brought up Taiya Inlet and floated up to the mill to be - 

_sawed up. (Pages 10, 22, 55, 59, 82, 124, 126, 137, 148, protest. test. ) 
‘In order to include al of the improvements before mentioned and yet exclude the — 
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large areas not occupied by the claimant, as in like manner contemplated in the 
decision of the Hon. Secretary of the Interior dated March 4th, 1898 (ex parte John 
G. Brady), the board deems it advisable to take some latitude in interpreting that — 
~ portion of Par. 18 of the rules and regulations governing non-mineral entries in 
Alaska, approved June 3rd, 1891, which provides that the land ‘‘must be in one. — 
compact body and as nearly in square form as the circumstances and configuration 
of the land will admit,’’ and to allow the applicant to amend ‘his survey as indicated 
below, so that the land will be in the shape of an inverted letter ‘‘L.”’ 3 

Beginning at a point on the east line of U. S. sur vey: No. 13 about 14 chains south 
of corner No. 18, thence along said east line to corner No. 1, thence following the 
meander line of:said U. 8. survey No. 18 to corner No. 4, ehenee northerly on a line 
parallel to the line of Moore’s wharf 23 chains, thence N. 37°30’ E. 84 chains, 
thence N. 52° 30’ W. 11 chs., thence N. 37° 30% E. 14 chs., thence 8. 52° 30’ E. about 
.22 chs. to point of ones 

The board have indicated in pencil upon the official plat of said U.S. survey N O. 
13, approximately, the lines as above described. | . 

By so amending said survey, the claimant would acquire sufficient ot the water 
frontage to transact all his wharfage, lumber and other business and yet leave a large 
portion open to the use and occupancy of others. He would receive all of the land — 
actually occupied by his ee and used by him for trading and manufac- 
turing and but little more. 

We believe the claimant to be justly ante to this, and we so rule. 


Upon appeal by claimants, by protestants, and John G. Price e¢ ai., 
your office, by decision of July 11, 1900, reversed the decision of the 
-local officers, finding ‘‘that the trading and manufacturing carried on 
on the land was not carried on by the claimant,” and that claimant bad 
not shown, as required by par avraph 34 of circular instructions approved 
June 8, 1898 (27 L. D., 248, 268), under the act of May 14, 1898 (30 
Stat. , 409), that the tract claimed does not include improvements made 
- by or in possession of another person, association or corporation, and ~ 
therefore held his application to make entry for rejection. From the — 
decision of your office Moore has appealed to the Department. 

It appears that Moore, who was the first occupant or claimant of any 
part of the land, went upon it in the latter part of 1887, cut some tim- 
ber, put in cribs for a wharf, and cleared a small portion of the land. 
He then left, but returned.early in June of the following year, built a 
log eabin on the land, enlarged his clearing and raised some vegetables 
thereon. He also filed , September. 13, 1888, in the office of the district 
recorder at Juneait, Alaska: a, notice of location of the land, wherein, 
after describing the tract, he recites his possession and claims the same 
for agricultural purposes by reason of actual occupation and appro- 
priation. Moore was thereafter in the sole and undisputed possession 
and occupancy of the land until about midsummer of 1897, at which 
time the improvements thereon were the log house already mentioned, 
with frame addition, used for residence of bimself and family, several 
acres cleared and partly fenced, a stable, a new wharf and approach, 
nearly completed, a store building and stock of merchandise, a bunk — 
house, house occupied by Moore’s father, a saw mill nearly complete, — 
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two nail log houses for men eeinlorea about. saw mill and ede: 
bridges over streams, wagon road, and skid roads into the timber. 

: July. Be 1896, Moore filed in the office of the district recorder above 
: mentioned a sworn notice reciting his location of 1888, but now claim- 
ing the land under the provisions of ne act of 1891 re: for purposes | 
of trade and manufactures. 

At the date of Moore’s een to: be Fier to maka final pr oof 
and entry, September 16, 1897, the wharf and saw mill were com | 
plete, the latter in oper ation with a capacity of 15,000 feet of timber 
per day, the entire improvements were valued at over $50,000, and 
the business amounted to over $5,000 per month. Other improve- 
ments were made between the last mentioned date and the close of the 
hearing upon the said protests, and the business of the store, whart 
and saw mill had considerably increased. 

In June, 1896, Moore entered into an. agreement with one - Ernest 
Edward Billinghirst, of Victoria, British Columbia, trustee for certain 
undisclosed Baal. wherein, after reciting his ‘(Moore’ s) previous 
‘possession and occupation of the land and water frontage thereof, 
and that he— 


has used the same as a steamboat landing and for other purposes and still uses that 
portion of the wharf built by him on the said water frontage which has not hereto- 
fore been washed away, and is desirous of obtaining a government patent or otber 
absolute title for the said land and water fr one and to rebuild and extend his 
wharf and wharfage accommodations,— 
he agrees, in consideration of $1848 received from said Billinghirst, 
as trustee, aforesaid, and of other moneys to be advanced by such 
trustee, to take the necessary steps to have the land surveyed and patent 
issued to him, the said Bernard Moore;. to execute and déliver on 
demand, after the issuance of such patent, a mortgage to Billinghirst, 
as trustee, to secure the payment of all moneys theretofore or there- 
after so received and advanced, and, in the mean time, to charge and 
create a lien on the land and water frontage on account of all such 
moneys; that all costs and expenses, necessary and incidental, incurred 
“by said trustee in connection with the obtaining of title to the land, 
and a reasonable remuneration to him for his time ‘‘in connection with 
the subject-matter of this agreement, ” shall be. included in the said - 
mortgage, charge or lien, ‘‘and to be eventually paid by the said Ber-- 
~nard Moore”; that in len or accepting repayment for all such monies 
as aforesaid, ” the said trustee shall have the option, after patent, ‘to - 
demand i receive an absolute conveyance of an undivided one-half 


_ interest in said land and water frontage and privileges, with all inipr ove- 


‘ments thereon,” which conveyance said Moore agrees to execute and 
deliver at said trustee’s cost; and that he will well and truly pay to 
_ the said trustee, on demand, the said sum of $1848, and all other sums. 
of money, if any, which may ee eafter be advance’: by the a trus- | 
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tee or eased by him pur suant to chic aor eement. The said agree- 
- ment: was executed and acknowledged by the parties thereto June 29, 


1896, and was filed for record in the office of the ex- “officio recorder ——_ 


for the district of Alaska, J uly 8, following. | 
_. Itis mainly upon this ugreement: and the. alleged Saat and — 


control by Billinghirst and those whom he represented of the business 


carried on at the "said wharf, store and saw mill, after the execution of 
_ the agreement, and their aliepea ownership or the major part of the 
'. improvements hereinbefore mentioned, that protestants’ case against 

_ Moore.is based. Without entering upon any extended discussion of the 
evidence relied upon to establish such alleged management and control, 
or such alleged: ownership, by Billinghirst or those ie represented, it 2 
enough to say that it is not shown that there was any participation in — 
or management or control of the said business, or any branch thereof, 
by them or any of them, or that they or any of them had any interest 
in the said improvements or exercised any. ownership. over the sanie 


which was not entirely consistent with the terms of the said agree- 


ment and properly permissible thereunder. The evidence shows. that 
the business was initiated by Moore, that he has notat: any time ceased 
to be identified therewith or surrendered control thereof, or done or 
_ permitted to be done anything which would not consist with his pos- 
- session and occupation, under the act of 1891, of all the land needed | 
for the carrying on of such business. : ey 
The said agreement is not in violation of any provision of the said: 
act. There is nothing i in the act which would preclude the giving of a 
mortgage or the creating of a charge or lien upon the proporty, as: 
Bereed by Moore, in order to obtain money with which to carry on his 
business there, nor that would prohibit the option therein given to: 
: Billinghir st or those he represented, to demand and receive from Moore ~ 
a conveyance of an undivided half ot the property after patent, in lieu 
of payment of moneys then due him or them under the said agree- 
ment. It would have been no infraction of the act of 1891, nor of any 
other law, for Moore to have mor tgaged, or agreed to mortgage: the 
property prior to the issuance of patent in order to secure means” 
necessary to carry on 1 there any business within the purview a the 
statute. . 
As against the United States said agreement gave.no right t to Billing- ~ 
hirst or his principals and could only become operative upon such title , 
as Moore might ultimately acquire. Viewed in this light, it would not . 
affect the case at all, if, as contended by Rot as ena: it be true that _ 
Billinghirst, or his panera, or both, are aliens. By section 3 of the. - 
act of March 2, 1897 (29 Stat., 618), aliens are permitted to acquire | 
liens or mortgages upon real estate, in any of the Territories of the 
United States, as security for money lent; and also to enforce such 
liens and mortgages and acquire and hold title, for a limited per tod, 
me 30 26 | : ; | 
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“to such real estate, or any interest shanein: upon which. a lien may 
~ have heretofore or may hereafter be fixed, or upon which a loan of 
. money: may have been her etofore or “hereafter may be made and 
— secured.” | | . : 
— No claim of prior possession. and occupancy, for bowiiaite or other 
purposes, by any of the protestants, could be sustained against Moore 
as to any of the land in controversy necessary for the carrying on of 
the business which was’ being conducted thereon when, in the summer 
of 1897, the tide of fortune seekers which the then recent discoveries — 
in the klondike or upper Yukon region had brought to Alaska began — 
to flow in upon the tract on which Moore had located and claimed 
_ and of which he had for so many years prior thereto been in the undis- 
puted possession. His claim and possession were then, and had been 
theretofore, open and notorious. That these protestants, and hun- 
dreds of others who established fngmselves in tents and ae on the 
land he claimed, had notice of his claim, there can be no doubt. They 
not only disregarded and utterly ignored his claim of possession and 
occupancy beyond narrow limits about his residence, the wharf, saw 
mill and store, but they seized.upon and occupied, and were still occu- 
pying at the time of the hearing, several of his buildings. 

It is not necessary to poneider what rights in or to the land Moore 
acquired, as against any. subsequent claimant or a mere intruder, by 
his location, occupation and improvements prior to his asser tion of a 
claim thereto under the act of 1891. That he did acquire rights by 
such location, occupation and improvements which he could have main- 
- tained as to all others except the United States is well settled (Daven- 
port ». Lamb, 18 Wall., 418; Malony w. Adsit, 175 U. 5S., 281). It is 
enough that as to-all: the land necessary to his business Moore’s occu- 
pancy, possession, and claim under the act of 1891 are prior to any 
occupancy, possession or claim by any other person under that or any 
other act. No such force, therefore, can properly be given in this 
case to the requirement of paragraph 34 of circular instructions under 
the act of May 14, 1898, supra, as your office decision proposes to give 
it. The most that was intended or that could have been intended by. 
the said requir ement was to afford due protection. to prior pr operty 
rights. It was certainly not intended to encourage or sanction open 
and high-handed invasion and tr espass upon the property of another, 
or to secure to such invader ane brcepeese the fruits of his npoReE 7 
acts. | : 
It only remains eee inquire whether Moonea is entitled to make entry 


of all the land he claims—one hundred and sixty acres—or of a por- 


tion thereof, only. His entry must be limited to the land possessed 
and pceucd by. him for purposes of trade and manufactur e, taken in 
the form prescribed by the statute, that is, “as near as practicable in 
a, square form” is G. Brady, 26 i. Dz , 805, 308, and cases | there 
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cited; cat see also same, 27 L. D. , 385). It appears feta Moore’ Ss 
own testimony on final proof eens that he had not occu- 
‘pied more than ‘“‘from 60 to 75 acres” of the land claimed, for all 
purposes, under the act of 1891, and that this was adjacent to and © 
included his wharf and water front.- The local officers proposed, in 
their decision, to allow him about fifty acres, to be taken ‘‘in the shape ~ 
of an inverted letter L,” so as to include all his improvements but to 
limit his water frontage to only a part of what he would receive if he 
were allowed to take that area in the form prescribed by the statute. 

Moore’s entry, as alr eady stated, can only be limited to the land 


possessed and occupied by him for purposes of trade and manufac- — 


ture, taken as nearly as practicable in a square form. No sufficient 
reason appears why the land should be taken by him in the shape sug- 
gested by the local officers, or why it is not practicable for it to be 
taken in a substantially square form. . A tract, substantially in square 
form, described as follows, would contain all Moore’s improvements 
of auy considerable value: Commencing at corner No. 1 of the said 
survey No. 13, thence following the meandered coast line to corner 
No.-6, thence by a line to be run N. 37 deg. E. 1700 feet, thence by a 
line to be run §. 58 deg. 30 min. E. to a point on the line of said sur- 


vey between corners 1 and 18, thence on said lasi-mentioned line to. 


cor. No. 1, place of beginning. 
It is believed Moore should be allowed pay for and make entry of - 
the tract just indicated, upon procuring an amended survey properly. 


describing the same. ‘You will therefore direct that he be allowed to. | 


do so. 
The decision of your office Bejecung his sppliawinne is accordingly 
reversed. | 


“RAILROAD GRANT—INDEMNITY WITHDRAWAL-SECTION Bs ACT OF 
JULY 2, 1864. - 4 


ee Pactric. R. R. Co. UV, ‘Rooney. 


Lands reserved on account of a prior grant at the date of the passage of as act. of 
July 2, 1864, making the grant to the Northern Pacific Railroad Company, are 
excepted from the latter grant, but do not afford a basis for the selection of lands 
within the second indemnity belt of that grant, provided for by the eee pec 

_. tion of May 31, 1870. 


eee y Hitchcock to the mae 0 of the General Land. Offtee, 
(W.V.D) January 10,1901. (FW. C.) 


By departmental decision of October 18, 1899 (29 L. D., 249), in the 
case of the Northern Pacific Railroad Company v. John Rooney, involv-. 
ing the S. $ of SE. 4 and 8. 4 of SW. 4, Sec. 5, T. 127 N., R. 83 W., 
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St. Cloud land ee Minn eeoth: your office Neues of May 27, 1898, 
in said case was affirmed, wherein the rejection by the local officers of 
the attempted indemnity selection. of said tract by said company was 
sustained and the homestead application of John neney « cover ing said. 
tract was held for allowance. pe 
The tract involved is within the second iieuinig belt of the sage 7 
to the Northern Pacific Railroad Company, for which provision was. 
made in the joint resolution of May 31, 1870 (16 Stat. , 878), as follows: 
andj in the event of there not being-i in any State ¢ or Territory i in which said main line or 


~ branch may be located, at the time of the final location thereof, the amount of lands 
per mile granted by Congress to said company, within the limits prescribed by its. 


charter, then said company shall be entitled, under the direction of the Secretary of — . 


the Interior, to receive so many sections ot land. belonging to the United States, and , 
designated by odd numbers, in ‘such State or Territory, within ten miles on each side 


of said road, beyond the limits prescribed in said charter, as will make up such defi-, _ 


ciency, on said main line or branch, except mineral -and other lands as excepted. in 
the charter of said company of. eighteen hundred and sixty-four, to the amount of 
the lands that have been granted, sold, reserved, occupied by homestead. settlers, pre- 
empted, or otherwise disposed of. subsequent. to the “passage of the act of J uly two, 
eighteen hundred and sixty-four. | | 

The present claim of the Nor thern Pacite Rails bad Company arises 
under the grant. made in aid-of the construction of its line of railroad 
by the act of July 2, 1864 (13 Stat., 365), and is based upon an indem- 
nity selection of the land in soulrover sy which was proffered at the _ 
local office November 5, 1883, and designated lots 4 and 5 of Sec. 3, — 
and lots 1 and 2 of Sec.. 5, ile 51 N., R. 17 W., Minnesota, lost to the 
grant within its place ] limits: as the basis for the selection. | 

Within a few days after the passage of the act of May 5, 1864 (13 
| Stat. , 64), making a grant in aid of the construction of the Lake Supe- 
_ rior: and 1 Mississippi. railroad, there was filed in your office a map of 
_ the probable route of that road. and, under the direction of the Sec- 
retary of the Interior, your ethics, by letter of J May 26, 1864, received 
at the local office June 3, 1864, withdrew from pre- emption and sale a — 
body of lands about twenty miles in width along such probable route 
September 25, 1866, the route of said road was definitely located. 
The lands so.as aforesaid designated as a basis for the indemnity selec- 
- tion in question were within ten miles of such probable route and were 
- embraced i in the withdrawal of May 26, 1864, but the route of the road 
as definitely located deviated from eaid probable route to such an — 
extent that wpon such definite location these lands fell within the 
twenty-mile indemnity belt. pr ovided- for in-said act. After this defi- 
nite location, and acting: under the direction of the Secretary of the 
Interior, your office, by letter of November 2, 1866, continued the 
| withdrawal of May 26, 1864, in so far as the lands embraced therein 
fell within the place or indemnity limit fixed by the definite location 

| of the route ‘of the road. Selections os these base lands as indemnity 
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aes the act of May 5, 1864, were. ooalnely proffered Sian: 30, 
1872, and the selection was approved by the Secretary of the Intertor 
and the lands certified under said grant, June 7, 1873. 

In the decision of October 18, 1899, supra, it was said: 


as this land was reserved prior to the passage of the act of July 2, 1864, it could not 


_. therefore support selections within the second indemnity belt. It follows that the 


~ ‘gelection is not a proper: one and. for that: reason its: Paleenon by the local. officers is 
affirmec|. m4 a 

A motion for review of said decision questions the reservation of 
this land prior to the passage of the act of July 2, 1864, but under | 
date of November 22, last, your’ office reports that the statement just 
made is fully sustained by the records of your office, and a later brief — 


-. on behalf of the-railroad company seems to acquiesce in this report: 


| It‘is now contended by the company that the indemnity selection i is 

fully supported ‘by the loss designated, for the reason that the with- 
_ drawal on account of the grant made by the’act of May 5, 1864, did 
not amount to a disposition of: the land embraced therein, in that it. 
vested no title under said grant, and no title could pass thereunder. 
prior to the definite location of the line of road thereby aided, which 
occurred after the passage of the act of July 9, 1864. 

- That the lands designated as a basis for such selection were eset 
from the Northern Pacific grant, and that said company is entitled to 
select other lands as indemnity therefor, is clear; but whether this 
selection can be exercised in the second indemnity belt provided for by. 
the joint resolution of May 31, 1870, or can only be exercised in the 
original or first indemnity belt provided for by'the granting act. of 
July 2, 1864, is the question for determination, and this depends upon 
7 whether the reservation of these base lands, by reason of which they 
were excepted from the grant to the Northern Pacific Railroad Com- 
‘pany, is to be treated as having been established by the withdrawal ‘of 
May 26, 1864, which was prior to the passage of the act of July 2, 1864, — 
- or as ioaing Bee ey established by _ order of November 
2, 1866. : 

Said joint resolution gives ané right to resort to a second indemnity 
belt, upon certain conditions, ‘to the amount of the lands that have 
re eranted, sold, reserved, occupied by homéstead settlers, pre- 
empted, or otherwise disposed of subsequent to the - passage of the act 
of July two, eighteen hundred and sixty-four.” | 

The grant made by the third section of the act of July 2, 1864, was— 
_ every alternate section of public land, not mineral, designated by odd numbers, to | 

the amount of twenty alternate sections per mile, on each side of said railroad line, 
as said company may adopt, through the territories of the United States, and. ten 
alternate sections of land per mile on each side of said railroad whenever it passes 
through any State, and whenever on the line thereof, the United States have full. 
title, not reserved, sold, granted, or otherwise appropriated, and free from pre- 
emption, or other claims or rights, at the time the line of said road is definitely fixed, 
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and. a plat tnereot filed in the office of ae commissioner of the general land office; 

‘and whenever, prior to said time, any of said sections or parts of sections shall have 

been granted, sold, reserved, occupied by homestead settlers, or pre-empted, or 

otherwise disposed of, other lands shall be selected by said company in lieu thereof, - 

_ under the direction of the Secretary of the Interior, in alternate sections, and desig- 
nated by odd. numbers not more oe ten miles — the limits o said alternate 
| sections. 7 


~The word ake was sbvionel emplo red i in the same sense in’ - 
ploy 


- this section and in said joint: resolution, and whatever would consti- | 
tute a reserving of place lands within the contemplation of one would 


be effective ade the other. - 


That portion of the line of the Nor thern Pacific railr oad. spaosits’ 
iid base lands was definitely located November 20, 1871. If these 
lands were reserved at: that: time, thev were ‘equally reserved at the 
time of the passage of the act: of. July 9,-1864. They remained in a 
continuous state of reservation. from before the passage of that act 
until after the definite location of the line of railroad. thereby aided. 
There was but one pur pose in the reservation and that was to keep the 
lands embraced therein in a condition where they would be available for 
the satisfaction of the grant made by the act of May 5, 1864, The with- 
drawal of May 26, 1864, was never revoked, and even in.the absence of 


~ the order of N ovember 2 2, 1866, it would have continued to be effective 


as to these base lands. Instead of establishing a new or independent 
reservation, that order, as to these lands, merely gave affirmative 
evidence of the intention to recognize the or a withdrawal as still 
‘effective. 

That an indemnity withdr awa made under a prior erant and existing : 


at the time of the definite location of the line of the Northern Pacific 


railroad, is a reservation within the meaning of said section thr ee, and 
excepts ‘from the Northern Pacific grant the lands embraced in the 
withdrawal, even though they are not required to satisfy the prior 
grant and do not pass under it, is determined by the decision of the 
supreme court in the case of the Northern Pacitic R. R. Co. %. Musser- | 
Sauntry Co. (168 U. S., 604). | | | 
It is clear, therefore, that the reservation “of these base lands dates 

from before, instead of after, July 2, 1864, and that they will not sup- 
port a selection within the second indemnity belt pe ovided for by the 

joint resolution of May 31,1870. 

The previous decision a the Department is adhered to and the | 
‘motion under consider ation is denied. | | | 
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MINING CLAIM—ACT OF JUNE 3, 1878. 


MICHIE v. GorHBERe. 


Ina controversy between cousicane claimants to the same ina arising upon protest 
by a mineral locator against an application to purchase under the act of June 3, 
1878 (amended by act of August 4, 1892), where it appears that the mineral 
location is based upon the discovery within its limits of a vein or lode of quartz, 
bearing copper and gold, that the same.is in all other respects regular, and that 
the time intervening between the date of the location and the filing of the appli- 
cation to purchase under said act was so short as not to afford the mineral locator | 
a reasonable opportunity to develop his claim sufficiently to ascertain with cer- 
sonued the extent or value of the mineral deposit contained therein, such location 
is a ‘‘mining claim’’ within the meaning of the proviso to said act, and the land 
embraced therein is not subject to purchase thereunder. 


Secretary Hitcheock to the Commissioner of the General Land Office, 
(W.V.D) January 12, 1901. | (A. B. P.) 


January 22, 1900, Martin J. Gothberg filed, in due form, his appli- 
cation to purchase, under the act of June 3, 1878 (20 Stat.; 89), as 
amended by the act of August 4, 1892 (27 Stat., 348), the NW. + of the 
NW. 4 of Sec. 18, T. 32 N., R. 80 W. , Douglas, Wyoming, as chiefly 
valuable for stone. After notice: duly given, he submitted final proof 
in support of his application, April 2, 1900. 

On the date last mentioned, Donald Michie filed his cor roborated 
protest against the allowance of entry upon said application and the 
submitted proofs, alleging, i in substance and effect, that the land applied 
for contains mining impr ovements, and that valid mining locations 
have been made and are now existing on the same, with respect to which 
the law has been, in all respects, complied with. 

A hearing was hid upon the protest, at which both parties appeared 
and submitted testimony. The local officers found in favor of Goth-_ 
~ berg and recommended that he be allowed to complete his application — 
to purchase. Upon appeal by protestant, the action below was affirmed 
by your office, by decision of September 14, 1900. The further appeal 
by protestant brings the case here. | 

The record shows that the land in question i is underlaid with a forma- 
tion of granite, capable of being quarried in blocks, and of a character 
‘suitable for building purposes. ‘The land does not appear to possess 
any value for agricultural purposes. 

November 8, 1899, one James Michie (not a sane to this contro: 
versy) located certain lands, embracing a portion of the tract here in 
. question, as the Squaw Creek lode mining claim. Notice of such loca- 
tion was recorded in the office of the recorder of. the mining district 
where the claim is situated, November 13, 1899. A survey of the © 
claim was subsequently made and an amended notice of location, more 
particularly describing the. same, was recorded, May 24, 1900, in the . 
same manner as the original notice. 

The evidence submitted at une hearing shows that several cael 
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7 dy kes—gener ale ae source of ‘copper: areca thr ough said — 
claim, and that.a discovery cut or shaft was sunk thereon, to the depth — 


of ten feet or more (Sec. 2548, Revised Statutes of W eorming: 1899), 


some time prior to January 1, 1900. With respect to this cut or shaft 
it is testified by one of the witnésses LOE protestant as follows: 

q. Who dug that shaft? 

A. I did. Itis adrift about fifteen feet, run into ‘the hill, to teed a quarts 
dyke. . ; 

. How high is the face of this open cut? 

. About eleven feet. 

. Does it expose any mineral in place, or mineral bearing rock? — 

. It exposes mineral bearing quartz in the bottom, where it intersects the dyke, 
. What kind of mineral does this, quartz bear, and give indications of? 

. Copper and gold. : : : 

. How long have you been engaged i in pr its and mining? 

A. About seven years in the = MeBp er Mountain district, and about tw enty, years — 
in all. — . 
— Q. Are you familiar W rith Ww what niiners ordinarily all good prospects? 

| AS Tam. 

Q. Are the bnoeuenas of mineral j in the discov ery shat § in Pai ames ‘Mitchie’ s claim, — 
concerning which you have testified, such ag w rould, in your judgment, justify a man 
of ordinary: ‘prudence in expending. time and labor: in developing the’ same, with a 
“reasonable expectation of developing a valuable mine? me 
_ A. In my judgment he would. . Lt am spending time and money on the same ae 
cations, and getting good results. | 

It is further shown that said claim is dean im what i is designated 
as a ‘‘mineralized belt;” that considerable prospecting for minerals 
was done upon this belt, in the vicinity of the claim, during the three _ 
years next preceding the date. of the hearing; and that such pro spect- | 
ing had resulted in the discovery of indications of copper deposits to 
an extent justyane further ae of time ¢ and money i their 
development. ae , 7 3 | 

A location of an alleged. “ lode, vein, or Ses bear ing gold, sil- 

ver, copper,.or other precious metals; ” made April 2, 1900, by one 
| Raphael Lund, also embraces a portion of the land in question. There 
is no evidence, however, that any discovery of a lode, vein, or other 
deposit, bearing mineral of the character described anid claimed, or of 
any other character, has ever been made within the limits os this 
alleged location. : 

The statute upon which Gothberg: s application to pur chase is based, 
provides— 


That nothing herein onuiiee shall defeat or impair any — fide a under 
any law of the United States, or authorize the sale of any mining claim, or the im- 
provements of any bona fide settler, or lands containing gold, silver, cinnabar, copper, 
or coal. 


It is further provided. that the applicant shall make cath, smong | 
other things, that the land— _ | 


contains no mining or other improvements, ees for ditch or ee purposes, where 
any such do exist, save such as ‘were mage Py or belonged to tae appa nor, as 


Prerers) 
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deponent verily believes, any valuable deposit of aor, ae cannabey Ree or 
coal. 

The ex parte proots - | by Gothber g substantially mest the | 


requirements of the law, in the respects stated. The question pr esented 
by the protest and the evidence introduced in support thereof, as 


against the submitted proofs, is, whether it is shown that. the land has | 


upon it any mining claim, or mining improvements, or contains any — 
‘valuable deposit of gold, euyen sl) eae or orner Pe ecious metal,.as 
claimed. | | 
- here are no mining impr ovemenits on stig land except the afor asaid _ 
cut or shaft situated on the Squaw Creek location, nor does the evidence 
-show that outside the limits of said location the land in question con- — 
tains any valuable Repose of gold, silver, copper, or other. Be ecious 
metal. | 
lt remains to be considered, hevegee wisties the » Sone Or ak 
location,. viewed in the light of a the circumstances surrounding it as 
disclosed by the record, constitutes a ‘‘ mining a ” within the mean- 
ing of the provision of the statute which say 

That nothing herein. contained shall: 3. he authorize the sale of any mining 
claim. ; . 

With iespeet to tite (seston it is to be observed that the same was 
in all respects regularly made, having for its basis the discovery within : 
its limits of a vein or lode of. quartz, bearing copper and gold; that 
_ the making of the location, the sinking of the cut or shaft thereon, : 
and the discovery of a lode or vein of mineral therein, as aforesaid, | 
were all prior to the date when Gothberg filed his application to pur- . 
chase; and that the time intervening between the date of the location 





and the filing of Gothber 2"s ‘application was so short as not to afford — | 
the mineral locator a reasonable opportunity tu develop his claim suf- — 


7 ficiently to ascertain, with cer ay, me extent or value of the mineral 


> deposit contained fhet ein. 


Until a reasonable oppor arity fot the development of ations actiie 
ally discovered and located shall have been first given, it would bé 
unjust to the mineral locator, to say the least, for the land department. 
to Fe of him, in a case arising under the act upon which Goth- 
berg’s application is-based, such a showing as to demonstrate that. the 
land is more valuable for the minerals discovered and claimed, than 
for other purposes, or to hold that his location, in the absence of such 

a showing, under the circumstances, is not a ane claim” within 
the meaning of the proviso to said act. | 7 : 

The act must have reasonable construction, and erie it would be 
difficult to lay down a rule applicable to all cases that may arise under 
it, the Department is of the opinion that the Squaw Creek location is. 
a valid location under the mining laws,.and that, in view of the facts 
_ and circumstances of this case, the same constitutes a ‘mining claim” 
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within tite meaning et mia proviso. - follows that j in so far as thé 
land applied for by Gothberg is included in said location or mining 
claim, the same is not subject to sale under said act. Noreason appears, 
however, why Gothberg’ 8 application may not be: allowed as to the 
| residue of the land embraced therein. 7 
To the extent, therefor e, that the. application oo Gothberg soutien | 
with the Squaw Creek mining claim, the same will be. rejected, ‘bat as. 
to the other land covered thereby it will be allowed. 
~The decision appealed from j Is modified to > confor m her eto. 


— 


RAILROAD LAND—ERRONEOUS CERTIFICATION—ACT. OF SEPTEMBER 
. RO, 1890. 


Ewne Vy NKR ET AL. 


The allowance of a sraduation cash entry, and the aceaplance and subsequent reten- | 
‘tion by the government of the purchase money paid thereon, ‘constitute a sale of 
the land within the meaning of section 8 of the forfeiture act of September 29, 

__ 1890, the provisions of which not only expressly recognized the validity of such 

sale, but operated to confirm the title of the claimants thereunder. 

The attempted cancellation of an entry without notice to the entryman, or his suc- 
cessors in interest, is void for want of jurisdiction. 

The erroneous certification to a railroad company of lands not of the character granted, 
is no bar to the issuance of patent upon subsisting entries of record therefor-at 
the date of such certification. — 


Seeretury Hitchcock to the. Commissioner o oF the Goal Land Ofte, 
(W. V.D.) —— danwary 12, 1901. (J. H. F.) 


This case is eres the Department on appeal by Hampton D. Ewing 
_ from your office decision of April 20, 1900, wherein it was held that 
the certification of Sec. 17, T. 5.S., R. 3 E., Montgomery, Alabama, 
land district, to the Mobile and Girard Railroad Company, under act 
of September 29, 1890 (26 Stat., 496), was erroneous and void by reason 
of the prior existing eraduation entries thereon of Francis McKinzey - 
and Sampson Turner, and that such entries: should be pee to patent 
notwithstanding such erroneous certification. | 
_. The land involved is situated within the indemnity limits of the 
grant to the State of Alabama by act of June 3, 1856 (11 Stat., 17), to | 
aid in the construction of a railroad from Girard to Mobile, the map 
of definite location of which was filed June 1, 1858, but is opposite a 
part ot the proposed line of said road which was never constructed. 
On October 5, 1859, Francis McKinzey, under the graduation act of. 
August 4,.1854 (10 Stat., 574), made-cash entry No. 15801 (St. Ste- 
_ phen’s series) of the N. $ of said section 17, and on October 8, 1859, 
Sampson Turner, under the: provisions. ot ‘the same act, mails each 
entry No. 15803 (St. Stephen’s series) of the S. $ of said section. 
May 31, 1860, said. section, with os Jands, was certified to the 
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' State of Alabama on account of its grant by act of 1856, supra. By 
act of September 29, 1890 (26 Stat., 496), said grant opposite that 
portion of said road which had never been constructed was forfeited, 
and by the 8th section of that act it was provided that the Mobile and 
Girard Railroad Company should be entitled to the quantity of land: 
earned by construction of its road from Girard to ‘Troy, a distance of 
eighty-four miles, and it was-therein directed that the Secretary of the 
Interior, in making settlement and certifying to or for the benefit of _ 
the said company the lands earned thereby, should include therein all 
the lands sold, conveyed, or otherwise disposed of by said company, 
not to exceed the total amount earned by. said company as aforesaid. 
It appearing in the subsequent adjustment of said grant under the 
forfeiture act, that the land involved herein had been sold by the com- 
pany, prior to the passage of said act, to one Abraham Edwards, the 
same was included in a list of lands, aggregating 302,181.16 acres, | 
which. list, on April 24, 1893, was approved and cortined to said com-— 
| pany for the benefit of its transferees under the provisions of that — 
act, in accordance with departmental instructions relative thereto (12 
L. D. 117; 16 L. D., 70 and 355). | 
— On February. 24, 1898, resident counsel for one James C. Stapleton, | 
who claims to be the pr esent: owner of the land in question, through 
mesne conveyances from McKinzey and Turner, filed in your office an | 


- application alleging that the graduation cash entries hereinbefore men- — 


tioned had never been canceled, but were valid and subsisting entries 
of record, and requesting that patents be issued thereon. Said appli- 
cation was accompanied by the duplicate receipts issued to McKinzey 
and ‘Turner at time of making their respective entries and also by 
an abstract of title showing. present title to the land in Stapleton, © 
derived from them, through subsequent transfers. Upon considera- 
tion of said application by your office, it was found that the original 
entry papers, pertaining to both of said entries, had remained in the 
files of your office, bearing the following indorsement: ‘‘ Railroad _ 
land—Cancellation entered 14th May, 1860,” and that on the tract book, 
opposite each entry, appears the following notation: ‘*Canceled 14th 
May, 1860”; but no further evidence of cancellation of said entries 
was found, and on June 2, 1898, the local officers were directed to 
report the status of said entries as shown by the records of their office. 

In response to said direction the local officers reported, under date 
of June 4, 1898, to the effect that said entries were intact and that the 
records of the iecal office “‘show no evidence of cancellation of either | 
entry mentioned or suspension of the same.” — 

Upon further consideration of the matter by your office letter of 
August 28, 1899, it was found that said entries had never been authori- 
tatively or legally canceled; that by reason of the existence of said 
entries the land in question was expressly reserved from recertification | 


\ 
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under ie provisions of section 8 of the act of Sopiainber's 29, 1890. 
supra; that the certification of said land under date of April 24, 1898, 
was, therefore, void and of no effect, and the local officers were dir ected 
— to notify Rdwards: or the then present claimant of the land through — 
_ the railroad company as disclosed by the county records, that he would » 

be allowed sixty days in which to show cause why. patents should not 
be issued on said entries. Notice of said | decision, it appears, was 

- served ‘by registered letter addr essed to Edwards, which was receipted — 
for by.one Gaston Scott (Edwards then being deceased), and on October 
| 28,1899, Hampton D...Ewing filed in your office a’ petition setting 
: forthe that he is a resident of Yonkers, New York; that’ the notice 
addressed by the local officers ‘to Edwards had recently come ‘into 
_ his possession. informally; that at date of the issuance of such notice - 
the records of. the county in which the land in controversy is situated — 
showed that title thereto, based on the certification thereof to. the 


_ _ Mobile and Girard Railroad Company, had then become vested in him- 


self; that not having been served officially with notice of your decision 
of August 28, 1899, he had not had. an opportunity to answer the order 
to show cause, as ther ein required, and he asked to be allowed to inter- 
_ vene and be made a party to the proceedings relative to said land and 
- that. he be allowed opportunity to show. why your previous order 
_should be revoked and the: certification of said land to the railroad 
company tinder the. act of September 29, 1890, supra, allowed to 
remain as a valid vestiture of title thereto for his’ benefit. | 

On April 20, 1900, Stapleton’s application for issuance of patents 
for the land involved was further considered, and by your office 
decision of that date, from which the appeal herein was perfected, it. 
was found that Ewing, after receipt. of due notice, had had ample 
opportunity to answer your previous order to show cause why patents 
should not issue on said entries; that in his petition, filed October 28, 


1899, it was not denied that aaa entries were subsisting entries of 


record at date of recertification of the land to the falvond company 
under act of September 29, 1890, supra, and, in accordance with-your ~ 
decision of August: 28, 1899, it was held that such recertification was 
erroneous and void and that patents should be issued on the entries 
aforesaid as applied for by Stapleton. — 3 
_ The errors assigned by appa: amount to the following ¢ conten: | 
| tions: | 
1. That the entries “ae by Mctitineg and Turner were void a 
initio because made upon lands which were not subject to the provis- » 
ions of the act of August 4, 1854, supra, and because the land involved, 
at time of the allowance of said entries, had been withdrawn for the 
 benetit of the grant: made to the State of. Alabama by: act of June 3, 
1856, ae - : | | 
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— That the notations of cancellation made on the entry papers and 
onthe tract book of your office constituted and oper ated as & - lawful, | 
‘cancellation of said entries. a ee 2 
3. That. your office erred in. assuming jRaieton to hold and 3 in. 
holding that-the certification of the land in controversy, April 24, 1898,. 
under act of September 29, 1890, was void and ‘constituted no bar to 
the issuance. of patents on Said rete ae - wd 
| Under the act of 1854, supra, any person was. allowed to. purchase: 
lands falling within its provisions at the graduated price therein. 
specified, upon making affidavit that he made entry. thereof for his own 
use and for purpose of actual settlement and cultivation, and that he 
had not acquired under said act more than 320 acres. By-section 1 of. 
_the act it was provided that all of the public lands of the United States 
which had been ‘in market for a certain time prior to application to. 
enter should be subject. to sale at a & specified price, but it was further 
therein provided that— : 7 
‘this section | shall not be so construed as to extend to lands reserved to the United 


_ States in acts granting land to States for railroad or other internal improvements, or 
_ to mineral lands held at over one dollar and twenty-five cents per acre. . 


The records of your office show that while townships i 2, 3 and 4 
south of the thirty-first degree of latitude, and certain athe lands, 
were withdrawn from sale on June 19, 1856, on account of the grant to 
the State of Alabama by act of 1856, supra, yet such records fail to dis-. 
close that the land in controversy was ever embraced.in any order of- 
withdrawal on account-of such grant, and inasmuch as the land is situ- 
ated outside of the primary limits of the grant and the proposed road. 
was never constructed opposite the land involved, the same was appa- 
rently subject to entry under the graduation act at the time the entries 
of McKinzey and Turner were allowed of record. However, for the 
purposes of the case at bar, it is not necessary to determine whether - 
the land at such time was properly subject to such entry, for by sec-) 
tion 8 of the forfeiture act of September 29, 1890, supra; the railroad 
company was required to relinquish all its interest, right, title and 
claim in and to “‘all such lands within the limits of its grant as have 
heretofore been sold by the. officers of the United Suga for cash, 
where the government still retains the purchase money,” and it ee 
further provided therein that ‘‘the right and title of the persons hold- 
~ ing or claiming any such lands under such sales . . . are hereby 
confirmed.” The railroad company accepted the provisions of the for- 
feiture act and executed the relinquishment therein required. The 
allowance by.the local officers, in 1859, of the cash entries involved 
herein, and ‘the acceptance and sirbseq went retention by. the govern- | 
- ment of the purchase money paid thereon, constituted a sale of the 
land in controversy within the meaning of the forfeiture act, the pro- 
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- visions of enn not only expressly’ roeuer the validity. of such. 
sale, but operated to’ confirm the title a the claimants thereunder. 
Appellants contention that the notations appearing upon the or iginal. 
entry papers and on the tract book in. your office operated as a lawful: — 
cancellation of said entries, can not be sustained. The entries have 
always remained intact upon the records of the local office, and such 
records disclose no evidence of cancellation or suspension. No order 
or decision of your office, authorizing the cancellation of said entries, 
is. of record therein, and it is not claimed that any notice of the nota- 
tions appearing upon the entry papers and tract book was ever served 
upon the entrymen. Any attempted cancellation of such entries by — 
notation on the entry papers and tract book, without notice to the — 
entrymen or their successors in interest, was wail for want of juris- | 
diction, and in no manner operated to affect. the legal status of said 
entries, which thereafter continued to be and remain intact the same as 
if such notations had not been made. (United States Vv. Be eb abe, 


24. D., 52) 


The remaining question for Aieientoin is whether the erroneous | 
certification of the land in controversy to the railroad company, on 
April 24, 1898, under the act of. 1890, supr a is @ a bar to the issuance | 
of patent on the entries in question. os | 
—-It will be noted that by the pr ovisions of the act of 1890 all die for- 
- feited lands within the limits of the grant of 1856 which had been sold | 
by the United States for cash and the purchase money for which had — 
been retained by the government, were expr essly excluded from the — 
lands thereby directed to be certified to or for the benefit of the rail- 
road company; and in the approved list, under which the certification — 
of April 24, 1893, was made, the provisions of said act, showing the ~ 
~ exclusion from sneh sertifioation of all lands so sold by the United 
States, were fully recited and expressly set forth, as was also the fur- 


ther fact that the company had en all its s right, title and 7 


claim in and to such lands. | | 

It is, therefore, apparent that the land i in ‘contr oversy was by the 
terms of the forfeiture act itself not only expressly excluded from the 
lands thereby authorized to be certified to the railroad company, but 
that the list under which the same was erroneously certified showed, 
upon its face, that it did not purport to embrace land which had been 
theretofore sold by the United States, as aforesaid. = 

By act of August. 8, 1854, now embodied in section: 2449, United 
States Revised Statutes, it was provided that, where lands had been or 
should thereafter be granted to the several States or Territories, and 
the law did not convey the fee simple title of such lands or require 
patents to be issued, the certified lists of such lands should be regarded 
as conveying the fess simple of all the lands embraced therein which 2. 
were of the character contemplated by such act of Congress and 
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intended to be granted iereby: but it was . farther ee therein 
that— 
_ where lands embraced in such lists are not of the Acero by such acts of 
Congress and are not intended to be granted thereby, said lists, so far as these lands - 
are concerned, shall be perfectly null and void and no right, title, claim or interest 
shall be conveyed thereby. 


In the case of Weeks a. Bette (159 US, “AD, certain land, to 
which one Brott had a subsisting adverse claim, had been erroneously 
certified to the State of Minnesota under a part to aid in the con- 
struction of a railroad within said State, and it was therein contended 
by the State’s grantee that such certification was an adjudication that 
the land had-not been previously disposed of and was free from adverse 
claim and that the certification operated to pass the legal title thereto; 
but the court, after referring to the provisions of the Revised Statutes. 
hereinbefore quoted, and stating that the land was not included in the | 
grant to the State by reason of the existence of Brott’s claim, said: 
and since it was not so included, nor subject to disposition as part of the public 
domain on October 25, 1864, the action of the land department in including it within — 
_ the lists certified on that day was ineffectual . . . . Asagainst Brott the certification 
had no operative effect. _ 

The facts disclosed by the record, as hereinbefore set for th, siscaty: 
bring the case at bar within the purview of the decision of the supreme — 
- court in the case cited, and, in the opinion of the Department, the 
erroneous certification of the land in controversy to the railroad com- 
‘pany under the provisions of the act of 1890, supra, bad no operative 
effect as against the then subsisting entries of record therefor, and — 
hence constitutes no bar to the issuance of patent thereon. | 
* Your decision is accordingly affirmed. 


RECORDS—COMMISSIONER GENERAL LAND OFFICE, — 


Henry N, Corr. 


The control of the records, books and papers of the General Land Office is intrusted 
to the discretion of the Commissioner, and the Department will not interfere in 
such matter where no abuse of such discretion is shown. | 


Secretary Hitchcock to the Conumissioner of the General Land Office, 
(W. V.D.) January 12, 1901. (GB: G.) 


December 8, 1900, Henry N. Cop apddressed a communication to your 
office asking permission to make extracts from the abstracts of home- 
stead entries sent to your office. monthly from the local land offices, 
particularly the abstracts of such entries made between the years 1862 
and 1875, ‘‘ with the intention of using and sonue the information thus 
obtained” as oppor tunity occurred, | 
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Dagens 18, 1900, your = oHiae: ome ie matter Pe considera 
tion, denied the request as one ieoneent with the best interests of 
the service, for the reason stated that the abstracts are continually | 
needed for rererbace by the force employed in adjudicating pending 
cases, and that the privilege, if granted to the applicant, must also be _. 
extended to all others desiring to avail themselves thereof, and would 
so crowd the limited accommodations provided as to seriously interfere 
with the transaction of business’ by other attorneys having epeciat 
employment in matters pending before your office. . 
Mr. Copp has appealed from this ruling, and cites the depar imental 
instructions of November 25, 1898 (27 L. D., 625), in support of his 
appeal. . These instructions arose ‘upon a communication from your — 
office of November 7, 1898, submitting for the approval of the Depar t- 
_ ment a proposed cireular addressed to the registers and receivers of 
local land offices directing them not to allow examinations of their 
records or papers except by persons directly interested, either as part ‘ties. 
or attorneys, in the specific matter then pending to which such records — 
or papers relate. The Department, after reviewing the law bearing | 


upon the question of the inspection of public records, as it generally 


- obtained in the United States, and the prior orders and decisions of 


~ the Department upon such question as it related to the records of the 


— Jand department, held that the records of the local land offices should : 
be treated as open to inspection on the part of the publie, subject only 
to the restriction that such examination shall not interfere with the | 
- orderly dispatch of public business. It is believed that the rule was - 
then correctly stated, that it applies to the records of the General Land — 
Office as well as the records of the local land offices, and that: it may be — 
~ extended to the papers and files of your office as well as the records 
thereof, assuming always that such inspection will not be i injurious. to 
| ‘the public interests. (See Greenleaf.on Evidence, 1476.) 3 
Inasmuch as the request in the case now tinder consideration was 
denied upon the ground principally that its allowance would be i injuri- — 
ous to public interests in that. the work of the General Land Office — 
would be seriously interfered with, it follows that your action should. 
be approved; unless it be held that this conclusion of fact was error. 
By section 453 of the Revised Statutes it is provided that the Com- 
missioner of the General Land Office, under the direction of the Sec- 
retary of the Interior, shall perform all executive duties. in anywise | 
affecting the public-lands of the United States, and by section 454, 
Revised Statutes, that he shall retain charge of the records, books, 
papers and other property, appertaining to said office. These provi- 


sions not only define a.duty in relation to the charge. of the records, | 


books and papers of the General Land. Office, but imply a discretion i in - 
the Commissioner to control such records, books and Peete as may 
seem to him best. for the public ser vice. 3 | 
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Inasmuch as it appears ‘that ie evanting of Mr. Coep)s request 
would only tend to advance a purely private or personal interest to 
the detriment of the larger public interest, there is not shown to be 
any abuse of discretion in this case, and the action of your office is 
approved. : 3 : | 


ALASKAN LANDS—JURISDICTION OF THE SECRETARY OF THE INTERIOR. | 
OPINION. 


The Secretary of the Interior has never been clothed with Bence jurisdiction oi the- 
public lands in Alaska, his jurisdiction being limited, under the several acts of 
Congress relating to such lands, to the administration of the mining laws, the 
townsite laws, the right-of-way law, the homestead laws, and the sale of land 
for tracle or fuaeiapeetane: and he is without authority to lease land in Alaska for — 

'. propagating foxes, or to assume the care and control of land already leased for 
such purpose. 3 bist : 


Assistant Attorney- General Van Devanter to the Secretary of the Inte- 
rior, January 16, 1901. (V. B. ) : 


A letter of the Secr etary of the Treasury dated December 15, 1900, 
to you, inclosing an opinion of the Solicitor of the Treasury, dated 
June 28, 1900, has been referred to me for an opinion— | 
as to whether under existing law the Secr etary of the Interior has authority to lease 7 
islands in Alaskan waters, and, generally, what are the duties of the Secretary of the 
Interior in relation to the matters presented— 
In said letter and opinion. 

The Secretary of the Treasury states, in substance, that his depart-— 
ment. has, ‘“‘under the authority” contained in the act of March 3, 
1879 (20 Stat., 383), from time to time leased unoccupied and unpro- 
ductive islands in the waters of Alaska for the propagation of foxes; _ 
but that he is advised by the Solicitor of the Treasury, in said opinion, 
that, under later legislation by Congress, the Secretary of the Interior 
is given general jurisdiction over the public lands in that District, . 
other than “the Annette, Pribolof Islands, and the islands leased or 
occupied for the propagation of foxes,” which islands are excepted 
from the provisions of the act of May. 14, 1898 (30 Stat., 409), extend-_ 
ing the homestead laws, etc., to the District of Alaska, and by implica-_ 
tion remained under the jurisdiction of the Treasury Department. | 
In view of this opinion of the Solicitor, the Secretary of the Treas- 
ury, ‘‘in order to avoida divided responsibility,” asks that his depart- 
ment be relieved, by this Department, of the control of the islands - 
theretofore leased for the propagation of foxes, or for other purposes, | 
either prior or subsequent to the passage of the act of May 14, 1898, 
supra; and a list of twenty- eight islands which have been leased by 
the Treasury Depar tment is given; but the dates when leased are not 


— stated. 
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It enone, necessary to review at some > Tengtht the legislation of 
Congress in relation to Alaska. 
‘The first legislation on the subject i is to ber found i in ie: act of aly ; 

27, 1868 (15 Stat., 240), embodied in section 1954 e seg., Revised Stat- 
_utes. Thisact declared that all the territory, together with its waters, 
ceded by the Emperor of Russia, shall constitute a customs collection | 
district and that the laws relating to customs, commerce and naviga- 
tion be extended to the mainland, islands and waters thereof. It was. 
declared unlawful to kill any ‘fur -bearing animal within the limits of 
the territory or the waters thereof. But the Secretar y of the Treasury 


was authorized to prescribe rules and regulations under which fur-. © 
bearing animals, except seals, might be killed; no special privileges, 


_ however, to be granted. ‘The said Secretary was. authorized to pre- 
scribe mecdtul rules and regulations to carry into effect all parts of the 
act except those specially intrusted to the President. 

‘By joint resolution of March 8, 1869 (15 Stat., 348; R. 8. , 1959), the — 
islands of St. Paul and St. Geo ge (Pribylof) ae declan od a special 
reservation for government. purposes, and it was made unlawful for 
any person to land upon either island except by authority of the Secre- 
tary of the Treasury. Violators of the resolution were to be summarily 

removed by the Secretary of War. 

There were subsequent acts passed by Congress relating to the killing 
of seals on said islands, under the supervision of the Secretary of the 
Treasury, the provisions of which acts are incorporated into the revised | 
statutes commencing with section Poot, and have no- particular beari ing 
upon the present inquiry. 

By section-8 of the act of May 11, 1884 03 Si Stat., 24), providing a 
civil government for Alaska, it was cr ote a land distr ict, with proper 
land officers, and the fining laws only, and not the general land laws, 


_. of the United States were extended over it subject to regulations to be 


made by the Secretary: of the Interior with the appr oval of the 
President. | 
By section 12, act of March 3, 1891 (26 Stat, _ 1095, 1099), the town-: 
_ site laws were extended to “Alaska under the supervision of the Secre- 
- tary of the Interior. eens by sections 12 and 13 pr ovision was made for 
parties, of not ee one aH ed und sixty acres of iad for tr ade 
or manufactur es, By section 14 certain exceptions were made to said ~ 
right of purchase, among which were the ‘* Pribylov Group or Seal 
Islands.” By section 15 the Annette Islands were set apart as a reser- 
_ vation for the use of the Metlakahtla Indians. _ : 
On May 14, 1898 (30 Stat., 409), was approved an act extending 
— the homestead laws and providing for the right of way for railroads 
I the district of Alaska. ‘This act also amended the law i in relation — 


. “~ 
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— to the pur chase of land for trade or sian aoturel sid reg pilited entries 
on navigable waters. It expr essly — | | : | 
Provided, That the Annette, Pribolof Islands, and the islands leased or sisted 


’ - for the propagation of foxes, be excepted from the operation of this act. 


By act of March 3, 1899 (30 Stat. , 1253), was provided a code of erim- 
inal procedure for Alaska. By section 173 the former prohibitions 
against killing fur -bearing animals are repeated, and the Secretary of 
- the Treasury is empowered to grant authority to kill the same, except 
seals; to make regulations on the subject; and by section 176 the - 
islands of St. Paul and St. George are again declared to be a. en 
reservation. 

By section QT of: the act of June 6, 1900 (31. Stat. , 880), making | 
further provision for a civil government in Alaska, it is expressly 
declared that nothing contained in said act ‘‘shall be construed to put 
in force in the distr ict [of Alaska] the general land ne of the United 

States.” — | 
. The provision in the cepicomaton act of March 38, 1879 (20 Stat., 
377, 383), under which the Secretary of the Treasury acted | in ‘leasing 
islands for the pr opagation of foxes, isas follows: | 

That authority be,-and is hereby, given to the Secretary of the Treasury to lease, 
at his discretion for a period not-exceeding five years, such unoccupied and unpro- 
ductive property of the United. States under his control, for the leasing of which 
there is no authority anger, eRe law, and such leases shall be reported annually 
to Congress. 

It does not appear from ‘the foregoing recital of the legislation of 
Congress that the Secretary of the Interior has been clothed with gen- 
eral jurisdiction of the public lands in Alaska, but that, on the con- 
trary, his jurisdiction is limited and circumscribed under the recited 
acts of Congr ess to the specific matters mentioned, viz., the adminis- 
tration therein of the mining laws, the townsite ieee the right-of- -way 
law, the homestead laws, and the sale of land for trade or manufac- — 
ture. Even if the land department, under the supervision of the Sec- — 
retary of the Interior, were poeseaaed: of general jurisdiction over the 
public land in Alaska, no authority is found under which that officer 
would be justified in leasing land for propagating foxes or for taking 
under his care and control land already leased for that purpose. ‘The 
act of 1879, swpra, on which the Secretary of the Treasury has acted, 
if it confers such authority, confers it only on that officer, and does 
not empower him to transfer his responsibility to this Department. | 
_ Moreover, the islands leased for the propagation of foxes are | 
expressly excluded from whatever jurisdiction over. the public lands 
has been conferred on this Department by the act of May 14, 1898, 
supra. Surely, in the face of the plain purpose, manifested by that | 
exclusion and indicated elsewhere in the recited legislation, to leave 
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= the ee over - those islands where it then was, ‘thie Department - 
‘is wholly without author ity to act in the premises or to. comply. with 
the request. of the Booretary! the * ast y . and Ts 80. 0 advise mene | 
_ Approved: | a ee Gees os 

. EK, A. Himoxcocx, , 

: Secretary 








_ MINING CLAIM—LOCATION LINES UPON PATENTED CLAIMS. aot 


the law permits, 





Scoretary Hitchoock to the’ Gnaiicina ot General Land Office, ie So : 
(W.V.D) — Sinuary 80, 1901. (EB J) 


The Department has considered the appeal of The ‘Hidee Gold 


Mining Company from the decision of ne office, dated August yes 
1900, refusing, in the matter of the company’s application for a patent — 


to the Marks, Hidee, Dale, and Fay lode mining claims, survey No. 






; 13338, embraced in. ines: entry No. 707, Denver, Colorado, land 


district, to issue patent for the said Marks, Hidee, and Dale claims 
upon the survey thereof as made and approved, for the reason as 


stated that certain parts of the location lines of. those claims had been | 


laid within, upon or across other patented lode claims. 


The application for patent was filed. December 26, 1899, due notice 


thereof was given as prescribed by the statute and official regulations 


thereunder, and no adverse claim or protest having been filed, entry 
of the cin was allowed March 26,1900. In the order first above 
given the claims were located January 15, 1894, March 24, 1896, March — 
— 94, 1896, and March 25, 1896, , respectively. ‘As located, eer for — 


patent. iad: entered, they fora a contiguous group, portions of cer- 


tain of the lines of location and survey and certain corners thereof | 


being. laid: and : established within and upon. patented lode mining 


claims as shown by the accompanying diagram prepared from the offi- 


| cial plat of survey, upon which the dates of the respective patents, 
‘as obtained from the records of your office, have been added. It will 
be observed that parts of the lines of. the Dale, Hidee and Marks 

claims are. laid also within and upon other. claims, but as such other. 


claims were not entered or patented until subsequent t to the location of 


wo 


Al 
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_ the thre ee slain last named they need not be consider ed, as will herein- 


after more clearly appear. As shown by the diagram portions of the | 
-. location lines of the Dale are laid within and upon the patented Notaway — 
~. and Annex; of the Hidee within and upon the patented Notaway, Meeker 


and Pittsburg; of the Marks upon and across the Meeker and Pitts- 
_ burg; and corners No. 2 of the Dale and 4 of the Hidee are established 
upon the Notaway, corner No. 3, also, of the Hidee being established 
upon the Meeker. None of the Tecation lines of the Fay were laid 
upon, patented land, and there does not appear to’ be any objection to 
the issuance of patent for this claim. 
The decision of your office holds, in effect, that it was unlawful to 


- place any portion of the location lines of the Dale, Hidee or Marks > 


claims within, upon or across any of the said patented claims; that the 
Dale, Hidee and Marks locations were absolutely void and of no effect 
southward from the most southerly point where a southern parallel 
end line could have been established for each of them, respectively, 
without entering upon or within any of the patented ane that as a 
condition precedent to the issue of any patent embracing the Hidee 


and Marks claims, under said application and entry, ‘‘an amended: - 


survey will be necessary to establish a new southerly parallel end line 
of both of said locations, eliminating all conflict with the Pittsburg 
and Meeker and also to eliminate the conflict between the Notaway and - 


_. the Hidee at the Hidee’s nor thwest corner;” and that the entry must be 


canceled as to the Dale for the reason that, as the location of that claim is’ 
invalid and void to the extent above stated, and as the establishment 
of a valid end line therefor north of the Notaway would render the 
_ Dale non-contiguous to any member of the said group, that claim could 
not, on that account, be embraced in the said application and entry. | 
It is urged in the appeal that the object in extending the location 
lines of the claims in question within, upon or across the said patented 
‘claims was not to claim any of stich patented ground, or any vein 
therein or pertaining thereto, but for the purpose of including and 
| acquir ing title not only to the discover y vein and all other veins apex- 
ing within the free and unappropriated ground within such location. 
lines, and the ground itself as well, but also for the purpose of secur- 
ing extralateral underground rights upon: all such veins; and it is 
contended that for such purposes it was and is proper and lawful to lay 
any parts of the Jines of a lode location of the length and breadth pre- 
scribed by the mining laws, within, upon, or across patented lode 
claims, and that patent may issue upon such locations as are here in 
question for any land embraced therein and all veins apexing in such 
land, to which the United States had title and which were unappro- 
priated and subject to location when the locations were made. 
None of the ground embraced in common between the boundary 
lines of the patented claims and the location lines of the several mem- 
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bers of the said group ‘of claims or ¢ convenience ier oe called 
the Hidee group) is now claimed by the applicant. for patent, nor, so 


far as appears, has ever been claimed by it or its “predecessors in | 
interest. All such ground is expressly excluded from the said appli- 


cation and entry. Neither is there disclosed any conflict, as to under- 
ground extralateral rights or claims. The said application and entry 
_. do not, therefore, embrace or include any ground or. extralateral 

right, title to which has passed out of the- United States, or which is 


embraced or, included in any other entry, but only that for which, 


unless the objection thereto of your office shall appear to be well 


Revised ‘Statutes, “that the applicant i is entitled to a patent.” , 
~ The mining laws of the United States upon which the said applica- 


tion and entry rest and ween bear pen the question here pr esented 


are as follows: 


| Sec. 2319. All valuable mineral Aqsa in lands ‘belonsiae to the United States, . 
both surveyed'and unsurveyed, are hereby declared to be free and open to explora- ° 


‘tion and purchase, and the lands in which they are found to occupation and ‘pur- 
chase, by citizens of the United States and those who have declared their intention 


- founded, it shall be ‘tassumed,” in the language of section 2325 of the | 


to become such, under regulations prescribed by law, and according to the local cus-— 


‘toms or rules of miners in the several mining-districts, so far as the same are appli- 


cable and not inconsistent with the laws of the United States. 


Src. 2320. Mining-claims upon veins or lodes of quartz or other rock in place bear- | 
ing gold, silver, cinnabar, lead, tin, copper, or other valuable deposits, heretofore. 


located, shall be governed as to length along the vein or lode by the customs, regu- 
lations, and laws in force at the date of their location. A mining-claim located after 
the tenth day of May, eighteen hundred and seventy-two, whether located by one 
or more persons, may equal, but shall not exceed, one thousand five hundred feet in 
length along the vein or lode; but no location of a mining-claim shall be made 
_ until the discovery of the vein or lode within the limits of the claim located. No 
claim shall ‘extend morethan three hundred feet on each side of the middle of the 


vein at the surface, nor shall any claim be limited by any mining regulation to less 


than twenty-five feet. on each side of the middle of the vein at the surface, except 
where adverse rights existing on the tenth day of May, eighteen hundred and 
seventy-two, render such limitations necessary. The end-lines of each claim shall 
be parallel to each other. 

Sec. 2322. The locators of all maining-locations ence aati or which shalt 
hereafter be made, on any mineral vein, lode or ledge, situated on the public domain, 
- their heirs and assigns, where no adverse claim exists on the tenth day of May, 


. eighteen hundred and seventy-two, so long. as they comply with the laws of the 


~ United States, and with State, territorial, and local regulations not in conflict with 
the laws of the United States governing their possessory title, shall have the exclu- 


sive right of possession and enjoyment of all the surface included within the lines of = 


‘locations, and of all veins, lodes, and ledges: throughout their entire depth, the top 
or apex of which lies inside of such surface-lines extended downward vertically, 


¢ 


“although such veins, lodes, or ledges may so far depart from a perpendicular in their 


course downward as to extend outside the vertical side-lines of such surface locations. 


But their right of possession to such outside parts of such veins or ledges shall be. | 
~ confined to such portions thereof as lie betweeh vertical planes drawn downward as 


above described, through the end- lines of their locations, SO continued i in their own | 


direction that: such planes “2e inter sect such exterior ee of such yeins or ledges. 
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And nothing in this section shall authorize the locator or possessor.of a vein or lode 
which extends in its downward course beyond the vertical lines of his claim to enter 
upon the-surface of a claim owned or possessed by another. | 

‘Sec. 2324, The miners of each mining district may make regulations not in con- 
flict with the laws of the United States, or with the laws of the State or Territory in 
which the district is situated,. Some the location, manner of recording, amount 
of work necessary to hold possession of a .mining-claim, subject to the following 
requirements: The location must be distinctly marked on the ground so that its 
boundaries can be readily traced. All records of mining claims hereafter made 
shall contain the name or names of the locators, the date of the location, and such a 
description of the claim or claims located by reference to some natural object or per- 
manent monument as will identify the claim. On each claim located after the tenth 
- day of May, eighteen hundred and seventy-two, and until a patent has been issued 

therefor, not less than one hundred dollars’ worth. of labor shall be performed or 
improvements made during each year. On all claims located prior to the tenth day 
of May, eighteen hundred and seventy-two, ten dollars’ worth of labor shall be per- 
formed or improvements made by the tenth day of June, eighteen hundred and. 
_ seventy-four, and each year thereafter, foreach one hundred feet.in length along the - 
vein until a patent has been issued therefor; but where such claims are held in com- 
mon, such expenditure may be made upon any one claim; and upon a failure to 
comply with these conditions, the claim or mine upon which such failure occurred 
shall be open to relocation in the same mauner as if no location of the same had ever 
been made, provided that the original locators, their heirs, assigns, or legal represent- 

atives, have not resumed wore upon the plain after failure aud before such loca- . 

tion. ‘ 
Src. 2325. A patent foe any fat claimed and located for valuable deposits may be 
obtained i in the following manner: Any person, association, or corporation authorized 
to locate a claim under this chapter, having claimed and located a piece of land for 
such purposes, who has, or have, complied with the terms of this chapter, may file 
in the proper land-office an application for a patent, under oath, showing such com- 
pliance, together with a plat and field-notes of the claim or claims i in common, made 
by or under the direction of the United States surveyor-general, showing accurately. 
the boundaries of the claim or claims, which shall be distinctly marked by monv-. 
ments on the ground, and shall post a copy of such plat, together with a notice of 
such application for.a patent, in a conspicuous place on the land embraced in such 
- plat previous to the filing of the application for a patent, and shall file an affidavit of 

at least two persons that such notice has been duly posted, and shall file a copy of the 
notice m such land-office, and shall thereupon be entitled to a patent for the land, 
in the manner following: The register of the land-office, upon the filing of such 
application, plat, field-notes, notices, and affidavits, shall publish a notice that such’ 
application has been macle, for the period of sixty. days, in a newspaper to be by him. 

designated as published nearest to such claim; and he shall also post such notice in ° 

his office for the same period.. The claimant at the time of filing this application, or 

at any time thereafter, within the sixty days of publication shall file with the register 

a certificate of the United States surveyor-general that five hundred dollars’ worth of | 

labor has been expended or improvements made upon the elaim by himself or 
grantors; that the plat is correct, with such further description by such reference to 
natural objects or permanent monuments as shall identify the claim, and furnish an 
accurate description, to be incorporated in the patent. At the expiration of the sixty 
days of publication the claimant shall file his affidavit, showing that the plat and | 
notice have been posted in a conspicuous place on the claim during such period of 
publication. . If no adverse claim shall have been filed with the register and the | 
receiver.of the proper land office at the expiration of the sixty days of publication, | 
it shall be assumed that the applicant is entitled to a patent, upon the payment to 
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the proper athieed of five ieee per acre,. ane J that no adverse elpini exists; and ther e- 
after no objection from third parties to the issuance of a patent shall be heard, except 
it be shown that the applicant has failed to comply with the terms of this chapter. 
That the surface dimensions, parallelism of end lines, marking of 
boundaries and discovery of the vein or lode in case of each of the: 
locations here involved are such as if the lines thereof had been laid 
| wholly upon wnappropriated public land would meet all the require-— 
~ ments of the foregoing provisions — of the mining laws necessary to 
constitute each a valid lode location is not questioned. The locations 
of the Hidee group under consideration, although the lines thereof 


were laid in part within and upon patented claims, were apparently 


| consummated openly and without prov oking any objection or opposition 
whatever, ina single instance, from the owners of such patented claims. 

For ans thie: that appears to the contrary, the locators may have - 
entered upon the patented premises for the purpose of marking the 
location boundaries, with the full consent and approval of such owners. 


Was any mining law violated under these circumstances, or were any _ 


of the locations thus made invalid or void, in whole or in part, Solely 
because the lines thereof were laid} in mee for. the purpose alleged upon — 
patented claims? | | 
“What was done by the locators” in fins cases had the sanction and 
approval of the custom of many years among miners throughout the 
mining regions of the west, and of the unbroken practice’ of the land 
department since the passage of the act of May 10, 187 2, in the issu- 
ance of patents for lode claims, the lines of which, asin the case at 
bar, were laid in part within, upon or across patented claims. — Claimed 
property rights of great value depend i in each of the States and Terri- 


tories over which the nlining laws of the United States are oper ative, oe 


upon the maintenance of the pr inciple involved in such custom and 
practice. Should it be duly declared to be unsound and. unlawful by 
competent and final authori ity, every patent issued and every existing 
location. dependent in any Measure upon it would, in such measure at 
least, if not in entirety, be without legal effect and void. Such.acon- 
ane fraught with such deplorable results, should sur ely be avoided 
~ unless compelled by the plain and unmistakable terms of the law itself 
or by clear and unequivocal implication. The Department is convinced — 
that no such conclusion is required or warranted. : Your office decision | 
does not point to, nor is the Department. aware of, anything i in the min- 
ing.laws which sustains it. On the contrary, there j is much in the law 
itself, and in the reason: cof the case, to uphold the conunay view con- — 
tended for by appellant. - | 

. If the mining laws of the United States had followed the rule of the 
common law as to underground rights, and the mining laws of Spain 
and Mexico in confining the locator or owner of a lode mining claim to 
perpendicular lines on every side of his claimed ground, there would 
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be less reason for placing any of the lines of his location within, upon 
or across patented lands. The mining laws of the United States mark 
a distinct departure from these earlier laws in the matter of under- 
ground rights. In sections 2320 and 2322, set out above, there are 
given, in express terms, in addition to rights to the surface and the 
lodes or yeins immediately beneath the same, as therein defined and 
limited, extralateral underground possessory rights to all veins, lodes, 
and ledges apexing within the vertical surface lines, and departing 
from a perpendicular in their course downward so as to extend out- 
side such lines, confined, however, to such outside parts of such veins 
or ledges as shall lie between vertical planes drawn downward through 
‘parallel end lines of the locations, ‘‘ so continued in their own direction 
that such planes will intersect such exterior parts of such veins or 
ledges;” and section 2825 prescribes the method and the conditions, in 
pursuance of which, in the absence of any adverse claim, these posses- 
sory rights may be carried into full legal title. The sole purpose 
of requiring the end lines of lode locations to be parallel to each 
other was to limit and define the grant of such extralateral under- 
ground rights. The original mining statute of July 26, 1866 (14 Stat., 
251), granted extralateral underground rights without requiring paral- 
- lelism of end lines, but to avoid the difficulties and confusion which. 
arose in : ascertaining the extent of such rights under that statute, the 
requirement of parallelism in end lines was imposed by the act of May 
10, 1872 (17 Stat., 91), and it is now well settled that in the absence of 
stich parallelism no cx alater al ees are granted by existing mining 
laws. : | P 
These extralateral underground rights are, not infr equently. the 
Simos valuable property rights under a lode location. Yet unless a 
lode locator can place the lines of his location within, upon or across 
the adjoining or intervening property of another he would often be 
compelled to choose between the loss of surface and the vein or veins 


beneath the same, and the loss of the extralateral underground portion _ 


of the vein. As was said by the supreme court in the case of Del 
Monte Mining Co. v. Last Chance Mining Co. (171 U. 8., 55, 75)— 


It will often happen that locations which do not overlap are so placed as to leave 
between them some irregular parcel of ground. ‘Within that, it being no more than 
one locator is entitled to take, may be discovered a mineral vein and the discoverer 
desire to take the entire surface and yet it be impossible for him to do so and make 
his end lines parallel unless, for the mere purpose of location, he be permitted to 
place those end lines on territory already claimed by the prior locators. 

_ Again, the location upon the surface is not made with the view of getting benefits 
from the use of that surface. The purpose is to reach the vein which is hidden in 
_ the depths of the earth, and the location is made to measure rights beneath the sur- 
face. The area of surface is not the matter of moment; the thing of value is the 
hidden mineral below, and each locator ought to be entitled to make his location so 
as tq reach as much of the unappropr lated, and perhaps ou partially discoy ered and 
traced, vein as is possible. ; 
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And in the same case, i re upon ‘the sub ect of thes parallelism of 
end lines, the court said (pp. 84 and ae 


end lines? Is it to secure to the ieestoe in all cases a tact in the shape of a earelicle: 
gram? Is it that the surveys of mineral land. shall be like the ordinary public sur- 


veys in rectangular form, capable of easy adjustment, and showing upon a plat that 


- even measurement which is so marked a feature of the range, township and section 
system? Clearly not. While the contemplation of Congress may have been that 
every location should be in the form of a parallelogram, not exceeding 1,500 by 600 

- feet in size, yet the purpose was also to permit the location in such a way as to secure 

not exceeding 1,500 feet of the length of a discovered vein, and it was expected that.” 
the locator would so place it as in his judgment would make the location lengthwise 
~ eover the course of the vein. There is no command that the side lines shall be 
parallel, and the requisition that the end lines shall be parallel was for the purpose 
ol bounding the undergound extralateral rights which the owner of the location may 
exercise. He may pursue the vein downwards outside the side lines of his location, 
but the limits of his right are not to extend on the course of the vein beyond the 
end lines projected downward through the earth. His rights on the surface are 
- bounded by the several lines of his location, and the end lines must be parallel in 
order that in going downwards he shall acquire no further length of the vein than 
_the planes of those lines extended downward enclose. If the end lines are not par- 
allel, then, following their planes downward his rights will be either converging and 
diminishing or diverging and increasing the farther he descends into the earth. In 
view of this purpose and effect of the parallel end lines it matters not to the prior. 
locator where the end lines of the junior location are laid. No matter where they 
may be, they do not disturb in the slightest his surface or undergound rights. 


The court was there discussing only the question of the. right of a 
junior locator of a lode claim to place any of his location Hines within, 
upon or across a valid senior location, but the language employed is 
not on that account without application to the case at bar, and’ the 
important bearing upon this case of the court’s decision upon. that, 
question will be shown further on. If, as would seem to be the case, 
it was the purpose of Congress, in framing and enacting the existing 
mining laws, which make what may be called a mining code, to grant 
to the lode claimant, in addition to the surface, all veins apexing: 
within the same as therein limited, not only beneath such surface but — 
also throughout their course downward outside thereof and between 
vertical planes through the parallel end lines, extended as therein pro- — 
vided, which could be given without conflict with the rights of pr: ior 
locators or patentees, the end in view being to encourage and promote 
the extraction from the earth of the treasures of mineral wealth hidden 
in the veins and fissures of the rocks therein, to the fullest extent pos- 
sible, such purpose and end would be contravened, and the carefully . 
devised legislation of Congress in that behalf rendered largely abor- 
tive, if the conclusions reached in your office decision should come to 
be accepted as the correct exposition of the law. 4 3 | 

The location or survey lines of a claim are not in themselves any 

part of the claim or BIDE ty for which a peat 1s sought, but are ony | 
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used to describe, define, and limit property rights in the claim. What 
matters it then to the government, in the issue of patent, where the 
lines of a-lode location have been placed, so long as. no’ property 
belonging to another is. claimed and the property to be patented is 
accurately described, and the lines do not embrace any larger area of 
surface, claimed and excluded, than thelaw permits, and, if laid within, 
upon or across private land, the same was done openly and not con- 
trary to the will and rights of the. private owner ? 
If mining improvements, which are in themselves often very valu- 
able property, and. are required by the mining laws (sections 2324, 
2325 R.S., and the act of February 11, 1875, 18 Stat., 315), to keep 
alive the right of possession and to entitle a claimant to a patent, such — 
as tunnels, drifts, etc., made for the development of a claim and actu- _ 
ally contributing thereto, may be placed outside the claim and on pri- 
vate land, as it is well settled they may be (Lindley on Mines, Vol. 2, 
Sec. 631, and decisions there cited), there would not seem to be any 
substantial reason, in the absence of express or clearly implied statu- — 
tory inhibition, why location lines, which are not property per se, may 
not also be laid, for the purposes and ends hereinbefore indicated, upon 
private proper ty. | 

The precise question pr esented in this case has never, so far as the 
Department has been able to learn, been decided by any court. The 
nearest approach to it occurred in the decisions of the courts in the 
Del. Monte-Last Chance case referred to above. In the decision by 
the circuit court in that case (given by Judge Hallett, but not reported} 
it was sald, in view of the requirement of the statute as to parallelism 
of end lines of a lode location, and the dependency of extralateral 
rights theron, that if, in making his location to meet this requirement, - 
the locator— 


gets upon the territory of other claimants, whether at the time of such location the © 
claims adjacent have or have not been patented, his lines are well laid with reference 
to the territory actually open to that location. . 


And that, in order to acquire territory of triangular shape— 


even if the lines fell upon other claims which had already es to patent, the result 
would be the same. | , : 


And again, in the same decision: 


‘We can easily conceive of a piece of ground being in asituation, on account of other 
locations adjacent to it, which would call for pretty nearly all the lines, both endlines 
and side-lines being upon other claims; I think they would still be effective as to the. 
- territory actually acquired under the location, although placed upon other claims. | 

I comprehend the force of the argument that all lines located upon other claims of 
earlier date are inyalid because they are not on territory open to location; but I do 
not beliéve that to he a correct position. I think that, the act of Congress requiring 
that a claim shall be.of a certain form (and the locator in order to secure the territory: 
which he wants will be compelled to conform to that shape), he may put his lines so 
as to take the territory to which he may be entitled rather than BapoH the territory. 
itself. 
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Ww hile ‘in view 7 of the fact that 3 in "that case Mecsbon lines had been a 
laid not within, upon or across patented claims, but located claims, 


and therefore. the language used, was, as to the case here under con- 


sideration, only in the nature of obcter dictum, and not controlling 
authority, still, as the expression of what the court would almost cer- 
tainly have said had the facts and the language there used been in 
strict accord, and as the opinion of a judge of Jong and thorough 
acquaintance with the mining laws and experience in the’ trial and 
decision of cases arising ther eunder, it is ; deser ving of 1 very respectful | 
consideration. , 7 ee | 
~The Del Monte-Last hanes CASE, SUpMd, coming dinally before the 
- supreme court upon certain questions certified by the court of Pps. 
for the eighth circuit, to the question— | | | 
May any of the lines of a junior lode location be laid within upon or across an 


- surface of a valid senior location for the purpose of defining for or securing to such 


» Junior location under-ground or  extralateral rights not in Counce with any rights of | 
- the senior location!—: | 

the supreme court rotnened ‘an affirmative answer subject to the 
' qualification that no forcible entry is made.” 

It is urged with great cogency of ar eument that. the conclusion 
reached by the supreme court in its decision upon that question, and 
much of the reasoning upon which the decision rests, tend strongly to 
sustain and even require an affirmative answer to the ven presented 
in the case at bar. 

In the Del Monte-Last Chance case the chief, if not the only ground 
of objection urged and considered to the laying of any of the lines ofa 
junior location within, upon or across the surface of a valid senior 
location, appears to have been that the same involved a trespass upon, 
the territory of the senior locator and that ‘‘it can not be presumed that 
Congress intended that any rights should be created by trespass.” To 
this objection the court. gave very thorough consideration, but was 
‘constrained to hold that it is not controlling,” and that the conclu- 
sion did not necessarily follow that to justify an entry upon the senior 
location for the purpose stated was “to pencler a forcible trespass and 
thus precipitate a breach of the peace.” The fallacy that such a con- 
clusion follows of necessity from the premises stated is well illustrated, 
it is proper to remark in passing, by what appear to have been the 
facts in the case at bar relative to the consummation of the locations of 
the three members of the Hidee group in question. It is not deemed 
necessary to set out herein all the reasoning from which the court 
“arrived at an affirmative answer to the question, certified to it by the 
lower court. Some of it has already been eve in ee language 
-guoted above from the court’s decision. - 
It was conceded by the court, in ‘substance, rr is SO sail settled as 
to require no citation of authorities, that a valid and subsisting lode 
eur 1s propery in 1 the ae sense bof oS term, that it has the. 
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effect of a or ane of the melt of present and exclusive possession of the 
land located, and may, like other real property, be the subject of mort- 
gage, sale, transfer or inheritance. Does the owner of a patented 
mining claim have any right or remedy then, as against a trespasser, — 

which the owner of a valid subsisting lode ioeition would not have? 
May not the patent be regarded, as far as the subject under discussion 
is concerned, as only proof of the perfected location or grant? The 
answer to the former of these questions, it seems, must be in the neg: 
ative, and to the latter in the affirmative. It matters not, in the con- 
sideration of the objection stated, that the fee remains in the United 
States until the issuance of patent and that the right of possession may 
be lost by failure to maintain it, as against a relocator, in the manner 
provided by the statute. The right is none the less absolute and 
exclusive under a location than under a patent, while the former is 
maintained in accordance with the law. Even theright of possession and 
exclusive enjoyment under a patent of the government, or any other © 
fee simple title, may also be lost by neglect, by reason of adverse pos- 
session for a comparatively limited period. | : 

As said again by the supreme court in the Del Monte-Last Chance 
ease, ‘‘ This location does not come at the end of proceedings, to define 
and limit that which has- been acquired after all contests have been. 
adjudicated.” The laying of the location lines of a claim is, indeed, 
among the very earliest steps in the proceedings to acquire title from 
the government, and of which in most instances the land department 
has no knowledge until long afterward—trequently many years after- 
ward. In the meantime questions of trespass, 1f any, growing out of 
the laying of such lines upon the property of another, would usually 
have been settled in the courts—the only tribunals competent to settle 
such questions. The Department is not aware of any instance in all 
the history of claims for patent to mineral lands in which objection 
has been made by any owner of patented lands to the mere laying of 
location lines or placing of location stakes thereon by a mineral locator, 
“where no part of the patented land was claimed by such locator. 

It is the conclusion, therefore, of the Department, after very car reful 
and mature iueseeation and consideration of the subject, that the 
long-established custom and practice before recited finds ample support 
in the law itself as well as in'a wise and enlightened public policy 
relative to the disposal of the public mineral lands, and that a depar- 
ture therefrom at this late day, entailing, necessarily, immediate and 
widespread confusion and uncertainty of titles to patented and unpat- 
ented mining claims, would be altogether unfortunate and without | 
justification. | 

The decision of your oficed is reversed, in accor dance with the views _ 
herein expressed. If there be no other objection thereto, you will | 
pass the said entry to patent. 


| To Rucisrens AND ce 
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INSTRUCTIONS GOVERNING REPAYMENTS. 


| DEPARTMENT OF THE. INTERIOR, | 
General Lanp OFFICE, 
Ww ashington, D. C., ae 22, 1901. 


| "0 ot United States Land feos. : 
(GENTLEMEN: — 

- Your attention is called. to the following provisions sof the act of Gon: 
gress approved June 16, 1880 (21 Stat. 287), entitled “An Act for the 
relief of certain settlers on the publiclands, and to provide for the pay- 
ment of certain fees, eal money and ¢ commissions ee on void. 
entries of public lands:” | | 


Be it enacted by the Senate and House of aes of the United States of America 


in Congress assembled, That in all cases where it shall, upon due proof being made, 
appear to the satisfaction of the Secretary of the Interior that inno cent parties have paid 
-the fees and. commissions and excess payments: required upon the*location of claims 
_ under the act entitled “‘An Act to amend an act entitled ‘An Act to enable honorably 
discharged soldiers and sailors, their widows and orphan children, to acquire home- - 
steads on the public lands of the United States,’ and amendments thereto,”’ approved 


| - March third, eighteen hundred and seventy- -three, and now incorporated in, section 


twenty-three hundred and six of the Revised Statutes of the United States, which said 
claims were, after such location, found to be fraudulent and void, and the entries or 
locations made thereon canceled, the Secretary of the Interior is authorized to repay 
to such innocent parties the fees and commissions and excess payments paid by them, 
upon the surrender of. the receipts issued therefor by the receivers of public moneys, 
out of any money in the Treasury not other wise appropriated, and shall be payable 
out of the appropriation to refund nae money on mands erroneously sold on the | 
United States. | 
Src. 2. Inall cases where homeneas or nine oaliure or ested entries or other 
entries of public lands have heretofore or shall hereafter be canceled for conflict, or 
where, from any cause, the entry has been erroneously allowed and.can uot be con- 
firmed, the Secretary of the Interior. shall cause to be repaid to the person who made | 
such entry,, or to his heirs or assigns, the fees and commissions, amount of purchase 
money, and excesses paid upon the same, upon the surrender of the duplicate receipt 
and the execution of a proper relinquishment of all claims to said land, whenever 
such entry shall have been duly canceled by the Commissioner of the General land. 
Office, and in all cases where-parties have paid double-minimum price for land which 
has afterwards been found not to be within the limits of a railroad land grant, the 
excess of one dollar and twenty-five cents per acre shall i in like manner be none to 
the purchaser thereof, or to his heirs or assigns. ~ 
Suc, 3. The Secretary of the Interior is authorized to fags the payments herein 

‘provided for out of any money in the Treasury not otherwise appropr lated, 
Sze. 4. The Commissioner of the General Land Office shall make all necessary rules, 

and issue all necessary instructions, to carry the provisions of this act into effect; and - 
for the repayment of the purchase money and fees herein provided for the Secretary 

of the Interior shall draw his warrant on the Treasury and the same shall be pee 

without regard to the date of cancellation of the entries. : 


The foregoing act is additional to the provisions of sections 2362 and 
2368, United Dtates Revised Statutes. | 
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APPLICATIONS. 


ae Applications for repayment of fee, commissions, excess and pur- 
chase money should be made in the following or equivalent form: 


To the ComMIssIONER OF THE GENERAL Lanp Orton, 

Sir: I hereby make application for repayment of the purchase money paid on entry 
of the —— - of section , township ——, range ——, as Pee certificate No. : 
issued at ——, bearing ants the day oF —~, 1—. | 

(Applicant sign here. Give P. O. address.) ——- ——, 











STATE OF —— 
County oF —— . | 
On this —— day of ——, 19-——, before the subscriber, a —— in and for said county 
personally came ——, to me well known to be the person who subscribed the forego- 
ing application, who, being duly sworn, on —— oath, declares that - ha not 
sold, assigned, nor in any manner encumbered, the title to the tract of land descr ibed 
in said a and that the same has not become a matter of record. 
i (Applicant sign here.) ——- ——. 
day of —--, A. D. 19—. ae 


7 


SS: 

















Subscribed a sworn to before me this 


Se eaeieteiemeeeraaa 





The affidavit may be made before the register or receiver, or any 
officer authorized to administer oaths. When made before a Justice of 
the peace, a certificate of official character is eave : 


FEES, ‘COMMISSIONS, EXCESSES, “ETC. 


On fraudulent and void additional soldier and saalor entries. 


2. The first section of the act authorizes the payment ‘*to innocent 


_. parties” of the fees, commissions, etc., paid by them on fraudulent and 


void additional soldier and sailor hamecad entries. which have been 
canceled. | | 
Repayment of fees, commissions, and excesses auder section th can be 
made only to the party who paid the same. A conveyance of the land 
in these cases will not be deemed | to carr Ty with it the right to 
repayment. 


Applications for repayment under this section must be accompanied _— 


by the duplicate receipt, or evidence of the loss of the same, and by’a 
concise statement under oath setting forth all the facts and circum- 
stances connected with the procurement and use of the fraudulent 
papers upon which the canceled entries were based, together with such 
documentary or. other proof as may tend to establish the i innocence of 
the parties relative thereto. . - 3 : 
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One entries “ae | FOr wongick or . where the same hawe been erroneously 


allowed and can not be confirmed. 


The first clause of the second section of the act pr ovides: | 

3, For the repayment of purchase money and of fees, commissions, 
and oar payments, where entries of public lands are canceled for 
conflict, ‘or where, from any cause, the entry has been ae 
Allowed and cannot be confirmed.” Le 

In the case of applications for the payment of fees, commissions, 
etc., on canceled homestead and other entries, under the second section 
of the act, the duplicate receipt must be surrendered, together with a 
relinquishment in the son OW o! equivalent rr: | - 




















SS 
I heiebe pelinauteis? to the United States al my pee Ae and dam in and to the 
land described in receipt No, , issued at 
~ section , tow nship —, and range —. ae 
Witness: 7 
Acknowledged before me e this - — day of nee 19-—. 


This relinqnishment may be ieevowiniwed before the register or. 


sak or before any officer authorized to take acknowledgments. — 

. If the duplicate receipt has been lost or destroyed, an affidavit 
pairs the fact must be furnished, together with a relinquishment i in 
effect as in the above form. 7 


| DOUBLE-MINIMUM EXCESS. 


The last clause of the send jection of the act provides: that “in all 
cases where parties have paid double-minimum price for land which 


has afterwards been found not to be within the limits of a railroad - 
land grant, the excess of $1.25 per acre shall in nee manner be repaid: 


to the purchaser thereof or to the heirs or assig ns.’ 


5. Applications for repayment of double-minimum excess should be 


made in the following form: 


To the Consensus OF THE GENERAL LAND OFFICE, 


























SIR: 
paid on entry of the of section Melitesesy “5 evel ——, as Det certificate 
No. day of : 


, issued at ——, bearing date thie | : 
. tela et here. Give P. 0, ‘adress. Si . 


hereby make application for repayment of the double-minimum excess 


— 
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STATE OF —— 





Counry or —— f ** . 
— On this —— day of ——, 19, before the subscriber, a ——in and for iad ante. | 
personally came ——, to me well known to be the person who subscribed to the fore- 
going application, tio: being duly sworn, on —— oath declares that - hag not 
sold or assigned —— right in any way to the double-minimum excess described in 


| said application. 
| "(Applicant sign here.) —— ——. 
~ day of — , A. D. 19—. 


a ——— 





Subscribed and sworn to before me this 


? 


. 


6. The applicant must also furnish a corroborated affidavit showing | 
that he is the et party. who made the entry on which repayment. 
is claimed. | 

Repayment of double-minimum excess all be made only to the- 
original entryman, his heirs or assigns. The sale and transfer of the 
land is not of itself treated as an assignment of the right to receive . 
repayment of double-minimum excess. 


PURCHASE MONEY. 


Where patent has not been issued, and the title has not otherwise become 
a matter of record. 


7. In applications for repayment where patent has not issued, the 
duplicate receipt must be surrendered. The applicant must make affi- 
davit that-he has not transferred or otherwise encumbered the title to 
the land and that the same has not become a matter of record. 

Where the duplicate receipt has been lost or destroyed, a.certificate 
will also be required from the proper recording officer, showing that 
the same has not become a matter of record and that there is no incum- : 
brance of the title to the land thereunder. A like certificate must be 
_ furnished when the cpp cos is made by another than the or ‘gma 

purchaser. , 
Where title has been a matter 0 of record. 


8. Where the title has become a matter of record, and in all cases 
where patent has issued, a duly executed deed, rolinagicHing to the 
United States all right ind claim to the land tinder the entry or patent, 
must accompany the application. This deed must be duly recorded, 
and a certificate must also be produced from the proper recor ding | 
officer where the land is situated, showing that said deed is so recorded 
and that the records of his office do not exhibit. any other po nMeyence i 
or incumbrance, of the title to the land. 


Where a valid title to the land embraced ina onenlo’ entry has ae 


been conveyed by the government to other parties, the applicant. for 

repayment under such canceled entry must reconvey to the United — 

States the title. derived from such invalid entry. _If, however, the - 
eave Men 30——28 : 
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applicant has acquir a fee eon title ai oie nee by the United 
States, it will not be necessary for him to reconvey the land, but he 
Inay make a full statement, with corroborative evidence of the facts, 
waiving all claim under the invalid entry, and ther euper receive rOpHy. 
ment of the amount erroneously paid.. | 

The reconveyance to the United States must contains in every par- 


ticular to the laws of the State or Terr itory i in which 'the land is located 


. relative to transfers of real property; in the case of a married man, in — 
localities where the right of dower exists, there must be a i of 
dower by the wife, and in case of an executor or administrator, due | 
PE oof of authority to alienate the estate. — | 
Where a patent has been. executed and delivered it must be sur-— 
~ rendered. | : 


HEIRS, EXECUTORS, ADMINISTRATORS, AND ASSIGNEES. 


9, Where application is made by heirs, satisfactory proof of Geieshin 
is required, This must be the best evidence that can be. obtained, and 
must show that the parties applying are the heirs and the only heirs of 
the deceased. | 

10. Where application is made by executors,.a certificate of execu-. 
torship from the probate court must. accompany the application. 

11. Where application is made by administrators, the original, or a 
certified copy, of the letters of administration must be furnished. 

12. Where applications are made by assignees, the applicants must 
show their right to repayment by furnishing properly authenticated 
abstracts of title, or the original deeds or instruments of assignment, 
_ or certified copies thereof, and also show by affidavits or otherwise that 
they bave not been indemnified by their grantors or assignors for the 
failure of title, and that title has not been per fected 1 in 1 them by their 
grantors through other sources. | 

18. Where there has been a conveyance of the land and the or inal 
purchaser applies for repayment, he must show that he has indemnified 
his assignee or perfected the title in him through another sour ‘ce, OF 


es pr oduce a full r recon eyance to himselt fr om 1 the last grantee or assignee. 


ASSIGNEES. 


Those persons are assignees, within the meaning of the statutes 
authorizing the repayment of - purchase money, who purchase the land _ 
after the entries thereof are completed and take assignments of the title — 
under such entries prior to complete cancellation thereof, when the 
entries fail of confirmation for reasons contemplated by the law. ‘To. 
construe said statutes so as to recognize the assignment or transfer of 
the mere claim against the United States for repayment of purchase | 
money, or fees and commissions, disconnected from a sale of the land — 
- orattempted transfer of title thereto, would be against the settled policy 
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of the government and repugnant to section 3477 of the Revised Stat- 
utes. (2 Lawrence, First Comp. Bes 964, 266, ane 6 Dec. Comp. of 
the Treasury, 334, 359.) | 
Assignees of inna who purchase ates ante ar e, in seinen: deemed 

- entitled to receive the repayment when the lands are found to have 
been erroneously sold by the gover nment. But this rule does not apply 
to the repayment of double-minimum excesses. (First Comp. Dee. in 
case of Adrian B. Owens, Copp’ rue. Land Laws, 1890, vol. 2, p. 1288. oY 


~~ 


DEFINITION oF ‘** BRRONEOUSLY ALLOWED. @ 


This can not be given an interpretation of such latitude as would 
countenance fraud. If the records of the Land Office, or the proofs 
_. furnished, shotild show that the entry ought not to be permitted, and 
"yet it were permitted, then it would be ‘‘ erroneously allowed.” But if 

a tract of land were subject to entry, and the proofs showed a compli-. 
ance with law, and the entry should be canceled because the proofs 
were shown to be false, it could not be held that the entry was ‘‘erro-. 
neously allowed;” and in such case repayment would not be authorized. 


TRANSMITTAL OF APPLICATIONS. 


14, Applications for repayment may be filed either in this office or in 
the proper district land office. 
When an application is filed in the district iad office ie register and 
- receiver shall transmit the same with a full report of the facts in the 
case, as shown by their official records, and recommend either the 
allowance or the disallowance of the claim. When an application is 
filed, either in the district land office or in this office, it should be 
accompanied by a statement setting forth fully the grounds upon which 2 
repayment is claimed. : 


Very ia aia : .  BINGER cern 
| Commessioner. 
Aprosedy 7 ee 3 
_ E. A. Hrrescocr, 
Secretary. 


OKLAHOMA LANDS—OCCUPANT-SEC. 1, ACT OF J pea A 18, 1897. 


BoBBIrT v. ENDSLEY. 


An ‘‘occupant,’’ within the meaning of the act oi January 18, 1897, must have not 

only the possession, but the actual use and enjoyment of the land; hence, one 

_ who had parted with the actual use and enj oyment of his land, and had not, on 

-March 16, 1896, renewed such use and enjoyment, was not on that date a bona 

_ fide occupant, and is therefore not entitled to the preference right of entry 
accorded by section 1 of said act. 
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| Seer etary eee to the ee of Vie. General Find Office : * 
(W. V. D.) : Sanuary 2h, 190. | “(W.A.E).. 


August 4, 1897, ‘George Ww. ‘Endsley made homestead entry No. 


988, fc for ie SW. 2 of Sec. 27, T. 2 NG R. 20° Wz, Mangum, Okla- a 


homa, land district. 
December 31, 1897, John W. Bobbitt filed his soplineon to make 


homestead oe for the above described tract, claiming a preference 


right of entry under section -1 of the act of January 18, 1897 (29 Stat., | 
490). In an affidavit accompanying said application Bobbitt alleged - 
that he was a dona fide occupant of said land on March 16, 1896; that 
prior to that date he had placed on the land improvements to the value © 
of $250; that he established his residence on said land in 1888 and_ 

resided there continuously until September 15, 1893; that he was then 
— forced to leave on account of the failure of his crops; that he left all 
his household furniture and a part of his farming implements on the - 
land, as he intended to return as soon as possible; that during his 
absence nearly all his improvements were removed from the land 
without his consent; that when he went away he left the place in 
charge of an agent; and that he had not been financially able to return 
to the land prior to the date of his application. 

A hearing was ordered on these allegations, and at the appointed 
time both parties appeared. No testimony was submitted at that 
time, but, on motion. by Endsley, the register and receiver rejected 
Bobbitt?s application on the ground that by Bobbitt’s own statement 
he had abandoned the land for almost four years, and was not a dona 
fide occupant thereof on March 16, 1896. 

On appeal, your office, by letter of September 16, 1899, remanded 
the case for hearing, and on December 13, 1899, both oo sub- 
mitted testimony. 

-Upon consideration of the evidence, ‘the denies and receiver ren- - 
dered dissenting opinions—the ioames recommending that Endsley’s 
entry be held intact, and the latter that it be canceled in favor of 
Bobbitt. : 

August 6, 1900, your ‘offices siitued ihe atti of the register and | 
beld Endsley’s entry intact. Bobbitt’s appeal from this action bri ne 
the matter before the Depar tment. 

‘There is no dispute as to the material facts i in the. case, which appear — 
to be as follows: | 


In October, 1888, Bobbitt om on Mile aa with the intention of 
making it his home and built a dugout, granary, fence, cow pens, 


horse lots, dug a well, and planted about seven hundred peach and. 
walnut trees. During 1890, 1891, and 1892, he raised crops of corn, 
wheat, oats, millet, and ‘orskans In 1892 his crops were destr eyed 
by hail. ‘Bens in debt, and not being able to obtain employment near 
the land, he went to Bllis, ‘Texas, in. September, 1892; where he got 
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work picking cotton at one dollar and twenty-five cents per day. 
Before leaving this land he planted a crop of wheat; and-in June, 1898, 
he returned and harvested it. He then went back to Ellis, Texas, but 
before doing so he rented the place to one Killen for a year, with the - 
understanding that Killen should look after the place until he got back. 
His household goods and most of his farming implements were left on | 
the land. Killen raised a crop of feed on the land in 1894, but during’ 
1895 and 1896 the land lay idle. . In September, 1895, Bobbitt’s mov- 
able improvements were levied on, sold, and moved away. His goods 
were thrown out, and some of the neighbors took care of them. Kil- 
len left the vicinity of this land about January 1, 1896. It does not - 
appear that Bobbitt took any further action in regard to this land up 
to the time he filed his application to make entry therefor. On March 
16, 1896, the only improvements on the place were the well and some 
br enlane: the latter grass grown and used as a common by the neig h- 
bors to pasture their cattle on. 

Endsley went on the land in the spring of 1897, did some plowing, 
and put in a crop of cotton, Kaffir, and sorghum. In the fall of 1897 — 
he built a dugout on the ‘Tania, ond in January, 1898, less than six 
months from the date of his entry, he established his residence on said 
tract, and has resided there continuously ever since. | 

“By section 1 of me act of January 18, 1897, a preference right of 
entry was given to ‘‘every person aad inden the homestead laws _ 


of the United States, who, on. March sixteenth, eighteen hundred and 


ninety-six, was a tae jude Des of land within the territory estab- 
lished as Gr eer county, Oklahoma.” The time within which this pref- 
erence right should be exercised was originally limited to six months — 
from the passage of said act, but subsequently it was extended, by act 
approved June 23, 1897 (80 Stat., 105), to January 1, 1898. 
_- Bobbitt’s application was filed in time, and the only question pre- 
sented by the record is, whether he was a ogni jide occupant of the 
land on March 16, 1896. 

In the case of frank Johnson (28 L. D., 587), the word “ oceupant, ‘i 
as used in the act of January 18, 1897, was held to mean one in the ° 
actual use and possession of the land claimed by him. To be an occu- 
pant one must have not only the possession, but the actual use and 
enjoyment of the land. In the case of Fleming v. Maddox (80 Iowa, 
239), cited in the Frank Johnson case, the following language was used: 

If the farmer leases his farm to a tenant, he would still have the possession, 
because the possession of the tenant is that of -his landlord, but he would not be in 
the actual occupation; he has parted with. that to his tenant. The tenant, after 
entry under his lease, has the use and enjoyment of the premises, and pays to his 
landlord the stipulated rent therefor. But, where the-owner of the land is in the 
actual use and enjoyment of it himself, although in such use and enjoyment he 
employs others to perform all the labor connected therewith, he is in its actual occu- | 
pation, within the meaning of that term. 
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It appears tr om Bobbitt’s « own fatanene that when he left the land 
here involved in 1893 he rented it to Killen for one year. In so doing, 
— he parted with the actual occupation to Killen. On the expiration of 
Killen’s lease in 1894, Bobbitt took no steps to renew his occupation, © 
nor had he done so up to the date of the hearing in this case. Even if 


it be held, however, that leaving his household goods and farming 
implements stored on the land was a sufficient ‘‘use and enjoyment” 


 .of the land to renew his occupation on the termination of Killen’s lease — 


without further action on his part, yet even this small use and enjoy- 
ment was ended in the fall. of 1895, when all his goods and movable 
ate ovements were moved from the land. 
_ It thus appears that on March 16, 1896, Bobbitt was not in the setae 
use and enjoyment of the land in question, and Sommecuently was not a 
bona fide occupant at that date. - | | 
Your office decision is hereby affir eas Bobbitt’s application 1s 
rejected, and Endsley’s entry is held intact, subject to. one 
with law. | a ee a | 


SCHOOL LAND-SURVEYED LAND IN FOREST RESERVATION—SELEC- 
TION OF LIEU. LAND. 


OPprINnIoNn. 


A selection authorized by the State of lands in lieu of sections sixteen and thirty- - 
six in a forest reservation, where the right of the State to said sections has 
attached nnder its school grant prior to the establishment of the reservation, is 
snch a waiver of its right to said sections as to obviate the necessity for the for- 
mal relinquishment thereof to the United States, as required. by circular instruc- 
tions of March 11, 1899. 


Assistant # Attorney General Van Devanter to the ere of the Lnte- 
rior, January 26, 1901. | (5) Vek.) 


By peice decision of January 30, 1899 (28 L. D., 57), it was 
held that where a surveyed school section riymbered 16 or 36, the title 
to which has passed to a State, is subsequently included within the 
limits of a forest reservation, the State, under the authority of section 
9975, Revised Statutes, as anionded by the act of February 28, 1891 
(26 Stat., 796), may waive its might to. such school ‘section and select 
other ee in lieu thereof. — 

- In pursuance of this decision, on March 11, 1899 (28 L. D. , 195), ilie 
following circular instructions were issued, requiring that the waiver 
of the State be evidenced i in the manner ther ein prescribed: 

» ae The State will be regnired to file with each list of selections a. relinquishment to 
the United States, by the officer or officers. char ged with the care and disposal of such 
State lands, of all its right: and title in and to the lands designated as bases; and: also 


a certificate by such officer or officers that the State has not encumbered, sold or dis- 
. posed of, nor agreed to encumber, sell or dispose of, any of the said lands, and. that 


nm 
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none of them are in possession of any third. ‘panty under ny law or permission of the 
State. 

3. The said iafinaciieneet must be executed, whaewisased and retorted in the 
same manner as conveyances of real property are required to be executed, acknowl- 
edged and recorded by the laws of the State; and therewith must be filed a certificate 
by the recorder of deeds or official custodian of the records of transfers of real estate 
in the proper county, that no instrument purporting to convey or in any way encumber 
the title to any of said land is on file or of-recard in his office, 


By letter of November 2,.1899, the Commissioner of the Conceal 
Land Office submitted a communication from the State surveyor gen- 
eral of California, dated October 3, 1899, asking for a modification of 

said circular instructions in_.so far as they require the State to file with 
each lieu selection a formal deed relinquishing or waiving its right and 
title to the land in lieu of which the selection is made. | 
| With the Commissioner’s letter was also an application-on behalf of 
, purchasers from the State, asking for a similar modification of said 
regulations. | : ? 

The surveyor-general in his letter states: 

I regret to say that I am without the legal right or power to asain with the reg- 
ulations now in force, and if your office insists upon its enforcement the State will be 
precluded for many years from securing - title to many acres of land to which, in my 
_ judgment, she is entitled, and great hardships and annoyances will entail upon the 
individuals to whom she has already sold these lands. It seems to me that when I, 
as the surveyor-general of this State filed a selection and asked to select other lands 
and designated a section within a forest reserve as basis, it is all that could be asked 
of the State, and the fact that the State took other land as indemnity and sold it, and - 
received and retained the money, would operate as a a bar to the State ever claiming 
thereafter the section used as basis. 

The act of Congress dated February 28, 1891, provides that ‘ ite selection of such 
lands in lieu thereof by said State or territory shall be a waiver of its right to. said 
sections,’’ and it would seem that this provision of the federal] statute, coupled with 
the official acts of my office would meet all the requirements of your office. 


By your reference an opinion is requested as to whether ‘‘ the selec- 
tion by the State of California of lands in lieu of sections sixteen and 
thirty-six in a forest.reservation, where the right of the State to said 
sections has attached, is such a waiver of its right to said sections as 
to obviate the necessity for the relinquishment thereof to the United 
States as required by said circular instructions.” 7 

In support of the application of the surveyor-general a brief has been 
filed on behalf of the State. | 

The question herein arises under the following provisions of section 
2275, Revised Statutes, as amended by the act of February 28, 1891, 
to wit: 

And other lands of equal acreage are also hereby appropriated and granted, and 
may be selected by said State or Territory, where sections sixteen or thirty-six are 
mineral land, or are included within any Indian, military, or other reservation, or 


are otherwise disposed of by the United States: Provided, Where any State is entitled 
to said sections sixteen and thirty-six, or where said sections are reserved to:any Ter- 
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ritory, dobeitheeadiay the same may be qamiceal land « or embraced within a mil oe 
tary, Indian, or other reservation, the selection of such lands in Heu thereof by said 


‘State or Territory shall be aw aiver of its right to said sections. 


The departmental decision under which | these regulations were 
formulated holds that this section, so amended, not only authorizes the 
State to select indemnity for cestions 16 and 36 where lost to the grant 
by reason of being included within any Indian, military, or other reser- 
vation before the. title vests in the State, but also confers upon the | 
_ State the privilege of exchanging for other lands said sections, where __ 
after the title has vested in the State the same are embraced within - 
such a reservation. ee: S | 
The circular instructions andlor contider ation were dommeied math | 
the view that, where the title to the base lands had vested in the State, 
_ an exchange thereof for other lands could only be effected through 

some act on the part of the State that would carry the full conse- 

_ quences of a reconveyance of the base lands to the United States. 

The surveyor-general states that he has no authority to make a for- 
mal deed of relinquishment to the United States and in that manner 
return the title that has vested in the State, but insists that if he selects 
other lands in lieu of those to which the State has a vested title and 
such selection is approved by the Secretary of the Interior that a full 
reconveyance to the United States of the State’s title will be thereby 
effected. | 

Scetion. 2275, Revised Statutes, as so amended, which has. been held 
as before stated to authorize a State to select lands in lieu of a school. 
section, which has been embraced within the boundaries of a reserva- 

tion, after the title thereto has vested in the State, contains the further 
provision that ‘‘the selection of such lands in lieu thereof by said State 
or Territory shall be a waiver of its right to said sections.” 

To say that this provision does not contemplate that this selection of 
other lands will constitute an effective waiver of the State’s right to 
the lands to which it has a vested title, and in lieu of which the selec- 
tion is made, is to say that the statute does not authorize a selection of 
Jands in lieu of lands of that character. The provision as to waiver 
applies to all lands in lieu of which a selection is authorized. No dis- 
tinction in the effect to be given-to the selection can be based upon the 
fact that the title to the base lands has or has not vested in the State. 

In either case the selection of other lands in lieu thereof is a waiver 
of the right of the State to the base lands. Congress has authority to 
declare what effect shall be given to such a selection and to provide 
that it shall constitute a sufficient waiver of the State’s claim ‘to the 
base lands, and having done so, it is not necessary for this Department — 
to require a further waiver in the shape 0 of a formal deed of relin- 

| quishment. - 
Tf the sur rveyor “gener al has authority under ie laws of the Siats 


DECISIONS RELATING TO THE PUBLIC LANDS. 441 


— of California to act as its agent in the matter of effecting the proposed 

exchange, his present contention is well taken, and therefore the answer | 
to the question submitted depends upon the ascertainment of his author- 
ity in the premises under the laws of the State. 

Section 3398 of the Political Code of California pr ovides: | 

The surveyor-gener al is the general agent of the State for the location in the United ; 
States land offices of the unsold portion of five hundred thousand acres of land 
granted to the State for school purposes, and the sixteenth and thirty-sixth sections 
oe for the use of public schools, and lands in lieu thereof. © " 

In the adjustment of the grant of school lands to the State of Cali. | 
fornia, the Department has heretofore recognized the State surveyor- 
. general as the legally authorized agent of the State, and has treated 
his official acts in connection with such adj ustment as hate acts of the 

State. (6 L. D.,. 403.) 

No question would be raised as to the authority of oT officer in the 
pr esent instance were it not that he is here acting with respect to what. 
is supposed to be a new class of selections. His selection of lands in. 
lieu of school sections embraced in a reservation before the title of the 
State becomes vested, is recognized as a selection by the State, and, if / 
approved by the Secretar y of the Interior, is considered a senclunive 
waiver of all right of the State to the ae But does his authority 
to select other lands in lieu of a school section confer upon him the’ 
| requisite authority to act for the State where full title to the school 
- section is vested in the State? 

The grant of authority to this officer by ie statute of the State is 
for the ‘‘ location in the United States land offices . . . . [of] the six- 

teenth and thirty-sixth sections eranted for the use wa public schools, 
and lands in liew thereof.” 

Are the selections now under senadomGon renee in lieu of the six- 
teenth and thirty- sixth sections as such wor ds are used in said statute? 

In answering this question it must be remembered that the right to 
lieu lands rests upon the laws of Congiess, and not upon the laws of° 
the State, and that in the departmental decision under which these cir- 
cular instructions were formulated, it is expressly decided that where 
sections sixteen and thirty-six are included within the limits of a for- 
est reservation, the State is authorized to select other lands in lieu ~ 
_thereof under section 2275, Revised Statutes, as amended, whether the 
title to such school sections had or had not vested in the State before 
the establishment of the reservation, it being said in the decision that: 


The terms ‘ indemnity” and “lieu selections’’ therefore, in the nomenclature of 
the public land laws, are’ not used simply to denote a compensatory allowance for 


lands which have been -lost to a grantee, but are also at times-employed.to include _ 


the giving of one tract for another, the right to which is relinquished or waived by 
the grantee. =: 7 
It is believed, therefore, that the conclusion herein reached accords with the intent 
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of Congress, and i is in ‘pursuance of a wise. public policy. It gives to aie State that 
which she reasonably : asks—the right to select the tract herein described in lieu of 
the equal tract in section thirty-six, which is completely enclosed i in the Sierra forest 
reservation. The selection, when. approved; will operate asa waiver by the State of 
its right to the tract. used as a basis. - # 


The Department having determined: that selections like those under 


~ consideration are lieu selections that will, when approved by the 


Secretary of the Interior, operate as a waiver of the State’s right to 
the basis, it seems that ‘the general | authority. conferred upon the 
surveyor-g -general by the State statute amply covers the case in hand. 


- The phrase ‘lands in lieu thereof” as used in that statute certainly 


relates to any lands taken, by authority of the laws of Congress, in 
the place of sections sixteen or thirty-six. The taking of other lands ~ 
by the State in place of such sections where, after the title has vested 
in the State, they are included within the limits of a forest reservation, © 
being fully authorized by section 2275, as amended, the author ity of 
the surveyor-general, under the State statute, to act on behalf of the. — 


State is eaacedt. 


I therefore answer your question in the affir mative. 
Approved: 
EK. A. Hrrcucocr, 
Secretary. 


MINERAL LAND—NON-MINERAL CLASSIRICATION-ACT OF FEBRUARY 
. 26, 1895. 


Hotter ET aL. v. NortHERN Pacific R. R. Co. 


A decision by the General Land Office ordering a rehearing will not as a general rule 
be disturbed on appeal, but. the Department has full authority to set-aside such 

: a decision whenever it is deemed proper and right to do so. 

-. In case of a protest filed under the fifth section of the act of February 26, 1895, 
against the classification of land under said act, the Department will apply sub- 
stantially the same rules, in determining the character of the land, that the 
classification commissioners are directed by said act to apply. 

The rules prescribed by said: act differ from those applied by the Department in 
ordinary contests involving the character of land in that mining locations made. 
in any section of land are declared by said act to be prima facie evidence of the 
mineral char acter of the jorty-acre subdivision embracing the same. 


_ Secretary Hitehcock to the Cnn of the General ee Office, 
(WeVeaD) @ %: - " January 26, A901. | (W. A. E.) 


The Department has considered. the cena in the case of A. M. 7 
Holter e a. ». Northern Pacific Railroad Company, on appeal. by 
both parties from your: office decision of J uly 21, 1900, remanding said 
case for a rehearing. | 

_ This case arises andes ee act of Foor 26, 1895 (28 Stat., 683), 
entitled “An act to, provide for the examination and classification of 
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certain mineral lands in the States of Montana and Idaho.” The lands 
to be examined and classified under this act are those lying within the 
primary and indemnity limits of the grant to the Northern Pacific . 
Railroad Company in the States named, Sections three and five of 
said act read as follows: | s 

Suc. 3. That all said lands shall be classified as mineral which by reason of valu- 
able mineral deposits are open to exploration, occupation, and purchase under the 
provisions of the United States mining laws, and the commissioners in making the 
classification hereinafter provided.for shall take into consideration the mineral dis- 
covered or developed on or adjacent to such land, and the geological formation of 
all lands to be examined and classified, or the lands adjacent thereto, and the reason- . 
able probabilities of such land containing valuable mineral deposits because of its 
suid formation, location, or character. ‘The classification herein provided for shall 


be. by each legal subdivision where the lands have been surveyed. If the lands - | 


examined are not surveyed, classification shall be made by tracts of such extent, and 
designated by such natural or artificial boundaries to identify them, as the commis- 
sioners may determine. Where mining locations have been heretofore made or 
patents issued for mining ground in any section of land, this shall be taken as prima 
facie evidence that the forty-acre subdivision -w rithin which it is located is mineral 
land: Provided, That the word ‘mineral,’ where it occurs in this act, shall not be 
held to include iron or coal: And provided further, That the examination and classi- 
fication of lands hereby authorized shall be made without reference or regard to any 
previous examination or report or r classification thereof. ; 

Sec. 5. That said commissioners shall, on or before the fifth day of each month, 
file in the office of the register and receiver of the land office of the land district in 
which the land examined. and classified is situated a full report, in duplicate, in such 
form as the Secretary of the Interior may prescribe, showing all lands examined by 
them during the preceding month, and specifying clearly, by legal subdivisions, where 
the land is surveyed; or otherwise by natural objects or permanent monuments to 


= identify the same, the lands classified by them as mineral lands and those classified 


as nonmineral; and with said report shall be filed all testimony taken and written . 
communications received by said commissioners relating to the lands embraced in 
the report. The register and receiver shall file one duplicate of said report in their | 
_ office, together with all accompanying testimony and papers, and the other duplicate 
shall be by them forwarded direct to the Secretary of the Interior, and said commis- 
siouers shall furnish to the Secretary of the Interior at any time such further or addi- 
tional report or information as he may require concerning any matters relating to 
_ their duties or the performance of the same. - Upon receipt of such report the regis- 
ter of the land office shail, at the expense of the United States, cause to be pub- 
lished in a newspaper of general circulation in the county in which the land is 
located, and in one newspaper published at the capital city of the State in .which the 
lands may be situated, at least once a week for four consecutive weeks, notice of the 
classification of lands as shown by said report, and any person, corporation, or com- 
pany feeling aggrieved by such classification may, at any time within sixty days after 
the first publication of said notice, file with the register and receiver of the land office a 
verified protest against the acceptance of said classification, which protest shall set forth 
in concise language the grounds of objection.to the classification as to the particular - 
land in said protest described, whereupon a hearing shall be ordered by, and conducted 
before, the said register and receiver, under rules and regulations as near as practi- 
cable in conformity with the rules and practice of such land office in contests involv- 
ing the mineral or nonmineral character of land in other cases; and’an appeal from 
the decision of the register and receiver shall be allowed to the Commissioner of the 
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General Land Office and: the Secretary of fe meron under such rules and regula- 
tions as the Secretary of the Interior may prescribe: Provided, That at such hearings 
the United States shall be represented and defended by the United States district. 
attorney or his assistant for the judicial district in which the land is situated, unless 
the Secretary of the Interior shall detail some proper officer of the Department of the 
Interior for that purpose. The compensation for such service shall not exceed ten. 
dollars per day for each day’s actual service before the register and receiver, to be 
paid out of the fund provided for the examination and caesiican0n of said mineral 
| lands. 


It appears from the record in the*present case that the commission- 
ers appointed under the above act for the Helena, Montana, land dis- 
trict, in their report filed July 5, 1898, as to lands examined during the 
cabath of June, 1898, classified the following unsurveyed mes with 
others, as non- mineral: : 


Beginning at. & point three and one half miles west of the north quarter corner 
' See. 5, Tp. 10 N., RB. 5 W,, which point when surveyed will be the N. E. corner of 
Sec. 3, Tp. 10 N., R. 6 W., running south one mile, thence east 40 chains, thence 
south one mile, sherds west 40 chains, thence south 40 chains, thence west 20 chains, 
thence south 40 chains, thence east one mile and 20 chains, thence south three miles, 

thence west five miles, thence north six oe then ce east four miles 0 the wee of 
beginning. 

The above Aesttistion 4 ig imtanaea to ¢ cover, , when curveyed, Secs. 8 to 10 incl, ‘the 
W. 4 Sec. 11, the N. + Sec. 15, the SW. 4 Sec. 15, the W. 4 of SE. 4 Sec. 15, all of 16 | 
to 03 inclusive and all of Sec. 26 to 35 Anelaatee: ae 10.N. RB. 6W. except gach lands 
as are covered by U. S. mineral patents. | | | 

Beginning at Sacint Six miles west of the 8S. W. corner of Sec. 34, Tp. 11 N.; R. 5 — 
_W., which point when surveyed will be the §. E. corner of Sec. 33, Tp. 11 N., BR. 


6 W., running north one mile, thence west one mile, thence north one mile, thence — 


east 40 chains, thence north one mile, thence west 40 chains, thence north one mile, 
thence west two miles, tnenee south four miles, thence east three miles to the place — 
of beginning. » 

_ The above description j is intended to cover, when sur veyed, all of sete 17, 18, 19, 
20, the W.. 3 Sec, 21, all of Secs. 29, 30, 31, 32, & 33, Tp. 11 N., R. 6 W. peRveDe such 
lands as are cover ed by U. 8. mineral patents. 


August. 16, 1898, Anton M. Holter and phony C. Power filed a 
protest against said classification, in so far as it affects Secs. 3, 5, 6, 8, 
9, 10, the W. 4 of Sec. 11, the. N. 4, the SW. 4, and the W. 4 of the 
SE. 4 of Sec. 15, Secs. 16, 21, 99, 28, 26, 27, 28, and 34 of T.10 N., R. 
6 W.; and Secs. 17, 18, 19, 20, the W. 4 of 21, Secs. 29, 380, 31, 32, 
and 33 of T. 1 N., R. 6 W. . These descriptions are from an unotiicial 
survey. 

It was alleged by the pr sistas that the land covered by their pro- 
test is-mineral in character and contains valuable deposits of gold, 


silver, and other precious metals; that it has no value for agricultural ; | 


purposes; and that the classification thereof:as non-mineral is erroneous. 
A hearing was ordered on this protest, and at the appointed time _ 
7 the ere and the Northern. Pacific Railroad Company Appes ed 


‘DECISIONS ‘RELATING TO THE PUBLIC LANDS. 445 


by their attorneys. Mr. J.C. English, ssaatant district attorney of — 
the United States, also appeared and participated in the hearing. 

December 15, 1899, the register and receiver rendered their decision 
recommending ‘that the protest be dismissed. From this action the 
protestants appealed to your office. 

By your office decision of July 21, 1900, the case was remanded for 
a rehearing, for the reason, as stated, that the record shows - that 
the assistant district attorney of the United States cross-examined the 
protestant’s witnesses and participated in the direct examination of 
the railroad company’s witnesses; that the nature of the questions he 
propounded and: the objections he made to testimony offered by the | 
protestants show that throughout the trial he acted in effect for the 
railroad company; that it was the duty of the assistant district 
attorney to insist. upon a mineral classification of this land; and that. 
on account of his failure so to do, the case has not had a rar and 
adequate presentation. | 


From this action of your office both the protestants and the railr ana - 


company have appealed. It is stated in each of the appeals and 


accompanying arguments that a rehearing will serve no good purpose ~ 


and will entail considerable additional expense; that a large amount — 


of testimony has already been submitted; and that both the ‘protest- : 


ants and the railroad company are willing to stand on the ReGORG AS. 
made. | 

August 6, 1900, after the case was transmitted on the appeals of the 
protestants and the railroad company, the Department received from 
the Acting Attorney General a copy of a report made to the Depart- 
ment of Justice, on July 26, 1900, by William B. Rodgers, United — 
States Attorney or Montana, as to the action taken bv his office with 
reference to the present case. 

From this report it appears that on ‘April 27, 1898, the Attor ney 
General gave general instructions to the United States Attorney for 
Montana to appear and represent the interests of the government at 
all hearings before the local land officers upon protests filed against the 
classifications made by the several boards of commissioners appointed 
under the act of February 26, 1895, for the Helena, Bozeman, and Mis- | 
- soula land districts. 

July 20, 1898, before the protest in- the present case was filed, a 
special agent of the General Land Office reported that A. M. Holter 
and 'T’..C. Power (the protestants in this case) had trespassed upon a 
portion of the land here involved and cut therefrom fifteen thousand 
cords of wood, worth $2.50 per cord. October 31,1898, the same special 
agent reported (apparently in amendment of his former report) that 
the Mullen Fuel Company, a corporation, of which Norman B. Holter 
was president and C. B. Power secretary, had trespassed upon sections 
29 and 30, T. 11 N., R. 6 W., and cut therefrom fifteen thousand cords 
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of wood, worth $2.50 per sordt Tt: appears that Norman B. Holter is 
a son of ‘AL M. Holter, and C, B. Power is a son of T. C. Power, and 
that the said A. M. Holter and T. C, Power are the principal owners 


-* _of the stock of the Mullen Fuel Company. 


| October 27, 1898, J. C. English, Assistant District Attorney, ne 
graphed the Attorney General as follows: 

A. M. Holter and T. C. ‘Power, contestants, v. non-mineral dimsinosion of Sec. 
[Tp.] 10 and 11 N., BR. 6 W. The N. P. Ry. appears on part of mineral land com- 
missioners in defence of odd Sec. Is this office expected to appear in defence of © 
classification of even See. These are the lands upon which several thousand cords 
of wood have been cut by contestants, and is now w being Jnveqtignted by the land | 
department. Hearing now in progress. . | 


In reply, the. following telegram | was sent: 


Defend even sections in pr otest against non- -mineral classifications. 
| _ » x RICHARDS, 
Acting Attorney General. . 


In accordance with these telegraphic instructions, English appeared 

at the hearing and participated therein, with the purpose of sustaining 
the non-mineral classification made by the commissioners. No wit- 
nesses were introduced by him, but he cross-examined the protestants’ 
“witnesses and participated in the direct examination of the railroad 
company’s witnesses. 

January 11, 1899, at the request of the Secretary of the. Interior, 
the Attorney General directed the United States Attorney for Mon- 
tana to bring suit against the Mullen Fuel Company to recover $30,000, 
the value of fifteen thousand cords of wood unlawfully cut by it from 
certaln unsurveyed public lands, which, when surveyed, will be Sees. 
29 and 30, T. 11 N., R.6 W. This suit was immediately instituted 
and is now pending. 

The United States Attorney fee Montana states, in his report, that 
_ it would put his office in a very embarrassing position to attempt to | 
follow the instructions contained in your office decision of July 21, 

1900. In other words, it would be necessary for him to insist, in the 
suit now pending to recover the value of the wood cut froma portion 
of the land here involved, that the land in question is non-mineral in 
character, and at the same time to insist, at the rehearing before the 
local: bificer s, that the same land is nicer in character, 

| Exception i is also taken in the report to certain language used in 
your office decision of July 21, 1900, which might be construed as a 
— reflection upon the official. conduct of the assistant district attorney. 

This report was forwarded to your office for consideration, and was 
returned to the Department by your office letter of August 14, 1900. 

_ Express and emphatic disclaimer is made in said letter of any want of 
perfect conngeacs in the pr ofessional one acter of said assistant district 


DECISIONS RELATING TO THE PUBLIC LANDS. 447 


attorney, but upon consideration of the entire matter your office _ 
declines to recall its decision of July 21, 1900, ordering a rehearing. 

As a general rule, the Department will not disturb a decision of 
your. office ordering a rehearing, as such action is considered merely 
interlocutory. There is no question, however, of the authority of the 
Secretary of the Interior to set aside a decision of your office, ordering 
a rehearing, whenever, for any reason, > it seems proper and right to 
do so. 

The present case is one sie for the exercise of that authority. 
Neither the protestants nor the railroad company desire a rehearing. 
On ‘the contrary, they are objecting to it. A large amount of testi- — 
mony has already been submitted at considerable expense, and it does 
not appear that any additional facts would be brought out at a rehear- 
ing or that any good purpose would be served thereby.. Your office 
decision of July 21, 1900, ordering a rehearing, is therefore vacated, 
and the casé will be considered on its merits on the record already 
made. 

As no decision has been made = your office on the merits of the 
case, the ordinary procedure would be to return the record for such 
deccion: Both the protestants and the railroad company, however, 
request that the case be now examined and decided on its merits by 
the Department. Such a course will avoid considerable delay, and, as _ 
the Departmeut pnecuedy has full authority in the eee this - 
action will be taken. —— 

Before passing to an eveeaaion of the evidence, i is necessary to 
consider and decide a legal proposition submitted by the protestants. 
Briefly stated, their contention is as follows: That in a case arising 
under a protest filed in accordance with the fifth section of the act of | 
February 26, 1895, where the evidence submitted satisfactorily shows, 
taking into proper account the mineral discovered or developed on or 
adjacent to the land involved and the geological formation of said land 
or the lands adjacent thereto, that it is a reasonable probability that — 
the land involved contains valuable mineral deposits, such land must 
be held to be mineral in character. In other words, that the question | 
to be determined by the land department in such a case.is not, whether . 
the evidence, construed as in an ordinary contest. between an agricul- 
tural and a mineral claimant, shows as a present fact that the land is 
more valuable for mineral than for agricultural purposes, or vice 
versa, but whether, observing the tests prescribed in the third section 
of the act of February 26, 1895, the evidence shows that it is reason- 
ably probable that the land in controversy contains valuable mineral | 
deposits. 

So far as the Department is at present Sivese: ae sueeGon here 
presented has never been decided by either the Department or the | 
courts. | | 
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In section 3 of the act ae Febr nary 26, 1895, ti is provided— 


that all said lands shall bé classified as miner al which by reason of valuable mineral 
deposits are open to exploration, pecureHony, and. purchase under the provisions of 
the United States mining laws. | 7 

The language here used is in harmony with section 2319 ae ae . 7 
Revised Statutes of the United States, which pr ovides that— 


all valuable mineral deposits 3 in lands belonging : to the United States, both surveyed 
and unsurveyed, are.hereby declared to be free and open to exploration and pur- 
chase, and the lands in which they are found to occupation and purchase, by citizens 
of the United States and those Ww ho have declared their intention to become such. 


The constr uction given to’ this section of the Revised Statutes - 
the Department and the courts is, that in order to render a particular 
tract of land subject to entry and purchase under said section, it must 
be shown that valuable mineral deposits have been found on such land 
in sufficient: quantity to make it more valuable ther efor. than for agr 1 
cultural purposes. 7 | | 

The question to be deter nine by ie commissioners, therefore, in 
their work of classification, is, whether the land to be classified by them » 
contains valuable mineral deposites in sufficient quantity to render the 

land more valuable therefor than for agr icultural purposes. 

In determining this question the commissioners are diveotsd, by the — 
third section of said act of February 26,1895, to— 


take into. consideration the mineral discovered or developed on or adjacent to such 
land, and the geological formation of all lands to. be examined and classified, or the 
lands adjacent thereto, and the reasonable probabilities of such land containing 
valuable mineral deposits because of its said formation, location, or character. — 


The Commissioners are directed to take these circumstances into 
consideration, not to give them or any of them unusual or conclusive 
effect. The rules applied by the Department to-an ordinary contest 
involving the mineral or non-mineral character of land are practically 
the same as those quoted from this section. The Department takes 
into consideration, in such a case, the mineral discovered or developed 
-on or adjacent to the land in question, the geological formation of the . 
neighborhood and the reasonable probabilities of the land containing 


 yaluable mineral deposits because of its formation, location, or char- 


- acter, giving to each circumstarice the weight to whieb it seems prop- 
erly entitled. | 

~ In only one instance do the eats aa down in the reer section of 

said act, for the guidance of the commissioners in their work of classi- 

fication, differ materially from the rules ordinarily - applied by the 

Depar tment to the determination of a contest involving the character 

of land. Itis provided i in said section that—_ | 
Where mining locations have been heretofore made or patents issued i mining 


ground in any section of land, this shall be taken as prima facie evidence that the 
forty-acr e subdivision within which it is located is miner al land, 


{ 
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The Department ace: not necessar ily or ordinarily consider that the 
mere fact that some one has placed a mining location upon land is 
prima facie evidence that the land covered thereby, or the forty-acre 
subdivision in which it is.located, is mineral. It appears, however, 
that an exception to the general rule of the Department is made in the | 
case of a classification under the act of February 26,1895. In section 
six of said act it is provided— | 

That as to the lands against the classification whereof no protest shall have been 
filed as hereinbefore pr ovided, the classification, when approved by the Secretary of the 
Interior, shall be considered final, except in case of fraud, and all plats and records 
of the local and general land offices. shall be made to conform to such classification. 
All lands so classified as above without protest, and the classification whereof is 


_ disapproved by the Secretary of the Interior, and all lands whereof the classification has 


been invalidated for fraud, shall be subject to hearing and determination in such: 
manner as the Secretary of.the Interior may prescribe. | 
In determining the question whether a classification against which 
no protest has been filed shall be approved or disapproved, the Secre-. 
tary will consider the reasons assigned for the classification and apply 
the same rules by which the commissioners are to be guided. It it 
appears in any case that there is a mining location on a portion of the - 
lands classified, this will doubtless, in. the absence of .any showing to 


_ the contrary, be accepted by the. Secretary as prema fucie evidence — 


that the forty-acre tract upon which it is located is mineral; and since 
2. mining location will be so considered by the Department where there © 
is no protest against the classification, there seems to be no good 


reason why it should not be given the same weer where there is a 


protest against the classification. 

It ae appears that the Department, in determining a case arising a 
upon a protest filed against a classification under the act of February 
26, 1895, will apply substantially the same rules that the commission- 
ers are directed to apply, and that these rules differ only in the one > 
material particular from-the rules applied by the Department. ‘to an 
ordinary contest involving the character of land. | 

In such a case as the present one a question for determination is, — 
whether, giving due consideration to the matters named in the statute, 
the land is shown to contain mineral in sufficient quantity and of such 
value as to justify a person of ordinary prudence in the further 
expenditure of his labor and means in an effort to extract it, with a 
reasonable prospect of success In developing'a paying mine. (Castle v. 
Womble, 19 L. D., 455.) If this is shown, the land must be con- 
sidered as containing valuable mineral deposits; if not, it can not be 
so considered. : 

The testimony in this case is very voluminous and contradictory. 


Owing to the fact that the two townships in which the land here | 


involved lies have not been officially subdivided, and that the wit- 


nesses frequently located the particular porvons of the land about 
24368—Vol. 30——29 . 
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which diey testified by r afer. ence ton cer Haits natural or ar tificial siects: 
which, although well known to the witnesses, are not easily placed by 
the Depar tment, considerable difficulty has been experienced | in prop- 
erly analyzing the testimony. The facts npn which er is no dis-. 
pute appear to be as follows: | | 
The land lies‘on the western cine of the Rocky Mountains, near 
the summit, and has an elevation of about 5,000 to 7,000 feet. It is 


cut by numerous creeks and gulches, the pringipal of which are Dog 


creek, Hope gulch, and the north fork of the Little Blackfoot river. 
The Northern Pacific. railroad crosses the southeastern portion. For 
over thirty years this land has been pr ospected and many placer loca- 
tions have been made along the streams and gulches. Most of these 
have been abandoned. A few of the mining claims appear to have 
been patented. Owing to the elevation, agricultural products, other — 
than grass and hay, will not crow there sufficiently well to be remu- — 
nerative. There is considerable difference of opinion between the 
witnesses. for the protestants and the railroad company as to the — 
ainount and quality of the grass on the land, but there are.several 
ranches there-which seem to be in a prosperous condition, and several 
hundred tous of, hay are cut from the land each year. The protestants 
in this case, Holter and Power, have a ranch on a portion of the land. 
As to the question whether this land contains mineral in paying 
quantities, the witnesses for the protestants and the railroad company 
differ widely. The protestants’ witnesses testified that it is one of the 
particularly well mineralized regions of Montana; that there are large 
outcroppings of mineral-bearing rock at various places, which give 
promise of becoming great mineral producers; that the formation of. 
this land is identical with that of the land on the north, east, and south, 
which has been classified as mineral, and on which valuable and pay- 
ing mines have been developed; and that placer gold in paying quan- 
tities has been found along all the streams and’gulches on this land. 
John Melrvin, George Powers, John Ball, N. Ward, Ben Pricer, 
John Larson, James Allison, and William Kloeden testified that they — 
had done placer mining on this land at various times from 1866 to the 
present. Only Ward and Allison, however, seem to have done any 
work there recently. Ward did not state what success he had had, 
‘but Allison said he had made, on an average, about $2 or $3 a day. 
Melrvin and Pow ers testified that during the time they worked on the 
land they averaged about $4 a day apiece. Ball stated that some days 


_ he took out only $1 to $1.50, but that he had taken out as much as $70 


worth of gold in one day. Larson testified that he averaged about $5 
a day during the time he worked on the land. Pricer did. not make 
any money out of his work’on this land. Kloeden testified that. he 
had done placer mining on this land from 1868 to 1895 and had taken 
out considerable gold, but does not state how much. Several lode 
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— locations have been made on this land, but it does not appear that any 
lode mining has ever been suoceastully prosecuted there. 
_ The principal witness for the protestants is Stephen F’. Whalen. | 
He spent nearly a month examining this land shortly before the hear-. 
ing. After testifying as to the indications of mineral at various points, 
he sums up his reasons for believing this land to be mineral in charac- 
ter, as follows: First, the formation is composed of mineral-bearing 
rock; second, in this region mines are invariably developed in such 
formation as this; third, there are numerous croppings of mineral- 
bearing rock; fourth, there is a large number of mining claims located 
on and adjacent to this land, many of which promise to become good 
mines; fifth and sixth, it is ‘euch a region as would attract a mining 
man, and from appearances would pay for time and capital invested; 
seventh, there are now, and have been for years, placer mines in the 
- gulches fed from the hills on this land; and eighth, this land is almost’ 
entirely surrounded by land which has been classified as mineral and 
is in every respect similar to the land so classified. ‘This witness — 
further testifies that valuable mines are being worked near the bound- 
aries of this land, and the formation shows ong that the land 
here involved is on the same mineral belt. 
_ The deposition of Walter H. Weed shows that he has been connected 
with the United States Geological Survey for the last. fifteen years; 
that he made an official survey of this land in 1898; that it forms a 
part of the continental divide; that it is partly wooded and partly open 
grass land; that the geological formation is varied; that on a portion 
of the land are granitic rocks and andesite porphyry; that about the 
borders of. the granitic and. porphyry areas sedimentary rocks occur; 
that these rocks are upturned and much altered near the granite con-_ 
tact, and seamed with fractures more or less mineralized; and that, in 
his opinion, this land is more valuable for mineral than for agricul- — 
tural purposes for the reason that only some small tracts are suitable 
either for grazing or for raising hay, and these tracts are underlain 
either by clay beds of economic value or by rocks showing indications 
of mineral veins, whose value can be determined only by exploitation. 
-On behalf of the railroad company, William Whetstone testified 
that he had prospected down Dog creek, across this land from north 
to south; that he sunk about fifty holes and obtained a few colors, but 
nothing of value; that he saw only one quartz ledge near Dog creek, 
and that did not aniount to anything; that he also prospected abotit 
three weeks on Hope gulch, in the northwestern part of the land here 
involved, but found nothing there to justify staying; that he worked — 
on Kloeden’s placer claim in- 1889, with the idea of leasing it if it 
proved to be valuable; and that he got about seven or eight dollars’ © 
worth of gold from that claim as the result of three weeks’ work. 
 §. R. Oldaker, Charles F. Van Allen, A. J. Haley, Peter. Mack, 
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Eugene Drosch, Lloyd Onion ‘ind Richard M. Mears suianeA fig | 
~ land together shortly before the hearing. All of these witnesses, — 
except Haley, Mack, and Cannon, are employed in the land pe | 
ment of the Novehart Pacific Railroad Company. 
It appears. that, although these two townships: have never been 
officially subdivided, unofficial surveys have been made of the section © 
lines. In their Seaination of the land, the witnesses above named — 
‘noted the unofficial section cor ners, and in their testimony at the hear-— 
ing they identified, to a considerable extent, the particular portions of 
, ‘the land they examined by reference to section numbers. Their testi- 
‘mony is practically identical, and is, in. substance, as follows: _ 
Section 3, T. 10 N., BR. 6 W., is rolling. “A large portion of this 
section is ander fence and is used for grazing purposes. A small creek . 


runs through the section, and along this creek are some old, abandoned _ 
_.. placer workings. There are no cropping ledges or mineralized rock 


on this section. Section 5 1s cut from the nor rthwest to the southeast 
by Dog creek, and in the northeast part of the section are two small 
gulches. Along the creek and gulches are old, abandoned placer work- 
ings. The general formation of this section is of a slaty character. 
There is some good bottom land along Dog creek from which hay has — 
been cut. Thereare no placer deposits and no mineral ledges on See. 6. 


- The formation of this section is mostly slate, with some quartzite. 


- Dog creek crosses the northeast corner of Sec. 8 and makes a good 
bottom there from which hay has beencut. There are no indications of | 
mineral on this section. Sec. 9 is nearly all open prairie, with grass 


of a good quality growing over it. Two thousand or more head of 


sheep were grazing on this section at the time this examination was 
made. Dog creek runs through the section, and along the creek are 


old placer workings, On the side of a hill, near the creek, a shaft has 
been sunk. The formation disclosed is slate with some lime tannins 7 


through it. There is nothing on this section to indicate mineral. 
Sec. 10 is principally open meadow and is almost one continuous 
ranch,’ Holter and Power, the protestants in this case, have their 
ranch in sections 10 and 11. The west half of Sec. 11 is open grass 
land, similar to Sec. 10. - There are no indications of mineral either. 
on Sec, 10 or on the west half of Sec. 11. Sec. 15 is trayersed from 
the northeast to the southwest by the Northern Pacific railroad. Two _ 
small gulches cross the section from the east, and on these gulchesare _ 
some old placer workings. Some panning was done along one of these 
-gulches, but not a color was found. On a hill near the center of the 
section are some old prospect holes. There is no evidence of mineral 
on this section. Thomas McDonald has a ranch on Sees. 15 and 16. 

The northwest quarter of Sec. 16 is traversed by Virginia gulch, which 
has been worked as placer for many years and is apparently worked out. 
. Some panning along this gulch did not showacolor. On a hill in the 
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northwest quarter of the section are four or five prospect holes which — 
show iron-stained rock and rotten quartzite. A lot of hay has been cut 
from near the center of Sec. 21. Some panning was done froma gulchon © 
this section, but without results. There are some‘old placer workings 
on Sec. 22. Panning along these old workings showed only one color. 
A reef of quartzite runs through this section. There are no indica- 
tions of mineral on Sec. 23. The formation on this section is slate. 
A man by the name of Oleson has a ranch on the northwest quarter of 
the section. Sec. 26 is high, but not rough. There are no quartz or 
placer deposits on this section. The formation on Sec. 27 is slate and 
quartzite, which have no value for mineral. ‘The open portions of this 
section are covered by grass of a good quality. Sec. 28 is high and 
rather rough. A gulch runs along the western side of this section. 
On one side of the gulch is an old shaft. The dump consists of sla e 
ofa reddish cast. At another place on the section is a hole showing a 
ereenish-stained rock. Near the center of the section is a prosperous | 
looking ranch. Sec. 34 is hilly and almost entirely covered with tim-_ 
ber. There is nothing on this section to indicate mineral. Sec. 17, 
T. 11 N., R. 6 W., lies in the hills, and is heavily timbered. On the 
southwest quarter ‘of the section are three shafts, about forty, fifty, 
and twelve feet deep, respectively, and an open cut. This work has 
apparently been abandoned many years. There is nothing to indicate 
that this section has any value for mineral. Sec. 18 is crossed by 
Hope gulch. Along the gulch are some old placer workings. Con- 
| siderable prospecting has been done in the northwest quarter of this 
section. A long open cut shows dolomite in which is a band of red- 
colored lime. There is some rock on this section that looked as 
though it might possibly carry mineral, but no assays were made of it. 
In the potftheast quarter of the section is a big, fine meadow. The 
whole northeast quarter of Sec. 19 and a part of the southeast quarter | 
is open grass land.. ‘The rest of the section is timbered. A man by 
the name of Page has a ranch in the northeast quarter. There are — 
some old abandoned placer workings on the line between Secs. 18 and 
19. No indications of mineral were found on Sec. 19. Sec. 20 is prin- 
cipally prairie land and a good portion of it is under fence. A man 
by the name of Thompson has a ranch near the center of the section. 
In the southwest quarter of the section is an old placer prospect hole. 
Some gravel from this hole was panned, but no colors were obtained. | 
In the northwest quarter are two old prospect holes showing some ° 
iron-stained rock. No mineral-bearing rock was found on this section. 
The west half of Sec. 21 lies in the hills. There are no placer deposits 


there and no-indications of mineralized rock. Section 29 is crossed — 


_ from north -to south by Hope gulch, which joins Dog creek in the © 
southern part of the section. The portion of the section lying east of 
the gulch is open land; that lying west of the gulch has been timbered, 
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but the rca part of the ete: ee ee cut off. ‘thers: are some 
old placer workings along the creek and gulch. Gravel from these 


old workings was washed, but only two small colors were found. The 


general formation of this section is slate, but near the southwest 
corner is a lime reef. Sec. 30 is hilly. Near the southeast corner. is 
a reef of limestone, along the edge of which some desultory prospect 
work had been done. ‘There are no placer deposits on this section. 
Dog creek touches the southeast corner of Sec. 31. There are no 
placer workings: on this section and no showing of anything of a min- 
eralized nature. Sec. 32 is cut by Dog creek on the west. There 
are no placer workings along the creek and no showing of mineralized 
rock on the section. No examination was made of Sec. 33. _ 

Lloyd Cannon, one of the witnesses above named, testified in addi- 
tion that he first visited this land in 1890; that he prospeoted along 


~. Uncle Ben’s gulch, in the nor thwest norton: of the land involved; that. 
he and his brother washed about thirty wagon loads of dirt in two. 


weeks’ time and got about eleven dollars’ worth of gold; that he then . | 
left Uncle Ben’s gulch and spent about two weeks prospecting Hope 


gulch and the country west of Dog creek tor either placer gold or — 


mineral -bearing rock; that he found neither, and quit the country; 
and that in 1895 he pr ospected Miller gulch, ¢ on this land, but found 
nothing. 

It appears 1 ‘that ne Mullen road; one ‘of the ve highways over the 
divide, crosses this land. from east to west, near the center; that the 
Nor rye Pacific railroad was completed across said land in 1883; and 
that the land has accordingly been easily accessible to prospectors and 
miners for many years: Notwithstanding, however, the amount of 
| ‘prospecting that has been done thereon, it does noe appear that any 
_ paying mines have ever been developed on the land. What gold for- 
merly existed in the gulches and along the streams has apparently 
been washed out. The value of this land at the present time for min- 


ing purposes appears to be very small. On the other hand, the land | - 


is shown to have considerable present value for the grass and timber 
thereon. 

Taking’ into consideration all the evidence, and especially that as to. 
the mineral discovered or developed on. or adjacent to the land, the 
‘geological formation of the neighborhood, and the reasonable prob- 


_ abilities of this land containing valuable mineral deposits because of 


its said formation, location or character, and giving to the mining 
locations thereon their due weight as prima facie evidence that the 
-forty-acre tracts upon which they are situate are mineral in character, 
it nevertheless appears that the land does not contain mineral in suffi- _ 
cient quantity or of such value | as to justity giving ita mineral = 
classification. | : 

The protest is accor tingly dismissed, and the non-mineral classifica 
- tion is hereby sustained. : : 
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PRIVATE LAND CLAIM—ALGODONES GRANT—ACT OF JANUARY 14, 1901. 
INSTRUCTIONS. 


Commission er Lermann to reg gister na recewwer at. Tucson, APiZond, 
January 29, 1901. 


Your attention is called to the provisions of the act of Congress 
approved January 14, 1901, entitled ‘‘ An act for relief of occupants of 
Jands included : in the Algodones grant, in ee ac) ” which act is aS 
follows: | 7 7 


Whereas the title to the lands in that section ‘of the eoante y in the county of Yuma 
and the Territory of Arizona, and included within the boundaries of the old Mexican 
land grant known as the Algodones grant, was tried by the United States Court of 
Private Land Claims, created for the settlement of titles to such grants, in the years 
eighteen hundred and ninety-five and eighteen hundred and njnety-six; and 

Whereas in the hearing of said contest before said court the alleged grantees under 
said grant were successful and their title thereto by said trial court. confirmed, and 
immediately thereafter the said alleged grantees, for large and valuable considerations, 
sold to nuinbers of people, citizens and bona fide settlers on said lands, in tracts ‘of 
less than forty acres to each, and said settlers, then believmg that they had a bona 
fide title to said lands sold, made lasting and valuable improvements and Pormanens 
homes thereon; and : - 

Whereas the government of the United States appealed said cause from the decision 
of said court below, and on said appeal the said decision of the said court below was 
reversed, and the title to said grant in said alleged grantees adjudged to be void, and. 
that the said lands included within the boundaries of said grant, and sold as afore- 
said, belonged to the United States; and if said. settlers, citizens, and occupants of 
said lands who so purchased. the same as,aforesaid be not permitted to retain the 
‘same, and pay the government therefor, they will be deprived of their OMS, at 
ruinous consequences to them: Therefore, 

Be tt enacted by the Senate und House of Representatives of the United States of America 
in Congress assembled, That where such persons in good faith and for valuable con- ° 
siderations purchased from the grant claimants prior to May twenty-third, eighteen 
_ hundred and ninety-eight, portions of the land covered by the said grant, and have. 
occupied and improved the same, such persons may, within six months from and. 
after the passage of this act, or within three months after the said lands shall. be 
restored to entry, purchase the same at the price of one dollar and twenty-five cents: 
per acre, upon making proof of the facts required by this act under regulations to be. 
provided by the Commissioner of the General Land Office and approved by the Sec-- 
retary of the Interior, joint entries being admissible where two or more persons have 
purchased lands on the same forty-acre tract: Pr ovided, That no one person shall 
purchase more than forty acres, and no purchase shall: be allowed 1OR Py less quantity 
than that contained in the smallest legal subdivision. . 

Src. 2. That where persons duly qualified to make entry under the homestead or 
desert-land laws have occupied any of said lands with the intention of entering the 
same under the homestead or desert-land laws, such persons shall be allowed three 
_ months from and after the passage of this act, or after the said lands shall be 
restored to entry, within which to make their entries, and the fact that such. persons 
have pau or reclaimed such desert lands shall be no bar to their mane such | 
entries. 


The lands affected thy this not were originally withdrawn from entry 
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i | ae January 9, 1875, i satisty the Paso de los ‘Risdaoues stunk which 


was finally rejected by the courts on November 27, 1899. 
In his decision of August 9, 1900 (30 L. D., 220), in the case of 

Katharine Davis, the Secretary of the Interior held that upon the final — 
‘adjudication and rejection of the grant by the courts, the lands became 
at once open to settlement and entry; but the attention of the Depart- 


ment having been invited to the fact that a bill was pending before 


Congress for the disposition of the lands, the Secretary of the Interior 
on August 25, 1900, directed this office to withhold all the lands from. 
‘settlement and entry until further orders, and you were. accordingly > 
advised by letter “‘G” of September 1, 1900. 

_ The bill for the disposition of these ‘lane having become a law, as 
stated above, it is now proper to take the action necessary to carry 
into effect the provisions of the law, and to restore to entry the lands 
that have so long been reserved. 

Under the first section of the act persons who, prior to May 23, 
1898 (the day on which the supreme court of the United States first 
held that the grant was invalid), purchased, in good faith and for valu- 
able considerations, from the grant claimants, portions of the. land 
reserved for the grant, and have occupied and improved the same, may 
within six months after the passage of the act, or within three months 
after the lands shall be restored to entry, purchase such land from the 
United States, at the price of one dollar and twenty-five cents per acre, 
upon making proof of the required facts under regulations to be pro- - 
vided by this office and approved by the Department. It is provided, 
however, that no one person shall purchase more than forty acres, and 
no pur chase shall be allowed for a less quantity than that pontaineds in 


the smallest legal subdivision; and provision is also made for joint | 


entries, where two or more persons have ‘pur chased por tions of the 
same for ty-acre tract. 

Persons who apply to avail theinselves of the privileges of this pro- | 
vision of the law will be required to furnish the original deed of con- 
_ veyance or certified copies of the record, or other cotemporaneous 
written evidence of conveyance or of an agreement to convey; and 
they must also furnish their affidavits, which must be executed before 


some officer authorized to act in homestead cases, showing that they 


purchased the lands applied for in good faith and for valuable consid- 
erations, and that they have occupied and improved the same. As the 
pr eanble to the act recites that the purchases were made by citizens, 
applicants will be required to show, in accordance with the regular | 
rules, that they are either native born or naturalized citizens of the 
United States. Purchasers will be required to publish notice of inten- 
tion to pur chase in ike manner as notice is Pepa in homestead 
cases, | 

Upon the submission of satistacton ry proof and Pp oper payment, you 
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will issue cash certificates and receipts, making proper reference to 
the act of Congress, and you will give the series a new set of ee 
beginning with No. 1. 

Where two or more persons apply for sortious of the same forty- 
acre tract, joint proof may be submitted, and a joint certificate will be 
issued. | | 

You will report entries made under Ae first section of the act on 1 the 
regular Cash Abstract, making the necessary: changes. . 
It will be observed that applicants to purchase are allowed six months — 

by the act, and any entry, therefore, which may be allowed under the 
general land laws, will, of course, be subject to an application to pur- 
_ chase under the first section for ‘the period of six months from the 
— date of the approval of said act. - 
— Section two of the act allows a preference right. of entry for thr ee 
- months from the passage of the act to homestead settlers and to those 
who have occupied lands with the intention of entering the same under 
the desert land law, with the further provision that improvement or 
reclamation by the desert land claimants shall be no bar to their 


_. making such entries. 


No special instructions are dsenied necessary in aGonecdon with this 
section of the act. However, any entry allowed, not, based on settle- 
ment or occupation as specified, will be subject, for the given period, 
to entries based upon such prior settlement or occupation. This rule 
is applicable, under the general law, to homesteads, and would not be 
noticed here, had not the act made the same provisions relative to 
those persons who may have occupied lands with the intention of 
entering the same under the desert land laws, a 

As soon as these instructions are received, you will issue a notice 
stating that the lands will become subject to entry on a day fixed by 
you, and nanied in the notice, which day shall not be less than thirty 
days from the date of the notice, and you will give publicity to the 

notice in accordance with the rule applying to the filing of township 
plats. See 4 L. D., 202. | 

Approved: | 

EK. A. Hrrencocr, 
— Secretary. — 


INDIAN LANDS—CONVEYANCE OF ALLOTTED LANDS. 


PEORIA AND Mramt INDIANS. 


- A conveyance of lands allotted to Peoria and Miami Indians under the act of March 2, 
1889, made by the heirs of the allottee, within the period of inhibition named in 
the statute, is not effective to transfer title until approved by the Secretary of. 
the Interior. a 
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Assistant {Attorney General Van Dewanier to. the Séoretara y of the hasan 
January y 29, (1901. | (Ww. Cab: ‘ 


~Lamin recéipt of your letter of J anuary 2 a, 1901, sitions for my 
consideration and appropriate action a letter of William M. Springer, 
attorney for William E. Rowsey, asking a reversal of my opinion of _ 
October 18, 1899 (29 L. D., 239), in reference to the conveyance of | 
allotted lands by heirs of Peori la and Miami Indians. 
The allotments to these Indians were made under the act of Mar oh 2, 
1889 (95 Stat. , 1013), which provided that “‘the land so allotted shall 
not. be subject to alienation for twenty-five years” and ‘shall be 
exempt from levy, sale, taxation or forfeiture for a like period of 
-years;” that the patents : should recite these facts; and ‘‘that any con- 
tract or agreement to sell or. convey such lands or allotments, so pat- 
_ ented, entered into before the expiration of said term of years, shall be » 
absolutely null and void.” Afterwards this provision was modified by 
. the act of June 7, 1897 (30 Stat., 62, 72). as follows: 


That the adult allottees of. land in the Peoria and Miami Indian reservation, in the — 


Quapaw agency, Indian Territory, who have each received allotments of two. hundred : 
acres or more, may sell one hundred acres ther eof, under such rules and regulations. | 
as the Secretar y of the Interior may prescr ibe. 7 


The rules and regulations prescribed ieee pr evided that all 
deeds should be subject to the approval of the Secretary of the Interior. 
The conclusion reached in my opinion of October 18, 1899, supra, was 
“that no conveyance of these allotted lands by the Indian: allottee, or . 
his heirs, made. within the period of. inhibition mentioned in the . 
statute, ae the effect oi tr ansferring title until approved by the Sec- 
retary of the Interior.’ | 
It seems to be conceded that the restr iction against ere is in 
all respects applicable to the lands in the hands of an original allottee, 
but it is str ongly contended that it is personal to him and that ven a 


_ takes the land free of all restrictions as to alienation. 


One of the authorities cited in ‘support of this contention i is Clark 2 V. 
Lord (20 Kan., 390), which arose under the treaty of June 24, 1862 — 
(12 Stat., 1237, 1240), with the Ottawa Indians, which pronided for 
allotments to the individual members and the issuance of patent i in 
which it was to be stipulated “‘that no Indian, except as herein pro- _ 


vided, to whom the same may be issued, shall alienate or incumber the 


land allotted to him or her in any manner, until they shall by the ternis 
of this treaty become a citizen of the United States.” = oo cour 
_ speaking on this provision, said: | | 

The letter of this article limits these restrictions to the individual members of the 
tribe entitled under the treaty to the lands selected and allotted-to them, and to 


whom patents are issued or to be issued. The reservation, as to the conveyance, is 
personal, from the language used, and was not intended - to: bind » ‘the. heirs of 


\ allottees. 
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In Commissioners of Miami Co. v. Brackenridge (12 Kan., 114), the 
court had under consideration the clause in the treaty of June 5, 1854, 
with the Miami Indians (10 Stat., 1093), excepting lands from taxa-. _ 
tion. That treaty provided for the allotment of part of their lands to» 
the Miami Indians, and for. the 1 issuance of patent, as follows: 


‘ And the President may cause patents to issue to single persons or heads of families 
for the lands selected by or for them, subject to such restrictions respecting leases 
and alienation as the President or Congress of the United States may impose; and 
the lands so patented shall not be liable to levy, sale, execution or forfeiture. 
._ The court pointed out that the purpose was to preserve the lands to 
the Indians, which was accomplished by the two provisions standing 
side by side, one restricting alienation and the other exeinpung from 
seizure and ale: and said: on 3 3 
When they stipulated that patents fer the land aunt issue ‘ nee to such . 
_ restrictions respecting leases and alienation as the President or Congress of the United 
States may provide,” they contemplated restrictions simply on the Indian owners, 
and not on subsequent white purchasers, It was not thought that after the title had 
passed from the Indians to the whites there should be any restriction or limit to the 
latter’s power of sale or lease. And if the restriction was not to be.carried beyond. 
_ the period of ownership, why should the exemption. be? The two provisions are 
parallel; they stand side by side and are each general in their terms. They should: 
be construed similarly and with reference to the obvious intent of the Soneerane 
parties. 


The cases of McMahon v. Welsh (11 Kan. , 280), and Frederick ». 
Gray (12 Kan., 518), arose under the treaty of January 31, 1855, with 
the Wyandotte Indians (10 Stat., 1161), by which the eee were 
- divided into classes, competents ind incompetents, and lands allotted to | 
them with the provision that the lands of the incompetent class were 
not to be sold tor a period of five years, and then not without the. 
‘express consent of the President of the United States. It was held 
that this restriction was purely personal and did not attach to the land 
in the hands of heirs of a deceased allottee. | 

In Lowry vw. Weaver (4 McLean, 82), the land had been granted to 
one Burnet by a treaty providing that the land should never be con- 
veyed by the grantee or his heirs without the consent of thé President 
of the United States. Upon the death of this grantee the land was sold — 
by the administrator of his estate to pay debts, under the order of the 
probate court, and a conveyance made to the purchaser. A question. 
arose as to the validity of this conveyance. In the decision + by. the 
cireuit court the question presented is stated thus: 

The great question in the case is whether the real estate in question was liable for 
the payment of the debts of Burnet; and was subject. to be made assets, a the — 
administration, under the laws of Indiana. : 

_ After pointing out that. the restriction as. to Steuntion was @ wise 
one, for the protection of the Indian, the court t said: - 


But the deed in question does not come within the provision of the treaty. , The 
grantee and, perhaps his heirs, may not be able to make a valid conveyance of the 
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land without the approval of the Président: That may be veidened a condition 
within the original grant,.and is limited to the personal acts of the grantee and his 
heirs. But the conveyance under consideration is by operation of law. The land is 
not withdrawn from the sovereign action of the State. Like other lands, it may be 
- taxed by the State, and is subj ect, by the local law to payment of debts. This belongs 
peculiarly to State power. It regulates the transmission of real estate by deed or by 
operation of law and subjects it, in the mode described, to the payment of debts, 
Except by compact, or the voluntary legislative action of the State, lands within its 
_ limits can not be withdrawn from its ordinary action. . 


The opinion of the Attorney-General referred to (4 Ope | 599), 
involved a question as to the sale of lands for the payment of debts, 
the lands having been gr anted by treaties containing provisions. against 
the conveyance without the consent of the President. It was said: 

_By the treaties, the Indian title of occupancy was extinguished; and the grants. 
were as effectual to pass fee simple titles as if evidenced by letters patent. No doubt 
exists as to the right of the government to attach the condition restraining alienation _ 
without the consent of the President. But this was per sonal to the grantees, and 
~ does not. apply to sales by act of law or proceedings in invitum. | 

It will be noticed that the direct. question as to the Hoe of heirs — 
of deceased allottees was considered only in Clark v. Lord, under 
treaty of June 24, 1862, with the Ottawas, and in McMahon'v. Welsh 
aud Frederick v. Gray, both under treaty of 1855, with the Wyan- 
dottes. In the first case the language is that ‘‘no~ Indian” shall 
alienate ‘‘the land allotted to him,” and the court, construing this 
language literally and strictly,-held that it applied to the allottee 
alone. In the other cases the restriction was imposed because of the © 
ascertained incompetence of the allottee to manage his affairs, and the 
court held that the incapacity to sell was similar to the disability of a 

minor, and hence did not attach to the heir, who must. be held to be 

‘competent. As stated in Frederick ». Gray, the holding was: 7 
It was held in McMahon 2. Welsh, 11 Kan., 280, ‘that these restrictions on 

alienation were personal to the individual and not running with the land, and that 

therefore when.land passed by descent from an incompetent to a competent Indian, 
the restraint on conveyance ceased and the right to convey became absolute. 

In these cases the conclusion reached is based upon the express _ 
wording of the law governing, and they do not control in those cases. 

_ where neither the wording nor the facts demonstrate an intention to 
limit the restriction to the allottee himself. : 
The other cases cited hold simply that a restriction: apetnst aliena- 

tion does not. apply after the land has passed from Indian owners to 
white holders, or does not apply as against conveyances by operation 
of law. In this latter class the law there under consideration contamed — 
no provision exempting the land from levy. or sale for the paym ent of. 
debts. — 

The ‘decisions cited do not afford sufficient reasons for usa the 
views expressed in the opinion referred to, and subsequent legislation | 
by annie tends to ad the postion then taken. A provision in 
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the act of Aug ast 15, 1894 (28 Stat., 286, 298), pennithed any member of = 


the Citizen Band of Pottawatomie Indians and of the Absentee Shaw- 
nee Indians, having received an allotment and being over twenty-one 
years of age, to sell and convey any portion of ‘his allotted lands 
in excess of eighty acres, ‘“‘the deed of conveyance to be subject to 
approval by the Secretary of the Interior, under such rules and reg- 
ulations as he may prescribe.” By Soci 7 of the act of May 31, 
1900 (31 Stat., 221, 247), this provision was extended ‘‘so as to permit 
the adult heirs of a deceased allottee to séll and convey the lands 
inherited from such decedent,” and in the same section is a provision 
as to the Peoria and Miami Indians, as follows: 
That the provisions hereof as to the sale of inherited lands by heirs of dbsaase 
__ allottees of the Citizen Band of Pottawatomie Indians and Absentee Shawnee Indians 
are hereby extended and made applicable to the heirs of allottees of the Peoria and — 
Miami Indians, who were authorized by the act approved June seventh, eighteen 
hundred and ninety-seven, to sell a portion of their lands, and-all sales and convey- 
ances of lands of deceased allottees by their heirs, which have been duly made and — 
executed by such heirs and duly approved by the Desi erany. of the Interior » are 
hereby ratified and confirmed. 
_. The provision of the act of 1894, which, as menace is thus extended 
to the Peoria and Miami Indians, epee neally provided that the deeds — 
thereby authorized to be made should be subject to the approval of the 
Secretary of the Interior. There seems to have been some doubt as 
to the power to make such deeds even with that approval, and it was 
therefore thought necessary to ratify and confirm such deeds thereto- 
fore made and approved. If it had been intended to dispense with the 
approval of the Secretary on deeds of heirs of deceased allottees, a 
statement to that effect would have been made, and the ratification an 
‘confirmation would have been extended to all such deeds duly made 
and executed without reference to approval by the Secretary of the 
Interior. The inclusion of the one class in the confirmatory provision 
shows that it was no intended to give any recognition to the other 
class. 

The fact that Congress did not este with: providing a rule for the 
future, but took action respecting past transactions, shows that the — 
matter was considered in all its aspects and that it was intended to 
_ remove all doubt or question as to the rights and powers of the heirs 
of allottees in respect to the alienation of inherited lands. . 

After a further careful consideration of this matter in connection — 
with the argument submitted and the authorities cited, I adhere to the © 
conclusion reached in the opinion of October 18, 1899, ‘that no con- 
veyance of these allotted lands by the Indian allottee or his heirs, made 
within the period of inhibition mentioned in the statute, has the effect 
of transferring title until approved by the Secretary of the Interior.” 

Approved: — 

EK, A. Hrrencock, Seoretar y- 


ABQ DECISIONS —* ‘TO THE ‘PUBLIC er 
RESERVATION, USE OF TIMBER AND STONE-ACT. OF JUNE 4, 1897. 


Orion. 


A company or cor nporation eneaged in mining or in prospecting for. valuable ey 
deposits is a ‘‘ miner”’ or “‘prospector,”’ as the case may be, within we meaning 
of the act of June 4, oe 

The act of June 4, 1897, does not in itself permit any person, company or corpora- 
tion to use, free of enanse stone. or timber found upon a forest reservation, but 
confers upon the Secretary of the Interior authority to say, through regulations 
prescribed by him, by whom, among those named, and when and to what extent, 
the privilege named in the statute may be enjoyed. 

The regulations of April 4, 1900, issued under the act of June 4, 1897, do not in terms 
include or exclude mining companies or corporations, and it rests with the Sec- 
etary of the Interior to determine, in the exercise of the discretion with which 
“he is invested by the statute, whether these regulations shall mciee or exclude 
such companies or corporations. 3 | : 


Assistant Attorney General Von Danes. to the Seortary of the. Lnte- 
| PUP, Sonuary 29, (1901. a (WwW. C. P,) 


I snow iets the edit of your communication of ve 15th instant, 
calling my attention to that part of the forest reserve legislation in the 
act of June 4, 1897 (30 Stat., 11, 35), providing that ‘the Secretary of . 
the Interior may permit, ender regulations to’ be prescribed by him, 
the use of stone and timber found upon such reservations, free ‘of 
charge, by bona fide settlers, miners, residents, and prospectors for 
minerals, for fire-wood, fencing, building, mining, prospecting, and — 
other domestic purposes, as may be needed by such persons for such 
purposes, such timber to be used within the State or Territory, respec: 
tively, where such reservations may be located,” and also calling my 
attention to the regulations issued thereunder April 4, 1900 (80 L. D., 
93, 98), and requesting to be advised whether this statutory provision 
and these regulations ‘‘apply to companies and corporations resident: 
in the State or Territory where a forest reservation is located, owning | 
mining claims in such State or Territory, that desire timber for any 
‘of the purposes mentioned in said act.” | | 

Section 1 of the Revised Statutes provides: 

That in determining the meaning of the Revised Statutes or of any act or resolution. 
of Congress passed subsequent to February twenty-fifth, eighteen hundred and sev- 
enty-one, .... the word ‘‘person’’ may extend and be applied to partnerships 
and corporations, . ... unless the context shows that such words were intended 
to be used in a more limited sense. . 

The laws relating to. the disposition of mineral lands recognize the 
right of a company or corporation to locate, hold and acquire title to 
‘a mining claim. Section 2324, Revised Statutes: as amended by the ~ 
act of Febru uary i, 1875 (18 Stat. 315), provides that where ‘a per- 
0 or company” runs a tunnel for the purpose of developing a lode © 

‘owned by said person or company ’ the —. so expended shall be | 
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considered as expended on said lode and ‘said person or company shall 
not be required to perform work on the surface of said lode or lodes 
in order to hold the same.” . Section 2325 preseues what shall be 
done to obtain a patent to mineral lands by ‘‘any person, ‘association, 
or corporation, authorized to locate a claim under this a having 
claimed and located a piece of land for such purpose.” Section 2333 
prescribes what shall be done to secure a patent ‘*‘ where the same per- 
son, association, or corporation, is in possession of a placer claim and 


also a.vein or lode included within the boundaries thereof.” Section . | 


9891 prescribes what shall be deemed sufficient proof of citizenship, 
under the mining laws, ‘‘in the case-of an individual, . .. . in the 
case of an association: of porous unincorporated, . . . . and in the 
case of a corporation.” | 7 

In McKinley v. Wheeler (130 U. S., 630), it-was held that a corpo- 


ration is not precluded from locating a mining claim upon the public 


land of the United States. This ruling is cited with approval in United 

States v. Trinidad Coal Co. (137 U. S., 160, 168). | 
_ Companies and corporations are thus placed on the same footing with 
individuals under the laws authorizing the exploration and purchase of 
valuable mineral deposits. ‘There is nothing in the statute under con- 
sideration indicating an intention to exclude companies or corporations _ 
from its benefits, and applyi ing to it the same course of reasoning 
adopted by the supreme court in McKinley v. Wheeler, supra, it must 
be held that a company or corporation engaged in mining or in pros- 
pecting for valuable mineral deposits isa “‘miner” or ‘‘ prospector,” 
as the case may be, within the meaning of this statute. | 

The statute does not in itself permit any person, company or cor- 
poration to use, free of charge, stone or timber found upon a forest. 
reservation, but it does-confer upon the Secretary of the Interior 
authority to say, through regulations prescribed by him, by whom, 
among those named in the statute, and when and to what evtont, hay- 
ing regard to the purposes for which these reservations.are established 
and to other public interests, the privilege named in the statute may | 


. be enjoyed. 


_ . The existing regulations to which my attention is invited do not in 
terms include or exclude mining companies or corporations, and it 
may be that attention was not drawn to this matter when the regula- 
tions were prescribed. It is for you to say, in the exercise of the dis- 
cretion with which you are invested by the statute, whether these 
regulations shall include or oe such companies or corporations. 
‘Appr oved: | 
iE. A. Hirrcxcoor, 
— Seeretary. 
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Es HOMESTEAD CONTEST—-ACY OF JUNE 16, 1898. 


Instructions. 


The decisions of the Department. in Burns VD. ‘Lander, 29 L. D., 484, and Chesser v. 
O'Neil, 30 L. D., 294, distinguished. oo, 

In determining whether the allegations in an affidavit of contest are eundent under - 

the act of June 16, 1898, the matter to be considered is whether said affidavit 

3 charges abandonment. during a time of war, and, if it does, then the requirement 


that it must also contain the allegation that such abandonment was not caused 


by employment i In the - ‘military or naval service of the United States, must be — 
observed. | 


Seoretary Hitoheock to the nn of the Cones Tin 1 Office 
— (W. VY. Dz) ee January 30; 1901... (Ve By 


T am ine receipe of your letter of J anuary eae 1901, wherein you 
ask to be informed— 7 7 
if the decision in the case of Burns ¢. Lander, 29 L. D., 484, is ov erruled or affected. 
by the decision of Chesser v. O’ Neil, 30 L. D., 294. 

‘To be more explicit, would not the Allesanioust in the contest affidavit, pai al 
homestead entry, be sufficient and confer jurisdiction upon the office, which showed 
clearly that. the land had been abandoned six months or more before any war existed? 

The act of June 16, 1898 (80 Stat., 473), requires that in contests for 
abandonment at a time when the United States is engaged in war, it 
shall be (1) charged in the affidavit.of contest and (2) proved at the 
hearing that the settler’s alleged absence from the land was not due to 
his employment in the military or naval service of the United States. 

The case of Burns vw. Lander, swpyra, arose on a charge of abandon- 
ment that covered a time when the United. States was at war. The 
service of the notice of contest was. by publication. The defendant 
at the hearing was in default, and in the disposition of that case it was 
held, under the first requirement of said statute, that, as there was no 
allegation that the settler’s absence from the land was not due to his 
employment in the military or naval service of the United States, there 
was no jurisdiction to entertain the contest. 

_ The case of Chesser v. O'Neil, supret, passes upon the. sufficiency of 
proof under the second requirement of the statute, and holds that 
where the proof shows the abandonment commenced before a state of 
war, obviously it originated from a cause other than enlistment in the — 
military or naval service of the United States during a time of war, 

and its continuance to the date of contest, in the absence of proof to 
the contrary, would be presumptively attributed to the original cause 
and be sufficient proof under the second requirement of the statute... 

It will therefore be seen that the cases referred to are. not in con-— 
‘flict, as the first case relates to the form and substance of the charge 
of abandonment, and the latter to the manner and measure of the proof 
of said char ge. ‘ft 18 obvious fro om n what has been said that said depart- 
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mental. rulings do not conflict and that the later decision, in Chesser 

O'Neil, in no manner afiects or-modifies the conclusions announced i in- 

the case of Burns v. Lander. 

In determining whether the allegations in an affidavit of contest are 
sufficient under this act, the only matter to be considered is whether 

said affidavit charges abandonment during a time of war, and, if it. 

does, then the requirement that it must also contain the allegation that; 


"- such abandonment was not caused by employment in the military or 


_ naval service of the United States, must .be observed. 


PRIVATE LAND CLAIM~SWAMP LAND—ACT OF JANUARY 12, 1855. _ 


STATE OF LOUISIANA. 


| Where: a private land Hints in the State of Louisiana failed to present to the 
district court of the State a petition setting forth his claim, within the time 
allowed therefor by the act of May 26, 1824, as re-enacted gad extended by the 

act of June 17, 1844, the land embraced in his claim became, at the expiration 
of the period of reservation named in said later act, free, unreserved and unap- 

' propriated public land,.and if of the character granted to the State by the swamp 
land grant of September 28, 1850, the subsequent confirmation of said private 
land claim, by the act of January 12, 1855, did not affect the State’s title to so 
much thereof as had been granted as swamp land. 25 


3 Secretary Hitchoook to the. Commissioner of the ed Land iia 
(W. V. D.J | Sanwary 30, 1901. _ (G.B.G.) 


This is an appeal by the State of Louisiana from your office decisions 
of August 2, 1899, and January 4, 1900, denying its swamp land claim 
for fractional Sec. 20, T. 88, R. 12 E., St. Helena meridian, noe 
Orleans land district, Louisiana, containing 44.24 acres. ; 

The State claims the land under the swamp land gr ants of March 2 2, 
1849 (9 Stat., 352), and September 28, 1850 (id., 519), and by virtue of. 
a certain sting thereof as swamp inde: by the surveyor-general of 
Louisiana, which list was regularly reported to your office; August 9, 
1852.° Your office denies the claim of the State, for the reason that _ 
said land is within the private land claim of one Francois Cousin, 
which was confirmed by an act of January 12, 1855 (10 Stat., 841), and 
for the further reason that it was omitted from a second list of swamp 
lands approved by the said surveyor-general and reported to your 
office in 1856, upon which second list was endorsed (apparently by the 
surveyor-general), ‘‘ corrective of the list approved 9th August, 1852.” _ 
The private land claim of the said Cousin was for 4,800 arpents (about 
_ 4,000 acres), and the said confirmatory act describes it by sections, 
township, and range, and directs the Commissioner of the General 
Land Office to issue a patent, or patents, for the land confirmed. “But 
your office reports that no such patent or patents has been issued, 

24368—Vol. 30 30, 
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It appearing that no service of the State's appeal as originally pr e- . 
saited had been made, it was returned to your office, November 2, 


1900, with directions . advise the attor ney for the State that it sroiild 


not be considered unless served upon the parties in interest now hold- 
ing under said act of corifirmation. December 22, 1900, your office 
transmitted said appeal to the Department, with’ evidence of service... 
upon George William Nott and the Salmen Brick and Lumber Com- 
pany, by registered letters, containing copies of the appeal, addressed 


~ to the parties at New Orleans and Slidell, Louisiana, respectively, and 


deposited in the post office at Washington, D. C., December 12, 1900. 
There is also transmitted with such evidence ot service a written | 


statement by H. R. Warren, who signs himself clerk for the parish in 


which the land is situated, that the land in controversy is claimed by 


the said Nott and the said company. Neither of these parties has @ 


answered, 7 

‘Section 5 of an act of Mareh 9 , 1805 (2 Stat., 824), provided that | 
two persons be appointed by the President of the United States as — 
commissioners, who, together with the register or recorder for the 
district for which they might be appointed, should- ascertain, within 
their respective districts, the rights of persons claiming under any. 


- French or Spanish grant in the territories ceded by the French Repub- 
lic by the treaty of April 30, 1803, and provided further that it should 


be the duty of said commissioners to make to the Secretary of the : 


- Treasury a full report of all the claims filed and their action thereon, 


which report it was dire:ted should be laid by the Secretary of the | 


- Treasury before Congress at its next ensuing meeting. By section 
10 of an act of February 15, 1811 (2 Stat., 617, 620-621), the President 


of the United States was authorized to direct the sale of public lands 
within the Territory of Louisiana, with the proviso: | 


That till after the decision of Congress thereon, no tract of land shall be offered | 
for sale, the claim to which has been in due time and according to law presented to — 
the recorder of land titles in the district of Louisiana and filed in his office, for the 
purpose of being investigated by the commissioners appointed for ascertaining the 


a rights of persons claiming lands in the Territory of Louisiana. 


In the year 1815, James O. Cosby, © commissioner of land eins, 
appointed under the said act of March 2, 1805, made a report upon — 
the claims which had been examined by hin, and submitted with his 


_ report three lists—one of claims which, in the opinion of the commis- 


sioners, were valid agreeably to the. ines usages, Or customs of the 


. governments from which the grant was derived; one of claims: which, 


in his opinion, were not valid agreeably to the ie. usages, and ¢cus- 


toms of such governments, and a list of X snomalous claims,” the 


nature of the titles upon which they were said to be founded not being 
established by satisfactory proof: The claim of Francis (Fr ancois) 


% Cousin. is classified as an anomalous claini, and the commissioners 
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reported spscieealty: as to such claim, as follows: “Original papers 
burned in Orleans: proved by certificate of C. Trudeau.” See Vol. 
30, American State Papers, page 65. This report was communicated 


to the House of Representatives by the Commissioner of the General _ 


Land Office, January 2, 1816. f , 

An act of May 26, 1824 (4 Stat., 52), pega ae ‘eehould be 
lawful for private land claimants within the State of Missouri to pre- 
sent a petition to the district court of the State of Missouri setting 
forth their claims, and authorized the court to hear and determine the 
same, and gave the right of appeal in such cases from the district 
court to the supreme court of the United States. By section 5 it was 
provided that any claim to lands not brought before said court within 
two years. from the date of the act should be forever barred, both at 
law and in equity, and, by section 7— 

That in each and every case in whichany claim, tr ied ae the provisions OE this 
act, shall be finally decided against the claimant, and in each and every case in which 
any claim cognizable, under the terms of this act, shall be barred by virtue of any of | 
the provisions contained therein, the land specified in such claim shall, forthwith, 


be held and taken as a part of the public lands of the United States, sa ha to the 
same disposition ag any other public land in the same district. 


ae an act of June 17, 1844 (5 Stat. 676), said act of May 26, 1824, 


Was ‘revived, re- -enacted, and sontaned in foree for the term of five 


years, and no longer,” sd extended to the State of Louisiana. 

Francois Cousin did not file a petition under the permission granted 
by these acts,.and the term within which he might have done so expired 
June 17, 1849. Lhe reservation of the land covered by his claim ceased 
at that dite. It was, therefore, free, unreserved and unappropriated 
public land at the date of the swamp land grant of September 28, 1850, 
and if of the character granted, the confirmation of said private ian 
claim by an act of Congress thereafter could not affect the State’s title 
to so much thereof as had been granted as swamp land, and Congress 
will not be presumed to have intended, by the act of Januar y 12, 1855, | 
supra, to confirm Cousin’s claim to swamp lands. 

The State of Louisiana having elected to stand upon the ficld notes 
~ of survey in the adjustment of its swamp land grants, the record is 


herewith remanded with directions that you adjudicate the claim of |. 


_ the State to these lands upon the field notes, and that due notice of 
your decision thereon be given to all parties, including the present 
claimants under the confirmed private grant, advising ager leved | 
parties of their right of appeal. 
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ABANDONED MILITARY RESERV ATION-SURVEY—PRACTICE. 


ALLEN H. Cox (Qn_ Review). | 


The requir reiiont tae thirty days’ notice must be given before a plat ‘i survey will | 
be treated as officially filed in the local office, has no application to an amended — 

_ plat filed for the purpose of showing subdivisions of public lands in a surveyed | 

- township rendered fractional by reason of the reservation thereof and the pevane : 
and disposition of adjoining public lands. : | 
Land in the Fort Hays militar y reservation: excepted from the er ant to the State made _ 
by the act of March 28, 1900, because included in a pending homestead applica- — 
tion, under which entry was subsequently made, upon the filing of a relinquish- 
ment by the entryman becomes public land, subject to disposition, and, prior to 
the acceptance of the grant by the State, entries therefor may be properly allowed. 


Secretary Titaicoan to the Comme USSLONEL of the General Land Office, | 
Ns. ve De) , 3g? wl January 30, 190L, (G.B.G.) 


By dengan of J une 26, 1900 (80 L. D. 90), the Departnient reversed 


your office decision of ‘September 13, 1899, rejecting the homestead _ 


: eon of Allen H. Cox for lots 9, 10, and 11, and the S. 4 of the | 
SE. 4 of See. 4, T. 148., R. 18 W. * within: the abandoned Fort Hays 

military reservation, Wa- Keeney land distr ict, Kansas, and directed 
the allowance of the entry. It was held by the Department that the 


lands within this reservation were restored to settlement and entry - 


under the act of August 23, 1894 (28 Stat., 491), by departmental order — 
of June 13, 1899 (L. & R. Miscellaneous 396, p- 805), that they were 
again put in reservation by departmental order of August 24, 1899 
(LL. & R. 398, p. 472), but that the homestead application of Cox, pre- 
sented at the local office between these dates, on August 11, 1899, was 
a valid appropriation of the tracts in controversy, they ee at the 
” date of the application surveyed public lands of the United States sub- 
ject to homestead entry, and that said application defeated to that | 
extent the grant of said military reservation made to the State of Kan- 
sas by the act of March 28, 1900 (31 Stat. , 52), there being a proviso | 
in the act that it ‘‘shall not apply to any tract or tracts within the 


’ . limits of said reservation to which a valid claim has attached by settle- | 


ment or otherwise under any of na public land. laws of the United 
States.” 

Ina. sonmunation of Gctobnr 6,. 1900, aca essed to he Secretary 
of the Interior and signed by “The Committee on F. H. M. Res., by 
Harry C. Freese, Sec’y,” the said decision of the Department is com- 
plained of, it being alleged, in substance, among other things not nec-_ 
essary to ne that the triplicate plat of the survey of said reserva-_ 
tion has never been filed at the Wa-Keeney land office, that the plat. 
which was filed in said office was not a plat of survey, but a copy of a — 
_ plat showing areas and numbers of fractional lots in said reser vation, 

and that if this plat be treated as a plat of survey, it has never, ere 
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ihe instr uctions of October 21, 1885 (4 L. D. ; 202), been aMeiily filed 
in said office, for the reason that these instructions were not complied 
with, in that no notice was given of a day after which applications to 
enter lands within said reservation would be received at the district 
land office. It is further suggested in said communication that Cox 
has relinquished the entry which he was permitted to make of the land 
involyed under. the said decision of the Department, and that it has 
since been entered by other parties, and it is contended that, if the 
departmental decision herein as to the validity of Cox’s claim be | 
adhered to, it should now be held-that that claim was a personal one, 
and upon his relinguishment the grant to the State became operative 
as to said tract and prea further entry of the land by other per- 
sons. 

“The Committee on F. H. M. Res.,” as such, has no faniiay peters 
the Department, and there is no shewiag that it is authorized to rep- 
resent the State in this matter, but, in view of the public interest 
involved, and because of the siepestion that ‘the State has not yet 
accepted said grant and apparently hesitates to do so until the Depart- 
ment has acted upon the suggestions contained in said communication, 
— it will be treated as the State’s petition for a review of said decision. — 

By letter of January 11, 1901, the Department called on your office. 
for a report as to the survey, or surveys, of lands within the abandoned | 
Fort Hays military reservation, and as to the suggestion that Cox had 


relinquished his entry of the land in controversy and that other parties _ 7 


had been permitted to make entry thereof. Under date of January 21, 


1901, your office reports that the subdivisional surveys of township 14 _ 


S., range 18 W., Kansas, were made from July 23, to 29, 1867; that 
the plat of survey as originally made did not show the Fort Hays 
military reservation, but shows that the survey included all the land . 
in the township, and that this plat was forwarded to the local land 
_ office and received there by the register on November 1, 1867; that 
said survey was the only subdivisional survey ever made of said town- 
ship under the direction of the General Land Office; that in July, 1868, 
after the establishment of said reservation, the reservation as declared, 
which included a part of townships 13 and 14 south, ranges 18 and.19 
_ west, was surveyed under the direction of the War Department; that 
upon the receipt of the executive order setting aside said reservation, 
the General Land Office addressed a letter, on September 22, 1868, to — 
the U. 8. surveyor-general of Kansas, franemitting copies of the plats 
of said reservation made by order of the President, and directed him 
to ‘lay down on the original township plats in your office the Fort 
Hays Reservation, calculate the areas of fractional sections made so 
by the location of the reservation, and furnish duplicate and triplicate 
plats of these amended township plats to this office, and to that of the 
proper. register’s office atan early date, so that the land officers may 
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be a eorned a the reservation without unnecessary acinye that in| 
pursuance of these directions both the General Land Office and the 
register and receiver at Junction City, Kansas, were furnished with © 
duplicate and triplicate plats, respectively, of the amended plats, 
showing the reservation and the lots made fractional by the laying 
down of the reservation on surveyed lands; that, so far as shown. by 
the records of the General Land Office, no further surveys were made 
upon the ground in township 14 south, range 18 west; that-after the 
‘abandonment of said reservation and the restoration of the lands | 
included therein to the public domain and to the control of the Secre- 
_ tary of the Interior, the Commissioner of the General Land Office, as 
ex-officio surveyor-general for Kansas, approved, on July 7, 1899, 
a plat made in triplicate showing the subdivisional and fractional lots 
in townships 13.and 14 south, range 18 west, within said reservation; 
that the triplicate plat was forwarded to the local office, at Wa-Keeney, . 
July 10, 1899; and that, according to the report of the local officers, 


it was received at that office on July 14, 1899, and filed the following — 


day, but that no notice of any kind was ever given as to the filing of - 
said plat and no date set upon which filings for sald land would oe 
received at that office. = 
It must be apparent from this seaapieted statement of. the fata as to 
the survey of this land, that there was no error in the statement made © 
in the decision under review, that at the date Cox pr esented his appli-_ . 
cation for the land, August 11, 1899, it had been surveyed. The trip- 
licate plat of the original survey was filed i in the local office as early as 


November 1, 1867. . The survey of 1868 was made under the direction _ 


of the War ‘Departiocs: but. it was, in etfect, approved by the Com-— 
missioner of the General Land Office, and the surveyor-general was 
directed to lay down the Fort Hays reser vation on the original town- 
ship plats, which was done, and duplicate and triplicate plats of the 


- amended township plats were filed in the local office. The plat — 


approved July 7, 1899, was made entirely from these surveys and the | 
plats thereof already on file in the local oflice.. The plats which were 
filed in the local office July 15, 1899, were not original plats of survey, 
and served no additional use except to show the number of acres in 
some of the subdivisions made. fractional by the reservation lines and 
to give numbers to those lots. Itis ascertained from informal inquiry 
in your office, that where surveyed lands have been withdrawn for any _ 
purpose or appropriated to any use, and such withdrawal or appropri- 
ation renders fractional the subdivisons of the public surveys adjoining 
‘the lands withdrawn or appropriated, such fractional subdivisions are — 
~ platted by the sur veyor-general and these plats laid down on the orig- 
inal plats of sur vey and the amended plats filed in your office and the 
local land office w here the land lies. The s same course is pursued as to 
the lands withdrawn or appropr iated in instances where the with- 
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drawal has been set aside, or tne appropr Shaon ceases to be effective, — 
and the lands again Raeame part of the public domain subject to dispo- 
sition by the land department. But these amended plats are not 
regarded as plats of survey requiring notice of the filing thereof, and 
no such notice is given. The lands do not become subject to entry 
because of the filing of the amended plats, but because they are sur- 
_ veyed lands which have been restored to the public domain, and as to 
these plats the requirement that a plat of survey shall not be treated 
as Officially filed in the local office until after thirty days’ notice of the 
filing has no application in the practice of your office. 

‘It results-that the petition, in so far as it alleges error in the deci- 
_ sion complained of, should be denied. Your office further. reports, 
however, that the entry of Cox has been canceled, as per his relinquish- 
ments of August 16, and October 15, 1900, and that the lands covered 
_ by his entry have since been entered by Harry C. Freese and Thomas — 


— #. Long, and a question arises as to whether these entries should have 


been allowed, and whether, having been allowed, they may be permit- 
ted to stand. 

The act of March 28, 1900, seems to make a evant in presenti, being 
made in present words of grant. Certain conditions were to be qosiaed | 
by the State, however, and by the terms of the act the State was required - . 
to accept the.grant subject to the conditions named within five years 
from the date of the passage of said act. There may be a question as 
to whether the acceptance is a condition precedent or a condition sub- 
sequent, but a determination of this matter is not nocessery in the dis- 
position of the matter under consider ation. Sa 4 

It is pr ovided i in said act— . | 

That the provisions of this act shall not iaeiy oe any tract or tracts within the lim- . 
its of said reservation to which a valid claim has attached, by settlement or otherwise, 
under any of the public land laws of the United States. 

Whether the words ‘*has attached” refer to the date of the passage 
of the act, or the date of the acceptance of the grant by the State, may — 
be open to question, but this, also, is not material to the matter under 
consideration. If they refer to the date of the passage of the act, then 
the pending application by Cox at that date, was suflicient to defsat 
the operation of the grant, for the language is plainly words of exclu- 
sion and can not be regarded merely as a saving clause saving. rights 
then existing. If it refers to the time the State may accept the grant, 
which it has not yet done, then, upon the cancellation of Cox’s entry, 
the right of the State not Ravine attached as yet, and there being no 
withdrawal of the lands, the executive withdrawal having been defeated 
by Cox’s application, as held in the previous decision of the Depart- 
ment, the lands covered thereby remained public lands, subject to dis- 
position, and the entries subsequently made were regularly allowed. | 
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PRIVATE LAND CLAIM-SWAMP LAND-CLAIM BY STATE. 


Srare OF LOUISIANA. 


The State of Tomei is. ‘not entitled to the pur chase money receiv a by thes goy ern- 
7 ment from the sale of lands in the Maison Rouge grant, claimed by the State to 
be swamp, where such lands were in a state of reservation at the date of the 
swamp grants to.the State, although such lands may have been swamp and over- 
flowed at the date of said grants and sold subsequently thereto. eh 


| Secretary Hitcheock to the Commissioner of the Gener ab Land . Office, 
| (W. VeDjy. | « Sanuary 31, ‘1901, 7: a (G. B: - 


‘The lands, involved in this case are: ' Fractional Sec. 18; the Sw. 4 
7 of NW. 4, SE. 4 of SE. ¢ and SW. 4, Sec. 14; Lot 4, Sec, 14; Lots 4 
— and. 5, Sec. 15; Lot 5, Sec. 21; the E. 4 i NE. 4 and E. 5) et SE. + 
— Sec. 29; the N. 4, N. 4 of SE. 4 and N. $ of Sw. +, Sec. 23; SW. 
ae i, Sec. 2B: Tots 1, 2, 38, 4, 5, 6, Sec. 24; N. $ of NE. 4 and 
NE. ¢.0f NW. 4, S50; 25; N. a of NW. t, Sec. 26: N. 4+ of NE. oe 
Lot 1, ree O77 45 Neg Ri, 3 E.; and the SE, 4 ‘of NW. 4, Sec. 23; 
the NE. 4, Reo. 26: the N. 4 of NW. +, Sec. 26, T. 16 N., R. 3 E. “New 
Orleans land district, Louisiana, and are cover ed by what 3 1s known as 
the ‘‘ Maison Rouge” private land claim. | 

By your office decisions of July 3, 1899, and June 19, 1900, it was 
held that the State of Louisiana did not take these lands under the 
swamp land grants of March 2, 1849 (9 Stat., 352), and September 28, © 
1850 (Id., 519), and that it is not entitled to swamp land indemnity 
therefor under the acts of March 2, 1855 (10 Stat., 634), and March 38, 
1857 (11 Stat., 251): The State has appealed to the Department. 

By an act of March 3, 1811 (2 Stat., 662, 665), it was provided that 
no land in the Territory of Louisiana should be offered for sale the 
claim to which had been in due time and according to law presented 
to the recorder of land titles in the district of Louisiana, for the pur- 
pose of being investigated by the commissioners appointed for that 
purpose, until after the decision of Congress thereon, and by the acts 
of May 26, 1824 (4 Stat., 52, 54), and J une 17, 1844 (6 Stat., 676), it 
was made lawl for any person or persons, or their legal representa- 
tives, having private land claims in the State of Louisiana, to present — 
a petition to the district court setting forth the nature oF the claim, 
and the court was authorized to hear and determine the question of 


title and the right of appeal was given to the supreme court of the _ 


| United States. By the act of June 17, 1844, supra, these. provisions _ 
were continued in force for the-term of five years from that date and 
no longer. The effect of. this leg islation was to reserve from disposition _ 
the lands covered by the Maison Rouge orant, until June 17, 1849, 
and in case suit was instituted prior ‘to that time, to reserve them 


until the final determination of the suit. See opinion | of Attorney- fue | 
_ General Cushing of a 23, 1856 os Attorneys General's _ 


| P 16). 
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February 13, 1843, the United States filed a petition .in the circuit © 
‘court for the district of Louisiana, stating that one Richard King had 
taken possession of and asserted title to part of the claim, described as 
having one mile front on the Ouchita river and five and a half miles 
depth, and being all that part of lot 19, according to the survey of 
John Dinsmore, that lies on the right side of.said river in descending. 
‘The petition prayed that the land might be adjudged to belong to the 
United States. King answered and called his vendor, Daniel W. Coxe, 
in warranty, who also answered and set forth his title in ewtenso under 
the grant to the Marquis de Maison Rouge. The court decreed that 
the government’s petition be dismissed, that the grant to Maison Rouge - 
was valid, and that the said King and Coxe were the lawful.owners of 
the parts of the grant held by them, as described in the answer of King, | 
This decree was reversed by the supreme court of the United States, . 
February 13, 1849 (mandate issuing May 22, 1849), it being held that 
the ‘instrument of writing relied on by the defendants did not convey, | 
or intend to convey, the land in question to the Marquis de Maison 
Rouge,” and the cause was remanded ‘‘ with directions to enter a judg- 
_ment for the United States for the land described in their petition.” 
The United States ». King et al. (7 How:, 888, 855).. At its December 
term, 1850, the supreme court had this same so-called Maison Rouge 
grant under consideration upon the petition of Sarah Turner and others, - 
filed June 12, 1846, in the district court of the United States for the © 


district of Louisiana, in which court a decision had -been reached in 


favor of the petitioners. The petitioners did not claim through Coxe. 
The case was submitted to the supreme court by the Attorney-General 
of the United States, upon the claim that that court had already decided, 
in the case of the United States v. King, supra, that the grant was 
invalid. The court, after noting that the case turned altogether in the 
district court upon the construction and effect of the instrument under 
“which the petitioners claimed, said: ‘‘The question which this appeal — 
brings up is, therefore, ves judécata, nor does the court perceive any 
ground for doubting the correctness of the opinion heretofore pro- 
nounced.” It was therefore directed that the petition of the claimants 
be dismissed. The’ United States v. Turner e ai. (11 Howard, 663). 
At its December term, 1854, the supreme court had the same so- ealled 
grant under consideration: upon the petition of Daniel W. Coxe and — 
thirteen other persons, among whom were Henry Bry and Hardy. 
Holmes, filed in May, 1846, in the same district court, in which court 
a decision had been ecucheee in favor of the petitioners. The supreme 
court, speaking by. Chief Justice Taney, said: —_ 

This case cannot be distinguished from the case of the United States v. King et al. 
(7 How.,,833), and of United States 7. Turner’s Heirs (11 How., 663). The decree 
of the aitrict court must therefore be reversed, and a aate issued to the court 


below to dismiss the petition. The United States v. Daniel W. Coxe (17 Howard,,. 
41, 42). - ~ 3 
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The contention ‘ie the State i is, that the eiele Waiecn Rouge grant 
was declared invalid by. the supreme court in the case of the United © 
States v. King ef al., supra, at its January term, 1849; that if these 
lands were ever in reece atibe by reason of the ‘adit inquiry as - 
to the validity of said grant, the reservation terminated upon the 
court’s decision in said case; that they were free, unappropriated, and 
unreserved, public lands at the date of the swamp land grants, and of | 
the character of lands intended to be granted thereby; and that, inas- 
much as they have since been sold and patented by the United. States 
under the provisions of an act of January 27, 1851 (9 Stat., 565), the _ 
— State ef Louisiana is entitled to swamp land indemnity ther oi under © 
the provisions of the acts of March 2, 1855, and March 3, 1857, supra. — 
A survey of this claimed grant was executed by John Dinsmore, 

March 27, 1820, by order of the sur veyor- -general of the United States, — 
south of the Tennessee river, the claim being by said survey divided 

into lots. It appears from. your said office decision of July 38, 1899, 

and from the petition of the said Daniel W. Coxe and others, on file 

in the clerk’s office of. the supreme court of the United States, that 
lots i 12, and 138, according to said survey, were claimed by Coxe, 
thr oan said alleged grant to the Marquis de Maison Rouge, and that 
in the year 1835 Coxe sold these lots to the said Henry Bry and Hardy 
Holmes, who joined in the said petition with Coxe to quiet their title to 
gaid lots. It further appears from your-said office decision and from 
the records and files of your office that the lands involved in this case, 
and hereinbefore particularly described, were within said lots accord- 
ine to said survey. January 16, 1855, Henry Bry made cash entry 
covering 1210 acres; Julia C. Gordon, who was formerly the widow of 
Holmes, made cash entry covering 992.28 acres; and the said Bry and 
Gordon made cash entry covering 1012.40 acres of said land. These 
entries were made under the act of January 27, 1851, swugra, which 
provided that upon a final adjudication by the court in favor of the 
United States on the ‘‘ Maison Rouge Grant,” every person, his heirs, 
or assigns, who, prior to March 1, 1849, purchased land in good faith, 
and for a valuable consideration, from Daniel W. Coxe, or other per- 
son holding titles derived under aid grant, and who had improved the | 
land’so purchased, or any part of it, held be permitted to enter the 


tract or tracts so purchased. Usder this act all of the land in contro- 


versy has been sold by the United States to the grantees of Coxe, and — 
said entries have been carried to patent. 

By the act of March 2, 1855, supra, the Pr esident of ihe United . 
States was directed to cause patents to = issued to purchasers for cash 
who had made entries of the public » lands claimed.as swamp lands, and 
by the second section of. the act it was provided that upon due ieee | 
by the authorized agent of the State that any of the lands purchased 
were swamp lands, the purchase money should be paid over to the 
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State. And by as act of March 3, 1857, supra, the pr ovisions of the 
act of 1855 were extended to. all entries of lands elumed as swamp 
lands, made since its passage. 

It may be that the land embraced in the suit of the United States Ws 
King, SUP? i, Was freed from reservation by the decision of the supreme 


-. court in that case February 13, 1849. But that decision did not relieve 


from reservation other lands covered by the Maison Rouge claim, and 
none of the lands involved in this appeal were embraced in that suit 
- The petition of the United States in that case asked only that the lands 
claimed by King be adjudged to belong to the United States, and the 
judgment is only as to the lands described in the petition. The lands 

for which indemnity is asked were not involved in that suit, but were 
involved in the suit of Daniel W. Coxe and others on petition, and 
this suit was not finally determined until December, 1854. None of 
these lands were claimed thr ough King. | 

The only exception found in the act of September 28, 1850, ee ib, 
is of lands ‘which shall remain unsold at the date of the passage of 
this act,” but all of the lands involved being at that date in reservation 
by virtue of the acts of Congress hereinbefore referred to, and the pri- 
vate land claim embracing them being under advisement by the courts, 
that grant did not operate upon them, although no exception was made 
of them. See Newhall ». Sanger (92 U.S., 761); Wilcox v. Jackson 
(13 Pet., 498); Leavenworth, Lawrence and Galyeston Railroad Com- 
_ pany wv. United States (92 U. S, , (33); State of Louisiana (380 L. D., 465). 

It results that although the lands in-controversy may hare been 
swamp and overflowed lands at the date of the swamp gr ants, and 
although the United States has since sold them, the State is not 
entitled to the purchase money. 

The decision appealed from is affirmed. 


MINERAL LAND—RAILROAD GRANT—CLASSIFICATION. 
Morritt v. NortaEern Pacrric R. R. Co. er at. 


_ Lands valuable on account of limestone deposits contained therein, and more valu= 
able on account of such deposits than for agricultural purposes, are mineral lands 
within the meaning of the mining laws, and are therefore mineral lands within | 
the meaning of the act of February 26, 1895, providing for the classification of 
lands within the limits of the Northern Pacific railroad grant. — 


Seoretury y Hitchcock to the Commissioner of the General Land Office, 
(W. V.D.) > Februar y 6, 1901. | | (C. J. ™ 


The lands in controversy in this case are eats in Sec. 7 ,r aN, | 
R. 10 W., Helena land district, Montana. The unpatented portion of | 
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‘said section was, in December, 1897, 7ineened as non-mineral in char- 
acter by the board of commissioners. appointed under the act of F eb- 
‘ruary 26, 1895 (28 Stat., 683), for the purpose of classifying lands 
within ii limits of the grant to the Northern Pacific Rails oad Com- 
pany, situated in said land district. ” 

February 25, 1898, Robert Morrill filed a protest against aia classi- 
fication, alleging: ownership of two pp claims—one embracing the 
K. + of the NW. 4 of the SW. 4; the SW. 4 of the NW. 4 of the SW. 45. 
ro W..4 4+ of the ode 1 of the ee +; the SE. 4 of the SW. 4; and the 
EK. 4 of the W. 4 of the SW. 4 of the SE. + of said section 7; and the 
othe milcine the NW. 4 of the NW. 4 of the SW. ¢ of aiid section. — 
He further alleges, in Gilstanee and aifent, that he is in possession of 
said mining claims, and has made large expenditures in labor and - 
improvements upon the same, and has developed a large deposit of 
limestone thereon, valuable for fluxing purposes, and also for building 
purposes; that the land contains large and valuable deposits of lme- 
stone throughout the limits thereof; and that said lands have no value 
for agricultural purposes. __ 

A supplemental report appears to have been eee by the board of | 
- colnmissioners, more par ey describing the lands classified by 
_ them in said section 7 as the N. $, the SE. 4 , the N, 4 of the SW. 4, 
and the Sk. 4 of the SW. 4 of said section. 

March 9, 1898, a Sone was ordered upon Morrill’s protest. The 
? testimony was submitted before J. R. Eardly, United States commis- 
sioner, at Anaconda, Montana, April 30, 1898. The protestant and 
railroad company, and Thaddeus C, Davidson and Charles W. Atwater, — 
intervenors, claiming to be purchasers of the land from said company, 
appeared and participated in the hearing. Final hearing before the 
local officers was had June 15, 1898. 

It appears that the register was a member of the board of commis- 
~ sioners who classified the lands in 1897, to which fact he called the 
attention of your office before taking eaten on the record, expressing . 
the opinion that, under the act of January 11, 1894 (28 Stat., 26),-he 
was disqualified to unite with the receiver in the consideration of the 
case. Your office held that the register was not disqualified under said 
act, and, March 23, 1899, directed the local officers to proceed with the 
consideration of the case. March 28, 1899, they made a joint finding — 
against the classification of the board of commissioners. 

April 10, 1899, Davidson and Atwater appealed from ‘the ordei of 
your office holding that the register was qualified to act in the case. 

February 5, 1900, the Department dir ected— ae 
— that the said register be excused ir om participation in the consideration and decision 


of said protest, and that some special agent of the land department be designated by 
your office to act in said matter in place of the said register. 


- The finding made by the local officers in the case was overlooked by - 
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the oe tment in the letter of February 5, aie eupon, Toa 10, 
1900, further direction was given— 


that the record and papers relating to said protest be returned 6g your office to the 


local office for consideration and decision as directed in the departmental letter of 


the 5th instant, and as though no finding or recommendation had been made therein 
by the local officers. 

February 21, 1900, your office returned the record to the local office 
for appr opriate action. Special Agent H. E. Stece was designated to 
act with the receiver in disposing of the case. Said officers heard oral 
argument by counsel, and by stipulation of the parties made a personal 
examination of the premises, and thereafter, on April 11, and April 
13, 1900, respectively, 3 ender ed separ ate disagreeing findings. The 
| special agent found the lands to be non-miner al in character and the 
“receiver found them to be mineral in character. Morrill appealed 
from the finding of the special agent, and the railroad company and 
Davidson and Atwater appealed from the finding of the receiver. 

By decision of August 25, 1900, your office held the lands in dispute 
to be mineral in character and affirmed the finding of the receiver. 
The railroad company and Davidson and Atwater have filed separate 
appeals from said decision upon substantially similar erounds. They 
will be considered together. | 
The 3d section of the act of Febr uary 2 26, 1895, under which the 

classification in question was made, provides: 
‘That all said lands shall be classified as mineral which by reason L of valuable min-— 


eral deposits are open to exploration, occupation, and purchase under the PrOvasions 
of the United States mining laws. . 


The United States mining laws (See. 9819 Revised Statutes) provide: : 


That all valuable mineral deposits in lands belonging to the United States, both 
surveyed and unsurveyed, are hereby declared to be free and open to exploration 
and purchase, and the land in which they are found to occupation and purchase, by» 
citizens of the United States and those who have declared their intention to become 
— such, | | aa 
The question pr ecenied by the record is, whether the lands in contro- 
versy are shown to contain valuable mineral deposits such as render 
them open to exploration, occupation, and purchase, under the provi- 
sions of the United States mining laws. If so, their classification as 
non-mineral was improper and cannot be approved; otherwise said 
classification should be sustained. | 

A large number of witnesses testified in the case on either ae, and - 
in reference to some of the theories advanced there was decided conflict 
in the evidence. The protestant and quite a number of witnesses intro- 
duced by him testified that there is no part of said land which can be 
‘cultivated or upon which crops of any sort can be produced, and that — 
they are almost valueless for grazing pur poses, Some of the opposing: 
witnesses testified that there are a few acres in a draw, or hollow, which 
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might be cultivated without irrigation if the rocks were removed. A 
number of others testified that a considerable quantity of the land 
could be cultivated if the rocks were removed therefrom and water 
conducted upon it for irrigation purposes, which, however, would | 
require a ditch two and a half to three miles in length. With slight — 
exceptions, the lands are hilly, descending by steps from the higher _ 
elevations to the lower levels, while rocks abound upon the surface or 
at a slight depth under it. The soil is light and thin, and, in the | 
opinion of several of the witnesses, would be removed if ea for 
irrigating purposes were applied to it. The prevailing opinion is that 
the lands would not produce crops sufficient to justify the cost of their. 
irrigation. No agricultural use has been made of the lands, except to’ 
pasture a small number of stock fora part of each year. The g1Tass is 
of scant growth and dies out early in the season. . The conclusion 
drawn from the evidence asa whole is, that the lands are a low grade 
of grass lands, not adapted to other agricultural uses. _ 
- In addition to the testimony offered for the purpose of showing that 
said lands could be so improved as to be of some agricultural value, 
an effort was made to show that they possessed a surface value for 
building sites, on account of their proximity to the Butte, Anaconda 
and Pacific Railroad, and the city of Anaconda, in excess of their value 
for any other purpose. A conditional deed of sale of ten acres of the 
land by Thaddeus C. Davidson to M. Donahoe, for six hundred and 
fifty dollars, was put in evidence. The condition in the deed is that 
Donahoe is to pay the purchase price named therein-for the ten acres, if 
‘Morrill fails in this tigation; otherwise he is to pay nothing. David- 
son testified that Donahoe is vice-president of the Butte, Anaconda 
and Pacific Railway Company, and that said sale was made for the 
benefit of said company and the ee Copper Mining Company. 
In explanation of the use of the term ‘‘ surface value,” Davidson says— 
I said that this land had a surface value over and above any grain or prass that 
might be grown on it, or any rock that might be found init. Surface value, as I 
understand it, belongs to the agricultural part, and may be used either for building 
smelters, reduction works, stock yards, side tracks, or houses on it. My impression 
is that these people that bought the land, bought it with the intention of using a part 
of it to construct. reduction works on. I said the surface value of this land was any- 
where from fifty to sixty-five dollars per.acre. The reason I say so is because I sold 
what I did sell of it for $65 an acre, and had it not been for the claim that Mr. Mor- 


‘rill was putting up to this sy now in controversy, I could have sold it for the same 
price. | = 


The lands in ns gontoveiey are described as being: about three miles 
from the city of Anaconda. 
_ The testimony introduced by Morrill directly upon the iain as 
to the mineral deposits in the lands is practically uncontradicted. Said 
ah testimony is to the effect that.there is an extensive deposit of limestone 
rock under lying the n main body of said lands, carrying a small ne cent 
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of 3 iron, vender ing aie. ek valuable for ene pur poses in n the treat- 
ment of certain metalliferous ores in smelters, and that. such or es are 
treated in the Anaconda smelters. The quantity of limestone con- 
tained in the lands appears to. be sufficiently great to demonstrate that 
they are valuable for mining purposes, provided the limestone can be 
successfully mined and marketed. — 

_ A large quarry of limestone has been opened a. few hundred yards 
above the railroad track, which passes through the lower edge of said 
lands, from which quarry it appears that the limestone can be rapidly 
and cheaply loaded upon the cars, to facilitate which Morrill has erected 
a suitable platform near the railroad track. Large quantities of lime- 
stone have been taken out and removed from said lands by people resid- 
ing in the neighborhood for building purposes and used chiefly in the 
building of foundations for houses; but it doés not appear that it has a 
market price for this purpose. It does appear, however, that Morrill, 
a few years prior to the hearing, sold upwards of three thousand tons 
of limestone from said quarry to the Anaconda Smelting Company, on 


which sale he realized a clear profit of fifteen hundred dollars. The - 


- jimestone so sold was used for fluxing purposes, and similiar material 
is still being used by the Anaconda smelters, taken from land adjoin- 
ing that in controversy. 23 | 
The testimony taken as a whole clearly shows that the lands here 
involyed are more valuable for the deposits of limestone contained 
therein than for agricultural purposes. Are they, for that reason, 
open to exploration, occupation, and purchase, ander the provisions | 
of the mining laws? 
_ In the case of the Pacific Coast Marble Gonigsay v. Northern Pacite 
Railroad Company ef ai. (25 L. D., 233), after an elaborate discussion 
of the question as to what constitutes mineral lands within the meaning 
_ of the mining laws of the United States, the Department held: 


That whatever is recognized as a mineral by the standard authorities on. the sub: ) 
ject, whether of metallic or other substances, when the same is found in the public 
lands in quantity and quality sufficient to render the land more valuable on account 
’ thereof than for agricultural purposes, should be treated as coming within the 

' purview of the mining laws. 

The lands here involved being admittedly of great value for the deposits of marble . 
they contain, and valuable only on account thereof, are clearly within the meaning 
of the rule thus laid down, and must therefore be held subject to entry under the 
mining laws, unless it be held that mineral lands of such character are not within 
the exceptions from the railroad and State grants in question. 


It was further held in that case, with respect to the exception of 
mineral lands from the grants to the Northern Pacific Railroad Com- 
pany, and the State of Washington, therein involved— . | 

That lands containing valuable mineral deposits, whether of the metalliferous or — 


fossiliferous class, of such quantity and quality as to render them subject to entry 
under the mining- laws—that is, where they are more valuable on account of such 
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mineral deposits than for agricultural purposes—are ‘‘mineral lands’”’ within the 
meaning of that term as used in the oe from the grants to the railr oad company 
and to the State. 

As the lands here in question come clearly within the rule ae announced, those 
portions thereof situated in sections 15 and 21, must be held as excepted from the 
grant to the Northern Pacific Railroad Gombany. and its application to select the 
same will be rejected. That portion in section 16, must be held as excepted from 
the grant to the State. Upon proper showing of compliance with the mining laws, 
the lands may he patented to the mineral] ‘claimant. 


Beaudette v. Northern Pacific Railroad Company (29 L. D., 948) 
was a case where certain lands, situate in the Helena land district, 
Montana, were classified as non-mineral by the board of commissioners 
under the act of February 26, 1895, aforesaid. Upon protest against 
the classification, the lands were shown: to contain valuable deposits 
of sandstone, and with respect thereto the Department held as follows: 
_ It appearing that the land in controversy is of vastly more value on account of the 
sandstone it contains, than for agricultural purposes, it results that the classification 
thereot made by said commissioners is wrong, that the land although part of an 
odd-numbered section within the primary limits of the grant to the Northern Pacific 
Railroad Company did not pass under said grant, and that said classification cannot 
be upheld, nor the contention of said company that it is not mineral land within | 
the meaning of the excepting clause of said grant be sustained. 

In the case of Schrimpf et al. v. Northern Pacific Railroad Company 
— et al. (29 L. D., 827), lands containing deposits o ae and slate 
were involved, and it was held that— — . 


Marble and slate are mineral substances, and as such their existence on land in 
quantity and quality sufficient to render the land more valuable on that account 
than for agricultural purposes, makes such land mineral land within the meaning of 
the mineral laws and within the meaning of the excepting clause of the grant to the 
_ Northern Pacific Railroad Company, and therefore not subject to indemnity selec-. 
tion on account of said grant. 


As early as the year 1883, in ‘the case of Racewall v. Brierly (10 C. 
L. O., 50), it was held by the Department that lands more valuable 
for deposits of limestone than for agricultural purposes are mineral 
lands, and subject to disposition under the mining laws. That case” 
was referred to and the doctrine thereof approved in the Pacific Coast 
Marble Company case, supra. | 

It cannot be: questioned that limestone isa mineral substance, and 
as the testimony shows that the lands in controversy have an actual 
value for the deposits of limestone contained therein, and are more 
valuable on account of such deposits than for agricultural purposes, 
they fall clearly within the rule announced in the authorities cited, 
and are accordingly held to be mineral lands within the meaning of 
the United States mining laws. It follows that they are also mineral 
lands within the meaning of the classification act of February 26, 
1895, and were improperly classed as non-mineral. 

_ The decision of your office is accordingly affirmed, and the ase: 
éation of the lands as non- “mineral i is Sap Erovess | 2 
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Vout attention is called to the ‘stipulation of counsel filed in the 
— record, containing an agreed description of the land to which the con- 
tr oversy relates. 7 


MINING CLAIM—LOCATION LINES ON PATENTED LAND—NOTICE. 
Tor AnicE Lopr Mininc CLAIM. 


The location lines of a lode mining claim may be laid within, upon or across the sur- 
face of patented agricultural land for the purpose of claiming the free and unap- 
propriated ground within such lines andthe veins apexing in such ground, and 
of defining and securing extralateral underground rights upon all such veins, — 

. where such lines (a) are established openly and peacéably and (6): do ‘not — 
embrace any larger area of surface, claimed and unclaimed, than the law permits. 

Where the notice of an application for patent to a mining claim gives no connecting 
line between the claim and a corner of the public survey, and. does not otherwise 
designate the situation of the claim upon the ground with substantial accuracy, 
anew notice will be required. 


_ Secretary Hatehcock to the Commissioner of the General ad Office, | 
| ee V. D.) — _ Rbruary 7, 19014, na 4  (E. B.; Jt.) 


- The Depar iment as con signee the eoaal of Charl es ; Bar nicott e a, ; 

| from the decision of your office dated July 27, 1900, in the matter of © 
mineral entry No. 2717, made March 5,'1900, for the Alice lode min- 
ing claim, Salt Lake City, Utah, land district. ie | 

The said decision finds that the lines of location dea of the official 
survey of the claim were laid in part within, upon or across certain 
lode mining claims, and a certain tract of agricultural land, all of . 
which had been patented prior to the date of the location of the Alice; 
and therefore, notwithstanding such lines had been so laid without 
objection from the owners of the patented lands and presumably with 
their consent, held, in effect, that it was unlawful to place any of said 
lines within, upon or across the: patented lands; that the said location. 
was invalid and void to the extent that the lines thereof were so placed; 
and that an amended survey would be necessary to so adjust: the 
boundary lines of the claim that none of them should be laid within, 
upon or.across patented land. 

It was also found by said decision that the notice of the application 
for patent did not give any connection between a corner of the claim 
and a corner of the public survey, and it was therefore held to be 
fatally defective and that it would be necessary for new notice to be 
given by publication and posting. : ae 

In default of an “‘application for an amended survey, and aise for | 
_ new notice” of the application for patent, within sixty days from serv- - - 


ice of notice of said decision, or of an appeal therefrom, it was stated 


therein that the entry would be canceled arnont further notice. 
- 24368—Vol. 30——31 _ 
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‘Fyrom the action of your. office claimants hay appealed to ihe Depart- | 


ment. 


The Department finds the facta to be as found i in your ties decision. | 
_ Relative to the laying of the location lines of the claim within, upon 
or across patented lands it was held by the Department January 30, 
1901, in the case of the Hidee Gold Mining Company (30 Li... D. , 420), 
_ that any of the location lines of a lode claim may, if established openly 
and peaceably, be laid within, upon or acr ‘oss the surface of patented 
lode mining claims for the pur pose of embracing and including the dis: 


‘covery vein and all other veins apexing within the free and unappro-  - 


‘priated g ground within such location lines, and the ground itself as . 
well, and of defining and pour e extralater al undergr ound wights 
. upon all such veins. 

That case did not involve the question: whether the lines of a toda: 
location may be laid within, upon or across the surface of patented 
agricultural land, but the Department is clearly of opinion that for the | 
purposes and subject to the conditions stated the reason of the rule 
declared in the case cited justifies and requires an affirmative answer 
to the question. The decision of your office relative to the validity 
and effect of the laying of the location lines of the Alice claim within, 
upon or across patented lands, and to an amended survey of oo: claim, 
is therefore reversed. 

It appearing, as found by the decision of your office, that the notiée 
of the said application for patent did not give any connecting line 
between the claim and a corner of the public survey, and it also appear- 
ing that the same did not otherwise designate the situation of the claim 
upon the ground with. substantial accuracy, so much of the said 
decision of your office as requires new notice to be given of the appli- 
cation for patent is her apy affir med. | 


MINING CLAIM—CONFLICE—RIGHTS OF CLAIMANTS. 
‘THE VULCANO LODE MIniInG Chane. 


: An applicant for patent to a valid lode location : who excludes from his spstication a 

| portion of his claim in conflict with a placer location, does not thereby waive or 
surrender any of his‘rights with respect to the possession and enjoyment of any 
part of the surface of his location lying without the conflict, or with respect to 
any veins, lodes or ledges the tops or' apexes of which may be found, at any 

point outside the conflict, to lie within the surface lines of his location extended 
downward vertically, unless it clearly appears thet by such exclusion he intended 
to waive or surrender such rights. 


7 Secreta Hitchcock to the Commissioner 0 of the General ee Ofice, 
—(W. V. dD.) — hebruary 7, 1901. -.  -(A. B. P.) 


Dasoniber 18, 1899 , The Volcano Gold Mining Company (hereinafter — 
referred to as the Voleano soneeeys made entry No. 2289, for the | 
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yalesna lode mining claim, ssevey ie. 9931, Pueblo, Colorado, exclud- 
ing certain conflicts with other lode sles and also the conflict with’ . 
the previously surveyed Judson placer cipine | 
‘It appears that the Vulcano was located May 28, 1899, and that the 
_ Judson placer was located February 2, 1894. The conflict covers the 
northeasterly corner of the Judson placer and in part the westerly end 
of the Vulcano. It does not entirely cross the latter claim, but 
extends far enough to the north to embrace in part the center or 
assumed lode line of that claim.: | 

By decision of March 26, 1900, your office, citing the case of Silver 
Queen Lode, decided February 23, 1893 (16 L. D., 186), held and 
directed, among other things, that the Volcano Company be allowed 
| sixty days from notice within which to show cause why its entr yy 
should not be canceled as to that portion of its claim which extends beyond the point 
where the Vulcano lode line intersects the east side line of the excluded Judson placer 
and passes within it, or to appeal; in default of which the entry will be canceled as - 
aforesaid without further notice from this office. Should this decision become final, 
an amended survey will be necessary to establish the new westerly end line.’ 

“May 4, 1900, resident counsel for the Voleano Company filed in . 
your office a motion in writing, in the nature of a motion for review, | 
asking that the decision of March 26, 1900, be recalled and vacated, in 
view of the ruling of the Department in the case of the Hustler and 
New Year Lode Claims, decided April 18, 1900 (29 L. D., 668). | 

duly 30, 1900, your office considered said motion and denied the same. 

The Voloane Cémpany. thereupon appealed. | 

It must be assumed—nothing to the contrary having been shown— 

| that the Vulcano location was and is in all respects a valid one. A 
 yalid location of a mining claim entitles the locators thereof, their 
_ heirs and assigns (section 2329, Revised Statutes), so long as they com- | 
ply with the legal requirements governing their possessory title (sec- 


tion 2394, Revised Statutes), not only to rights with respect to the _ 


particular vein, lode, or ledge, the discovery of which forms the basis 
of the location, but also to the exclusive right of possession and enjoy- 


-ynent of all the surface included within the lines of the location, and — 


of all veins, lodes, or ledges, throughout their entire depth, the tops 
or apexes of which lie inside of such surface lines extended downward 
vertically, in so far as they lie between vertical planes drawn down- 
ward through the end-lines of the location continued in their own — 
direction, although such veins, lodes, or ledges may, in their course 
downward, depart from a per pendicular and extend outside the vertical , 
side-lines of the location. In other words, a perfected location of a 
mineral vein, lode, or ledge secures to its owners, so long as their pos- 
-sessory title is maintained under the law, exclusive rights with respect — 
to the possession and enjoyment of the surface of their claim, and 
exclusive rights, intralimital and extralateral, not only with respect to 


f 
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the particular vein, lode or iste ental: but aise with meee: to ait 
other veins, lodes or ledges the tops or apexes of which may be found 
to lie within the surface lines of the location extended downward ver-— 
tically. These were the rights of the Vulcano locators and owners — 
under their location, in so far, at least, as the J udson placer was con- 
cerned, before the aoenie with the latter claim was excluded. 

There is nothing in the record which shows, or even tends to.show, 
that by the exclusion of. the Judson placer conflict from its entry, the 
~ Volcano Company waived, or intended to waive, any rights secured to 
it by the Vulcano location, outside the excluded ground. It is appar- — 
ent, therefore, that the decision of your office, if sustained, would 
deprive the Volcano Company of rights, not waived or surrendered by 
it, with respect to the possession and enjoyment of the surface of that 
part of the Vulcano location which lies outside and north of the _ 
excluded Judson placer conflict, and with respect to any veins, lodes 
or ledges the tops or apexes of which may be found to he inside the 
surface lines of such part extended downward. vertically. These 
rights having been secured to the locators and owners of the Vulcano 
claim, under and by virtue of their location, and there having been 
no waiver or surrender thereof by reason of the stated exclusion of, 
the Judson placer conflict, the Department is of opinion that the action. 
of your office, virtually requiring the surrender of such rights ‘as a 
condition to issuing a-patent for the claim, 1 is contr ary to the law and . 
can not therefore be sustained, 

The case of the Silver Queen Lode, cited by your office, is not: like 
the present case, and is therefore without controlling effect in the dis- 
position ther eof, : 

- The decision of your amtes is reversed, and if no other objection 
appears the Vulcano entry will be allowed to stand. 


SCHOOL LAND—FOREST RESERV ATION—LIEU SELECTION. 
SraTe OF CALIFORNIA. 


The State is required, in mote application to select land i in lieu of sect ons sixteen - 


and thirty-six in a forest reservation, where the title of the State to such sections 


~ has vested prior to the establishment of the reservation, to designate by specified 
subdivisions the “lands in lieu of which indemnity is desired, and to show, by 
. certificate of the proper officer having charge of its records of disposal of its 
- school lands, t that it has made no sale or other disposal of the lands assigned as 
_a basis for its proposed lieu selection, and also, by certificate of. the officer hay- | 
ing charge of the record of titles to lands in the county where the lands lie 
_ which are assigned as a basis for the selection, that no conveyance of title, lease 
or other transfer of such lands, or of. any interest byoretn in De of record in 

~ his office. | : 
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see, Hitchoock to the Commussioner: of the General Land Office, | 
(We -¥; D.) a February 9, 1901. 7 (J. R. W.) © 


The State of California appealed from your wotlies decision of eran | | 


95, 1899, rejecting. its school land indemnity selection, list 3446, Tor 
| lot di Sec. 6, T. 46 .N., R. 13 E., M. D. M. , Susanville, California, in — 
lieu of 40.24 acres in’ See: 36, T. 1 Neg Eis a E. » M. dD, M., a surveyed : 
section within the Yosemite Park. 7 

‘The plat of survey of T. 1 N., BR. Pal E., was aaptoel and title to 
said section 36 vested in the State, January 27, 1882. May 19, 1899, | 
_ the State filed its selection in the local office, ‘which was rejected hocase | 
- not accompanied with a relinquishment of the base, as required by cir- 
cular of March 11, 1899 (28 L. D., 195). The State appealed to your 
office, which rejected. the selection because the particular legal sub- 
division of said section 36, in lieu of which the selection was made, 
was not designated, and no formal relinquishment thereof was filed, 
nor was there any certificate that the land relingtiished had not been - 
sold or disposed of and was not in possession of any third par ty under 
any law or permission of the State. _ ; 

January 26, 1901, since your office decision, the sieias y of ihe 
| Intexior approved the opinion of the Agsistant Attorney-General (30. 
1. D; , 438), to the effect that the selection by the State of lands in lieu 
of pections sixteen and thirty-six in a forest reservation, where the 
right of the State to said sections has attached, is such a waiver of its 
right to said sections as to obviate the necessity for the relinquishment 
thereof to the United States, as required by said circular instructions. 

It should be shown, however, that prior to such indemnity. selection 
the State had not disposed of the land. The act of the legislature of © 
California, approved March 14, 1891, gave the consent of the State to 
the act of Congr ess of October 1, 1890 (26 Stat., 650), to establish the: 
forest reserve embracing said section 36, part of which is assigned as_ 
basis for the selection in guesions Said oe of the State of one, 
provided that:. os | 

No further sales of school ipnds within the exterior iocnas of the tracts sO | . 
reserved, as aforesaid, shall be made by the State. . : 

~ Nothing i in the act, or in the record, indicates that the State had 
mace no disposal of said section 36 prior thereto. The clear implica- | 
tion is that some portion. of the school lands included within the 
exterior boundaries of said forest. reserve had been disposed of, but 
“< further” sales were forbidden. The right of the purchaser in such 
cases would not be affected. With its application to make lieu selec-. 
tions the State should, by certificate of its proper officer having charge 
of its records of disposals of its school lands, show that it has made no _ 
sale or other disposal of the lands assigned as the base for its pr oposed 
lieu selection, and also show by certificate of the officer having charge 
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of the record of titles to ade in Te county where the nade lie which 
are assigned as base for the selection that no conveyance of title, lease, 
or other transfer of such lands or of any interest therein appears of 
record in his office, so that by its selection of lieu lands the State will 
be shown to vest the government with good title to the assigned basis 
therefor. To do so it would be necessary to indicate, as required by 
the circular, the particular land relinquished for which the indemnity 
is claimed. The selection was therefore, for these reasons, informal, 
and was properly rejected. Your office decision, thus modified, is for 
that reason affirmed.: Such informality may, ieworen be cur oo and, 
_ if cured, within a reasonable fame to be’ fixed by you, the selection 
_ Imay be approved. 


Se 


HOMESTEAD—SOLDIERS’ ADDITIONAL—TRANSFER OF RIGHTY. 


Te OHN M. RAnNxIn. 


Where the owner of a soldiers’ additional right executes a power of attorney. to 
another to sell any lands he may then own or thereafter acquire under said right, 
and delivers with it a blank application to enter, signed by himself, having ref- 
erence to no particular lands but to be filled in as the holder of the power may 
elect, he thereby sells and assigns and vests in the grantee all his right with full 
ownership thereof. 


Secretary Hitchcock to the Commassioner of the General Land Office. 
(W. V. D.) February 13, 1901. | (J. RoW.) 


John M. Rankin appealed from your office decision of January 15, 
1901, denying recertification in his name of 1.63 acres residue of cer- 
' tificate of additional right issued November 12, 1877, in the name of 
| Calvin Estes, for one hundred and twenty acres. 

July 20, 1877, Calvin Estes, of Fulton county, Arkansas, executed 
a power of attorney before the county clerk, which, as now recorded 
in Tehama county, California, appointed I IN es ‘Chipman, of Tehama 
county, his attorney— 3 
to sell, upon such terms as to him shall seem meet, aly lands which I now own 
either in law or equity and obtained by me as an additional homestead under the | 
_ provisions of section -2306 of the Revised Statutes of the United States, and to sell 


any such lands as I may hereafter acquire under said acts, and to receive , 
for his own use and benefit any moneys or other property the proceeds. of the sale 


of said lands or any interest therein or arising from any contract in relation thereto ~ | 


or recovered for any injury thereto, and . . . . in consideration of the sum ‘of 
$150 to me in hand paid by the said N. P. Chipman .o. » . each and every - 
power contained herein is hereby. declared to be irrevocable. | | 


_. November 12, 1877, there was submitted to the Commissioner of the 
ei Geter Land Office the additional homestead affidavit of Calvin Estes,. 
subscribed and sworn to, July.20, 1877, before the register of the lend 
office, Little Rock, Arkansas, and an application to make an additional 
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homestead entry, signed By Calvin Estes, which now bears ania Mar ys- 
ville, California, January 19, 1878, and the certificate of the then register 

of the land office, 1 Mar yeville, Califor nia, that it was filed i in that office 
on said date. 

Your office decision held: 

The power of attorney to sell the land, which is made irrevocable, is not sufficient 
evidence of the sale of the excess of the certificate over the land located and sold. 
In this case there is not, as there should be, filed either the power to locate or a. - 
certified copy thereof, or a direct transfer. from the soldier. 

There is nothing in the record to corroborate the allegation in the bill of sale ie 
Chipman that he located the certificate at Marysville, California, the same having 
apparently been located by the soldier. For these reasons the application is rejected. 
_ Inspection of the certificate of additional right, which is for one | 
hundred and twenty acres, and its attached papers, shows that the afii- 
-davit and application to pie the additional entry were attached to the 
certificate of right at the time it was made, November 12,1877, as they 
are now, and that the application was then incomplete, as it bears later 
date, January 19, 1878, at Marysville, California. The description of 
lands is clearly in a different writing than the other parts of the appli- 
cation, and from the ink with which Estes signed it. Itis thus evident, 
- from an inspection of the papers attached to the certification. of. 
additional right, that Estes applied to enter no particular lands, but 
delivered with his foregoing power of attorney a blank application to 
be filled up as the holder of the power might select. The holder might 
have filled it for lands amounting to the full right of one hundred and 
twenty acres. It is also clear, from the fact that the application itself 
then contained no aca fon of lands, and the further fact that in 
the usual course of such transactions at that time this power of attorney 
was itself blank, that the description of lands and name and description’ 
of the attorney in fact were not at that time contained in the power. _ 

Manifestly what Estes and the purchaser had in view was no par- 
ticular land identified by description, but the right itself, which. was to 
be exercised by the purchaser or holder to his own.use and benefit, 
but in the name of the grantor. The power evidently was intended to 
_apply to Estes’s whole right,.as it authorized the attorney in fact to 
sell ‘‘any such lands as I may hereafter acquire under said acts.” 

The case of Webster ». Luther, 163 U. 8., 831, was decided upon a. — 
similar transaction.. The power of attorney was similar in form and 
dated April 28, 1880. The entry of land was not made till .April 7, 
1887. The court treated it.as the sale of the right, and held such. 
transaction was not against the policy of the statute and was.a valid one.. 
It must be held, therefore, that Estes, by the papers executed, sold 
and assigned his right, and vested the grantee of his power with full 
ownership thereof. N. P. Chipman was grantee of the power. His 
affidavit is that he was owner of certificate of additional right of one 
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hundred and twenty acres, made ties Marysville location for 118, 37 
acres, has never sold or used the residue of 1.63 acres, and has sold . 
‘such rendu: to John M. Rankin. © Such proof should oe aaa as 

sufficient. | 7 
Your office decision i 18 ern | 


‘MINING G CLATM—APPLICATION FOR PATENT—ADVERSE PROCEEDINGS. 2 


Sra ANNIE No. Five Love Minne CLAIM. 


Where a re makes application for ine under section 2325 of the Revised 


' ‘Statutes for a part’ only of his mining claim, and at the same time institutes 


adverse proceedings under section 2326 as to the remainder of the claim, pro- 
ceedings upon such application for patent can not. be delayed in the land © 
department to await the final i issue of the adverse proceedings in the court. 


Ser etary Hitchcock to the Co OMIMMSSLONEP of the General Land Office, 
(W. V. D.) Fevuary 15,1901. (BB. J) 


The decision of your office dated October 17, 1900, holds the appli- 
cation of William T. Campbell e¢ al. for patent to the Little Annie 
No. 5 lode mining claim, survey No. 9721, Pueblo, Colorado, land | 
district, for rejection on the eround of failure on the part of claim- 
ants to prosecute the application to completion within a reasonable 
time after the close of the period of publication, whereby all rights 
obtained by the earlier proceedings were waived. Claimants have 


_ appealed to the Department from the said decision, contending that 


the delay in completing their application is not pr operly chargeable 
to them, as the records of the. local land office will show. 

It appears that the said application was filed January 6, 1896, and 
that the period of publication of notice thereof ended March 11, 1896. 
No adverse claim, protest or other objection appears to have been 
presented against the said - application. The claimants commenced — 
adverse. proceedings against the application for patent to the Rotten 
Hole lode claim, and such pr oceedings were not dismissed until Feb- 
~ ruary 8, 1898. It does not. appear when they were. begun, nor is it 
material that it should appear in this case.. Such proceedings did’ not . 
involve or embrace any of the ground covered by the application for - 
the Little Annie No. 5, all conflict between that claim and the Rotten _ 
Hole having been expressly excluded from the application and pub- ° 
lished notice for the former. Notwithstanding those proceedings 
were instituted to determine the right of possession to the ground — 
embraced in the conflict between those locations or claims, ‘they were, — 
entirely independent of the Little Annie application for patents and 
_ their pendency furnished no warrant or justification for any stay of 
proceedings by the land department for the Little Annie No, 5 applica- 
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_ tion, nor for any delay therein by: the claimants: It is undoubtedly — 
_ desirable, as a rule, both on the part of ‘the land department and of 
applicants for patent to mineral lands, that all the ground in a single 
location or claim to which a claimant has the right of possession should | 
be covered by one proceeding for patent, but when claimants elect, as _ 


in this case, to make application for patent under section 2325 of the a 


Revised Statutes for part of the claim only, and to proceed at the 
same time, as to the remainder of the claim, as adverse claimants 
under section 2326, their proceedings upon such application cannot 
be delayed in the land goperumeny to await the final issue of the 
‘proceedings in court. 

In the letter from. the local office transmitting the appeal of the 


_claimants from the decision of your office it is reported, apparently at __ - 


_ the instance of the claimants to support their contention that they are 
not responsible for the delay in the prosecution of their application, 
that the papers in such application were transmitted to your oflice on 


May 28, 1898, for consideration in another case there pending, and ~ 


were not returned to the local office until about July 1, 1900. Since 
the return of the papers to the local office it appears that claimants 
have manifested due diligence in the prosecution of their application. 

All this can not save them, however, from the consequences of their 
’ failure to so prosecute their application during the period of more than 
two years which elapsed between the close of the publication of notice — 
and the transmittal of their papers to your office in May, 1898. The 
delay during that period is, so far as now appears, without justification 


orexcuse. At the time the papers were transmitted to your officeclaim- - » 


ants’ apparent laches had rendered the application subject to rejection... 
The subsequent retention of the papers in your office did not operate 
to excuse previous neglect. Under the decisions of the pares 
in the cases of Cain e at. v. Addenda Mining Co. (29 L. D., 62); P 

-Wolenberg ef ai. (Id., 30 2); Barklage e¢ ad. v. Russell (Id., 401): cad: 
many others of like import that might be cited, the said application 


must stand rejected unless claimants shall be able to show from the 


records of the local office, or otherwise, to the satisfaction of your office, 

that the delay to prosecute the application during the period last men-. 
tioned is justifiable or excusable. You willallow them sixty days from. 
notice within which to make such showing as they may be able to make 
in the premises, and in default thereof, or in the event the same shall 
seem to your atics to be insuflicient, von — finally reject the appli- 
cation without further notice. 

In view of the action taken herein it is not deemed nee to con- - 
sider any other matter presented by the appeal. | 


490 en RELATING TO THE PUBLIC LANDS. 


RAILROAD | GRANT-PRE-EMPTION SETTLEMENT—ACT OF APRIL 21, 
1876. 


| 7 L. C. RUSSELL. 


Where prior to the act of April 21, 1876, the legal title to lands had passed to a rail- 
road company, such lands are not subject to the provisions of that act. 

A pre-emption settlement: upon land within the limits of a railroad grant, for which 
filing was not tendered at the local office until after the definite location of the 
road, does not except the tract covered thereby fromthe operation of the grant. 


Secretary Hitchoock to the Ome of the General Land Office, 
(W.V. DD.) _ —  Hebruary 19, 1901, (F. W. U.) 


— With your office letter of the 28th ultimo was transmitted an 1 appli- 
| cation by one L. C. Russell for reinstatement of his preemption filing - 
covering the SW. + of Sec. 29, T. 20 8., R. 7 W., Kansas, under the | 
provisions of. the act of April a, 1876 (19 Stat. °88), and. that he be — 
permitted to submit final proof ther eon. Pa 
This application seems to have been received in your sitive 3 in Janu- 


ary, 1887, and so far as shown no action appears to have been. taken. 


thereon until forwarded with your letter now under consideration. — 
In said letter you report that this tract is within the primary limits 
of the grant made to aid in the construction of the Atchison, Topeka 
and Santa Fe railroad and is opposite the portion of road definitely 
located January 30, 1871; that on February 1, 1871, Russell was per- 
mitted to file- preemption ‘declar atory statement for this land,-in which 
statement settlement was alleged on January 20, the same year; and 
that said filing was, on June 29, 1872, canceled under the ruling then 
_in force because the settlement nd filing were made after the location 
in the field of the ane of road Opposite this land, to wit, on December 
26, 1870. | 
The grant in queue: was ‘made to the State of rene by the act 
of March 3, 1863 (12 Stat., 77 2)» and there was granted Eek. on | 
account of this road— — oe | ; 
every alternate section of land, designated by odd numbers, for ten sections i in width 
on each side of said roads, and each.of its branches. But in case it shall appear that 
the United States have, when the lines or routes of said road and branches are defi- 
- nitely fixed, sold any section or any part thereof, granted as aforesaid, or that the 
right of preemption or homestead settlement has attached to the same, or that the 
samé has been reserved by the United States for any purpose whatever, then it shall 
be the duty of the Secretary of the Interior to cause to be selected, for the purposes 
aforesaid, . . so much land, in alternate sections or parts of sections, designated 
by odd. numbers, as shall be equal to-such lands-as the United States have sold, 


reserved or otherwise appropriated, or to which the ments of Prem PHON or home- 
stead settlements have attached as aforesaid. = | 


Upon i inquiry at your office it is lear ned that this gna was cer tified 
to the State for the use and benefit of the Atchison, Topeka and 
Santa Fe Railroad Company on February 25, 1873, and in your letter — 
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under consideration it is’stated that in response to a rule served upon 
Said company it was shown that this land had been sold by the com- 
pany on October 13, 1884, to one J. B. Brown. | 

In the case of William. EK. Inman. v. Northern Pacific in R. Co, 28 
L. D., 95) it was held that where, prior to the act of April 21, 1876, 
the legal title to lands had passed to a railroad company such lands are 
not subject to disposal under said act and that the word ‘“‘ withdrawal”. 
employed in said act must be held to refer to withrawals of lands. 
remaining subject to control and disposition by Congress. It is clear, 
therefore, that said act can have no application to the land under con- 
sideration. Further,.it does not appear that this tract was excepted 
from the operation af the railroad grant, because the preemption set- _ 
tlement by Russell can not be leld to have attached to the land until 
his filing was duly tendered at the local office, which was subsequently 
to the definite location of the road. 

There would seen to be no reason therefore for the confirmation of 
the title of the purchaser from the railroad company of this land, and 
the application by Russell for reinstatement of his preemption alae 
is denied:‘and the papers are herewith returned for the files of your 
office. ! | 


SCHOOL INDEMNITY _ SELECTIONS—FOREST RESERV ATION—INSTRUC- 
TIONS OF MARCH ii, 1899, SOUTER: a 


INSTRUCTIONS. 


Commissioner aa ann to re gister sand receivers, United bates Land 
| Ofices, February 21, 1901. 


Pur suant to the opinion of the Assistant Attorney- Gener al appr oved 
by the Department January 26, 1901, and the decision by the Depart- 
ment in the case of the State of California, decided February 9, 1901, 
wherein it was held that an indemnity school. land selection, on the 
basis of a surveyed school section within a forest reserve, was such a 
waiver of the State’s right to said school section as to obviate the 
necessity for a formal relinquishment thereof to the United States, 
instructions of March 11,1899 (28 L. D., 195), are modified as follows: _ 
1. Applications for indemnity lands in lieu of school sections sixteen . 
and thirty-six which have been embraced, after survey, within the 
- boundaries of a forest reservation, must designate by specified legal 
subdivisions the lands in lieu of which indemnity is -desired. The 
mere designation of forty, eighty, or other number of acres, will not 
be accepted as a sufficient descr iption. | 
2. The State will be required to file with sagt list of selections a 


_- certificate by the officer, or officers, charged with the care and disposal — 


of such school lands, that the State has not encumbered, sold or dis- 
posed ot, nor agreed to encumber, sell or dispose of, any of the said 
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Jands, used as basse: iid nee no part of said janes is in “db possession 
of any third party, under any law of permission of the State. There 
~ must also be filed with all lists a certificate from the recorder of deeds, 
or official. custodian of the records of transfers of real estate in the 
proper county, that no instrument purpor ting to convey or in any way. 
encumber the title to any of said lands, is on file or of record in his 


” .office. 


3. AL applications pending at the date of the tee hereof by the 
respective local land offices must be made to conform to these require-~ 


- ments, and all selections on which final action has not been taken by 


this office will remain suspended, and the States will be allowed a rea- 
_ sonable time within which to furnish the necessary certificates and 
otherwise conform with the for egoing requir ements. | 
_ Approved: : - 7 | 
-  «K, A. Hircucock, —_ a 4. or 
Secretary. 


RAILROAD LANDS—SECTION 8, ACT OF SEPTEMBER 29, 1890. 


Hensor v. BULLY. 


The period within which the right to purchase railroad lands forfeited by the act of 

~ September 29, 1890, could be exercised under the third section of said act, as 

extended by the act of December 12, 1893, expired January 1, 1897, and by fail- 

ure to exercise the right of purchase within that period, rights under a home- 

stead entry of record at that date attached absolutely as against such right of | 

_ purchase; and nothing iu the act of February 18, 1897, reviving and extending 

_ the right of purchase accorded by said section, can be so construed as to in any- 
wise interfere with any adverse claim which may have attached prior thereto. 


Seoretary Hitchcock to the Commissioner of the General Land Office, 
(W. V. D.) — Rebruary 26, 1901. . (EB. F. B.) 


‘This case comes before the Department-upon the appeal of Ezra 
Henson, administrator of the estate of Lowell F. Henson, deceased, 
from the decision of your office of August 14, 1900, dismissing his — 
contest against the homestead entry of Charles. Bully for the E. 4 of 
the NW. 4.and the E. 4 of the SW. 4 of Sec. 17, T.3S., R. 14 E., The - 
Dalles, Oregon, and rejecting his application to purchase said land. 
under the 8d section of the act of September 29, 1890 (26 Stat., 496). 

The land in controversy is a part of the lands forfeited by. said act 
of September 29,1890. It was entered February 11, 1896, by Charles - 
Bully asa homestead. Ezra Henson, as administrator of the estate of 
- Lowell F. Henson, filed his application, December 20, 1898, to pur- 
chase said lands for the heirs of said estate,under the 3d section of said 
act of September 29, 1890, which was rejected because of the home- 
stead entry of Bully. Upon the. ee of his application he. filed a 
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‘contest, April 29, 1899, against said entry, alleging’. priority of right _s 


- - in this: that the said Lowell F. Henson settled-upon said land in 1884, 


with the bona fide intent of purchasing said land of the Northern 
Pacific Railroad Company, and that contestant, as administrator of his 
estate, continued to occupy said ee after the death of the sald Lowell 
F, Hoon 
Upon the testimony taken at the hens the local officers recom- 
mended that the contest be dismissed, for the reason that, as Lowell 
_ F. Henson was a minor at the time of his death, his administrator has 
- no right to purchase the land under said act. 
~ Upon appeal your office by decision of August 14, 1900, affir med 
the decision of the local officers, dismissed the contest aac rejected 
appellant’s application to pur chase. From that action he appeals to 
the Department. 


The material facts: sown’ by one: record and as found by the local 


7 officers are as follows: 
In 1884 Lowell F. Henson, who was then about: seventeen years of 
age, took possession of the ‘tract and built a house thereon, in which 


he lived up to the time of his death, which occurred October 5, 1888. — 


His improvements consisted of a house, fence and thirty or forty acres 


in cultivation. The land adjoining was occupied by his father and 
both tracts were in-one inclosure, but-were not cultivated in comnion. 
~ Lowell F. Henson owned stock and farming implements and supported 
himself by his own earnings. He cultivated the land in his own 


behalf without responsibility to others.- At the time of his death he 


* 


"was a minor and was not the. head of a family. ‘After his death his — 
father, Ezra F. Henson, who was appointed administrator of his estate © 


- October 17, 1888, connate” to claim and hold possession of the land 
until February - 11, 1896, when Bully made homestead entry of the 


tract. When Lowell F. Henson was living on the tract he invited a. 


- man named Hamilton to stay on the land with him until he (Hamilton) 
could get a ranch. After the death of Henson, Hamilton claimed the 
tract, and the administrator of Henson commenced an action against 
him for forcible detainer, but, being unsuccessful in the lower courts, 
he bought him off. With the exception of the claim of Hamilton, the 
possession of Henson was not disturbed or disputed up to February 
11, 1896, when: Bully took possession and made his homestead entry. 

On December 20, 1898, Ezra Henson, as administrator of Lowell F. 


Henson, filed an application to. pur echoes said land under the third sec- - 


tion of the act of September 29, 1890, in behalf of said estate. 


The claim of appellant rests upon that portion of the third section | | 


of the act of September 29, 1890, which provides that— 


where persons may have settled sad ands with bona fide intent to secure title thevets 
by purchase from the State or corporation when earned by compliance with the con- 


ditions or requirements of the granting acts of Congress, they shall be entitled to 
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panies thé same from the United sistas in ‘quantities not exceeding ee hundred — 
and twenty acres to any one such person, at the rate of one dollar and eneeN | 
cents per acre, at any time within two years from the passage of this act. : 
The period within which ‘the right of purchase might be axnicined 
was extended from time to time, it being extended by the act of 
December 12, 1898 (28 Stat., 15), to January 1, 1897, covering the 
period in which Bully’s entry was allowed. But while the act gave to 
persons who at the date of the passage of the act were actual settlers - 
on any of the lands forfeited, and are otherwise qualified, the right to 
purchase the lands so occupied, not. exceeding three hundred and 
‘twenty acres to any one person, it-did not withhold the lands from set-. 
tlement during the period allowed for the exercise of the right of pur- 
chase, but opened all such lands to settlement and entry subject only 

to the preference right of purchase if. exercised-within the time pre- 


scribed by the act. (Circular, 12 L. D. 308; James M. Dewar, 19 


L. D. , BT.) | 

The right of purchase was not exercised by. the estate of Herken | 
during the period extended by the act of December 12, 1893, and. 
hence it expired January 1, 1897. At that date the entry of Bully 
was of record, and although it was subject to the rights of the estate 
of Henson if exercised within the period limited by the act, the right 
of Bully under his entr Yo as against the estate of loason: attached 
absolutely upon the expiration of that period, free Bab om any claim or 


right of purchase by the estate of Henson. 


— The right of purchase given by the third section of the act of Seép- 
tember 29, 1890, was revived by the act of February 18, 1897 (29 Stat., 
585), Tih extended the time for the exercise of the right to i anuary 
1, 1899, but with this proviso— 
| That nothing herein contained shall be so construed as to interfere with any 
adverse claim that may have attached to the lands or any part thereof. 
It is contended by appellant that the preferred right of purchase 
was a continuing right because there was no hiatus between the last 
two extension acts, the following direction from your. office having 
_ been given to the en officers by a telegram dated December 31, 1896: 


Take no action looking to disposition of any such lands except to receive applica- 
| tions or money tendered by persons protected by said section three prior to J anuary 
first, ninety-seven: said lands are hereby reserved from settlement and disposition 


~. » pending action by Congress until further orders from this office or Department. 


- Without passing upon the validity of the action of the Commissioner, 
a sufficient reply to the contention of appellant is that the right ot 
Bully does not depend upon whether the right of purchase was a con- 
tinuing one or not, as the right extended was not a preferred right 
but was made subject to any adverse claim that may have attached to 
the land prior to the exercise of the right; and further, while the 
directions to the local officers were sufficient to prevent any Gsnosition | 
of the lands by them until the further order of your omee or the 


ae 
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Desa tment, they seule: not prevent rights from attaching under 
entries that had previously been allowed. _ 

An expression in the case of Reith v. Niles (23 L: D. 415, 416), that 
‘‘the right to purchase these lands is secured to persons entitled to - 
purchase the same between the dates of September 29, 1890, and Jan- 
‘uary 1, 1897, and that no adverse claim could attach ‘between those 
dates,” may seem to be in conflict with the views herein expressed. 

In that. case the application to purchase was made July 24, 1891, — 
during the period that the preference right was protected. The case > 
first came before the Department upon the appeal of Niles, a home- 

~ stead entryman, ‘involving the question of the right of an adminis- 
trator to purchase under said act. The Department, by decision of _ 
~ December 4, 1894 (19 L. D., 449), held that such right could be exer- 
cised by an administrator for the benefit. of the estate. When the 
case was returned to your office the local. officers were instructed to 
“notify Reith that he would be allowed sixty days in which to make 
payment for the land. Failing to respond to such notice, your office, 
on February 1, 1896, without further action, closed the case and held 
‘the homestead entry of Niles intact. The case then came before the _ 
Department on the appeal of Reith, in which the only question pre- 
sented was whether your office could require the applicant to complete 
his payment within sixty days from the notice given by your office: 

It was held that the applicant was entitled to the full period prescribed — 
by the act of December 12, 1893, in which to complete his purchase. 

It was with reference to the facts in that case that it was held that the 
right of purchase was secured to persons entitled to purchase between | 
the dates of September 29, 1890, and January 1, 1897, and that no- 
adverse claim could attach between those dates. - 3 

The homestead entry of Bully was made February 11, 1896, | it 

was not until December 20, 1898, that this claim of Henson's was 
asserted, though Henson had full inowledge of the Eaprovements and 
possession of the homesteader. : 

The decision of your office is affirmed. 


———$<$<— 


REINSTATEMENT OF CANCELED ENTRIES—INSTRUCTIONS OF APRIL 28, 
1899. ; : 


INSTRUCTIONS. 


The departmental instructions of April 28, 1899, relating to the reinstatement, of cash 
entries canceled for supposed conflict with the Houmas private land grant, do 

not contemplate that such entries shall be reinstated by the land department of | 
its own motion, and where those having rights under those entries do not assert 
them, but allow the lands to be appropriated by others under the settlement 
laws, the presumption. arises that they have acquiesced in the ecancellation-of the 
entries and abandoned any claim thereunder; and in such. cases homestead 
entries for the lands, if the proofs be satisfactory, should ‘be carried to patent , 
regardless of such former canceled entries. 
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Secretar. y Hitchcock A the ihe es of the Genera tone Ofiice, 
(W. V. D) february 26, 1901. GS, R. W.) 


The Department i is in receipt of your office letter of February. 16, 
1901, relating to homestead entries pending in your office: embracing 
“nade within the formerly claimed limits of the Houmas grant, Lou- 
isiana, which homestead entries are in conflict with earlier fash ae 
- canceled September 18, 1844, for supposed conflict with said grant. 
Your office letter, as reason for asking advice of the is a 
states that: | 


- The question as to’ whether, i in view of the decisions above cited, ills: cash entries 
should be reinstated, was submitted by this office to the Department, and by depart- 
mental instructions of April 28, 1899 ce L. D., 330),.this office was authorized to 
reinstate the cash entries. ... . 3 

It seems that- when the instructions of April 28, 1899, supra, were written the 
Department was under the i impression that applications for reinstatement of the old: 
_cash entries were pending in this office. Asa matter of fact, however, there are _ 
very few or no such. applications pending, the only parties before this office being — 
the homestead. entrymen, who are waiting and asking action on their entries, a 
many of which final certificates have been issued... . . - 

It will be seen that the decision of the Department in the case of J ohn Alfred 
Guedry, above referred to, September 1, 1900, unpublished, does not accord strictly . 
with the general rules laid down in the instructions of April 28, 1899 (28 L. D., 330), © 
and if the ruling laid down in the case of Guedry is to be observed, it is respectfully | 
suggested that where the homestead entries conflict with these old cash entries, and 
~ -where no application for the reinstatement of the cash entry is pending, it would be 
proper for this office:to act upon the. homestead entries without ‘regard to the old 
‘cash entries, which have remained canceled, both on the records of this office and 
‘on the local office, for more than: fifty years. However, as this office has been 
7 instructed. generally to reinstate the cash entries, I do-not deem it proper to patent. 
the homestead entries in conflict with such cash. entries without first submitting for | 
eyour consideration and instructions. 


Your office appears to have misappr sieaaet the. instr uctions of 
April 28, 1899, supra. By reference thereto it will be seen that 
such instructions had reference to your office letter . March 16, 1899, 
with respect— | 3 


to applications now pending Baie your office for seimeistenient of certain cash entries 
in the New Orleans land district, which were canceled eae 13 [18], 1844, for 
sa ey conflict with. the Houmas grant. 


- Said instructions were not intended to apply to such sncsied entries = 


generally or without reference to an application for reinstatement, 
nor, as held in the case of John Alfred Guedry, supra, does the fact 
of complete legal or equitable right to the land at the date of the 
erroneous cancellation of the entry, September 18, 1844, alone conclu- 
sively show that such entry is entitled to be reinstated. The fact that 


such cancellation was erroneous, because made for an insufficient 


reason and under a misconstruction by the land department of the 
extent and boundary of the Houmas grant, was determined March 38, 
_ 1884, by the decision of the ch eae court in the case of Slidell 2, 
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Grandjean (111 U. S., 412). From and after that date there was. 
opportunity for those having rights under these entries to appear and 
assert them. Where they do not assert them, but without application 
for reinstatement of the canceled entry allow such lands to be appro- 
priated by others under the settlement laws as public lands, the pre-- 
sumption arises that they have acquiesced in the cancellation of the 
entry and abandoned any claim thereunder. Where no application is 
made for reinstatement of the former entry, it was not contemplated 
by said instructions ef April 28, 1899, that the former canceled entry 
should be reinstated by the land depar tment of its own motion. Where 
‘an application for reinstatement is made, or where possession is held 
or right thereto is asserted by one claiming under the former entry, 
a case arises in which notice must be givén' the inter vening claimant 
and the case be heard and determined as the facts may require. The 
_ case of John Alfred Guedry, referred to by-your office letter, was of 
that character. It was determined upon the facts disclosed, consis- 
tently with legal principles recognized . and applied by the courts in 
similar cases of conflicting rights. The case therefore was not, in the 
view of the Department, out of harmony or accord with said instruc- 
tions. Where no claim is asserted under the canceled entry, no pro- 
ceedings are by said instructions required to be taken looking to 
reinstatement of the canceled entry. In such cases, the proofs of the 
: homestead claimant being satisfactory to your bien the entry should 
_be carried to patent as in other cases, pepaner oe of the former can-_ 
so entry. 7 : 


PRIVATE CLAIM—RESERVATION-CHARACTER OF LAN D. 


evra Fruoat No. ak 


The duty of making survey and location of lands selected by the Baca heirs under 
the act of June 21, 1860, and of inves tigating and determining, in the first — 


instance, whether ine lands were vacant and not mineral at the date of selec- _ 


_ tion, rests upon the surveyor-general; and until such survey, investigation and 
determination shall have been made, final action by the government can not be » 
had upon the selection. 

All lands within the section of country ceded to the United States by the treaty 
of Guadalupe Hidalgo and the Gadsden treaty, covered by Spanish or Mexi- 
can claims, were, by the eighth section of the act of J uly 22, 1854, and the act. 

of August 4, 1854, reserved from other disposition until the validity or invalidity 
of such claims was finally determined- 

Lands covered by a Spanish or Mexican grant surveyed and locaton: prior to the 
Gadsden treaty, with respect to which the right of possession and title under 
the grant were asserted and claimed, according to such survey and location, at 
the date of the Baca selection of June 17, 1863, under the act of June 21, 1860, 
were reserved from sale or other disposition by the government, within the . 

meaning of the eighth section of the act of July 22, 1854, and the act of August 

_ 4, 1854, and were therefore. not eumece to selection under said act of 2 une 21, 
1860. 


ae vo ae 30 —32 
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sae etary Litchcock to the Commissioner o if ae Gener al Land Office, 
(W.V.D) —, March 6, 1901. | (A. B. P.) 


September 4, 1900, James W. Vroom filed in this Department a 
_ petition on behalf of himself and John Watts, claiming that the peti-. 
 tioners are the owners of Baca Float No. 8, situate in the Territory of 
__ Arizona, as selected June 17, 1863, and requesting that they. be heard 

-upon the matters presented and consider ed in departmental decisions 
of July 25, 1899 (29 L. D., 44), and June 30, 1900 (30 L. D., 97). 

The petitioners deny the claim of title assorted by other parties ender 
conveyances from John §. Watts or his heirs, and assert that under a 
conveyance from the heirs.of said John S. Watts to the petitioner John 
Watts, dated October 26, 1899, and a conveyance from said John Watts 
to the petitioner James W. Vroom, dated December 20, 1899, they are 


jointly the exclusive owners of aaa Baca Float No, 3,as selected June - 


L7, 1863. 

While asser ting that the aaedaen of the tr ue ownership of said float 
as so selected is not amatter within the jurisdiction of the land depart- 
ment, these petitioners insist that they are entitled to be heard upon 
the controverted questions respecting said float as so selected, not-— 
withstanding the presentation and argument of said questions by other 
parties heretofore and now asserting claim of ownership under con- 
veyances from said John S. Watts or his heirs. - 

September 29, 1900, an order was made by this Dsparenent diese 
ing that the petitioners be notified that they would be allowed until 
December 1, 1900, within which, after submitting certain preliminary 
proofs required by said order, to present in writing their claim, con- 
tention and argument in the premises, and to serve copies of the same 
upon opposing claimants, both those claiming under the float and 
those claiming in opposition thereto, all of whom were to be allowed 
until and including December 31, 1900, within which to make answer 
to the claim and contention of the petitioners, should they so desire; 
whereupon the papers were to be transmitted by your office to this 
Department for its consideration. In the meantime further. action 
under the departmental decisions of July 25, 1899, and Jt une 30, 1900, 
was suspended. | | 

Under the said departmental or der the eatibaes James W. Vroom 


filed a printed brief of argument in support of the claim and conten- 


tion of himself and his co-petitioner John Watts, and a brief in answer — 
thereto was filed by counsel for the parties heretofore and now claim- 
ing in opposition to the said float. | 

February 9, 1900, your office transmitted the papers to the Depart- 
ment, and they are now here for consideration. The brief of Vroom. 
is accompanied by certain evidence touching his authority to represent 
his co-petitioner, Watts, and also touching the heirship of the parties 
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under when the petitioners claim. Both briefs appear to ne been 
served as requir ed by the aforesaid depar tmental order. 

- The float. in question was selected under the act of June 21, 1860 
(12 Stat., 71-72), which provided. as follows: 

That it shall be lawful for the heirs of Luis Maria Baca, who make claim to the 
said [same] tract of. land as is claimed by the town of Las Begas [Vegas], to select 
- instead of the land claimed by them an equal quantity of vacant land, not mineral, 
in the Territory of New Mexico, to be located by them in square bodies not exceeding 
five in number. And it shall be the duty of the surveyor-general of New Mexico to 
make survey and location of the lands. so selected by said heirs of Baca when there- 
unto required by them: Provided, however, That the right hereby granted to said 
heirs of Baca shall continue in force during three years from the passage of this act, 
and no longer.’ 

By the departmental deaaion of July 25, 1899, supr a, it was held 

-that the owners of the float are bound by the election of June 17%, - 
1868, and can not take under the subsequent selection of April 30, 
1866; that the time with reference to which the character of the land 
selected, whether vacant and not mineral, is to be determined, is the 
date of the selection, and not the date of the approval of the survey of 
the claim; that the duty of investigating and determining, in the first — 
instance, the character of the land selected, whether vacant and not 
mineral, as of the date mentioned, rests upon the surveyor-general of © 
_ Arizona; and that such investigation should be conducted and deter- 
mination made as the work of the survey progresses in the field. 
_ Directions were thereupon given for the survey of, the claim 1 In accord- ’ 
ance with the views thus expressed. 

Subsequently a petition was filed in the Desaranant by R. E. Key 
and others, claiming, as alleged settlers under the public land laws, in 
opposition to said float and to said selection of June 17, 1863. Among. 
the averments of the petition was one to the effect that large bodies 
of the lands within the exterior limits of said selection were, at the — 
date thereof, embraced within the claimed limits of two Mexican 
grants, one known as the Tumacacori and Calabazas grant, and the © 
other as the San Jose De Sonoita grant; and it was contended that as 
to all lands within the exterior limits of said selection which were also 
within the claimed limits of either of said Mexican grants, the same 
were, at the date of said selection, reserved from sale or other disposal 


by the government, under the pr pointers of section eight of the act of _— 


July 22, 1854 (10 Stat., 808), and, therefore, not ee to selection 
under the said act of Ii une 21, 1860. 

By the departmental oe of June 380, 1900, supra, it was one 
that in so far as the lands in question were cover ed by the Tumacacori 
and Calabazas claim, or by the San Jose De Sonoita claim, on June 17, 


1868, such lands were at that time in a state of reservation under the 


aforesaid act of July 22, 1854, and, for that reason, were not vacant 
lands subject. to selection under the Baca grant; that the subsequent 
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decision of the supreme court holding the Tumacacori and Calabazas 
claim to be invalid (Faxon v. United States, 171 U. S., 244), and the 
decision of the same court sustaining the San Jose De Sonoita claim” 
in part only (Ely’s Admn. v. United States, 171 U.S., 220), did not 
operate to the advantage or benefit of the Baca claimants; and that to 
the extent the lands in controversy shall be found by the surveyor- 
general to have been, on June 17, 1863, within the claimed limits of 
- either of said Mexican grants, the same can not be included in the 
survey of the Baca grant but must be excluded therefrom. 

The present petitioners contend that by the official acts of the regis- 
ter and receiver, of the surveyor-general, and of the Commissioner of 
. the General Land Office, done and performed in the year 1864, with 
respect to the selection of June 17, 1863, all the lands embraced within 
the limits of the selection were ‘“ definitely and finally determined , by 
the government” to be vacant and not mineral; that the title to the 
selected tract, as an entirety, thereby became vested in the Baca heirs 
as a complete grant under the act of June 91,1860; and that their 
‘right to a survey of the same, and to a patent or other evidence of 
title thereto, became absolute. . It is accordingly insisted that by the 
decision of July 25, 1899, supra, the Department erred in holding it 
to be the duty of the surveyor-general, during the progress of the 
survey directed by that decision to be made, to investigate and deter- 
mine the known character of the lands, end whether the same were 
vacant or not, at the date of said selection. : 

The official acts in the premises, by the several officers mentioned, 
to which attention is specifically invited, are as follows: 

1. The certificates of the register and receiver at Santa Fe, New 
Mexico, dated March 25, 1864, in which it was in substance stated that 
the lands embraced in the selection of June 17, 1863, were unsurveyed, 
and “vacant and not mineral,” so far as the records of their office 
showed. . | 
2. A communication addressed to your office by the surveyor-general 
of New Mexico, dated April 2, 1864, wherein it was stated: 


I have to acknowledge the receipt, on my return to Santa Fe from Arizona, of your ~ 
letter of 18th July, 1863. In reply I have to state that there is no evidence in the 
_office of the surveyor-general of New Mexico that the tract of land located by the 
heirs of Luis Maria Cabeza’de Baca, designated as location No. three, contains any 
mineral, or that it is occupied. There have been no public surveys made in the 
neighborhood of said tract, and there is no record of or concerning the land in ques- 
tion in the surveyor-general’s office, nor—as‘I believe—in the office of the peerter ; 
‘or receiver of the land office of New Mexico. © 
As I am personally unacquainted with that region of country, I cannot certify iat 
the land in question is “‘ vacant and. not niineral” or otherwise. _ Those facts can . 
ony be determined by actual examination and survey. 


- 3. A letter addressed by your es to the _surveyor-general of 


DECISIONS RELATING TO THE PUBLIC LANDS, 501 


eee April 9, 1864, wherein author ity and instructions were given 
for the survey of the selection of June 17, 1863. | 

Tt is insisted that the order of survey thus given, in view of the 
_ stated earlier proceedings by the register and receiver and the surveyor- 
general, amounted to an approval by your office of said selection; that 
such approval was conclusive, imported a perfect title; and is binding - 
upon the land department; that ‘‘ it was the final determination of the 
government that the location, as @ whole, was vacant and not mineral.” 

In this connection it is important to note that in the letter of your 
oflice of July 18, 1863, referred to by the surveyor-general in his said 
communication ot April 2, 1864, it was stated that before the selection | 
could be approved by your office, it was necessary that a statement 
from the surveyor-general and register and receiver, that the land 
selected ‘‘is vacant and not mineral,” should be furnished. 

In your office letter of April 9, "1864, authorizing a survey of the 
claim, reference was made to certain papers enclosed. therewith as 


7 showing the selection of June 17, 1863, and the approval thereof. by 


_ the surveyor-general of New Mexico, as of June 18, 1863. The date 
given was evidently a mistake. The approval referred to was con- 
tained in a certificate of the surveyor-general of even date with the. 
selection, or location as it was sometimes called, and was in these 
words; ‘‘ Said location is hereby approved.” Nothing was said in the 
- certificate with respect to the character of the lands selected, or as. to 
whether they were vacant or occupied. | 

At the time the survey was author ized by your office no ercneees of 


the sur veyor-general that the lands selected were vacant and not mineral 


had been furnished. Up to that time, the only statements received from 
that officer, bearing upon the question of the state or character of the 
lands, were those contained in his aforesaid communication of April 2, 

1864, to the effect that there was no evidence in his office on the gub: 
ject; that the public surveys had not extended to the neighborhood of 
the selected lands; that there was not in his office, nor in the office 
of the register and receiver as he believed, any record of or concerning 
the lands; that he was personally unacquainted with that region. of 
country, and could not certify that the lands selected were vacant and 
not mineral, or otherwise; and that ‘“‘those facts can only be deter- 
mined by actual examination and survey.” It was not stated in the 
letter authorizing the survey that your office approved the selection. 
The former proceedings in the premises were apparently accepted as 
- sufficient to justify the order of survey, but that was all. The letter 
of July 18, 1863, wherein it was held that before the selection could 


be ‘approved by your office, a statement from the surveyor-general —— 


and register and receiver that the selected land ‘‘is vacant and not 
/ mineral” must be furnished, was not recalled or in any way oe 
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‘In the case of Shaw ». Kellogg (17 0 U. S., 312) the supreme court 
his under consideration selection No. 4 of. the series authorized by 
said act of June 21, 1860, and with respect to the queenon now being 
‘consider ed it was thet ar (pp. 3383, 384): | 


_ How was the character of the land to be determined, and by whom? The surveyor- 
” general of New Mexico was directed to make survey and location of the lands 
_ selected. Upon that particular officer was cast the specific duty of seeing that the 
_ lands selected were such as the Baca heirs were entitled to select. Itis not strange 
that he was the one named; for, in the original act of 1854, which made. provision - 
for the examination of these various claims, the duty of such examination was cast. 


. upon the same officer, and he was there required ‘‘to ascertain .the origin, nature, 


character and extent of all claims to lands under the laws, usages and customs of 
Spain and Mexico; and, for this purpose, may. issue notices, summon witnesses, 
administer oaths and do and perform all other necessary acts in the premises,’’ and 
it was upon his report that Congress acted. Further, he was the officer who, by vir- | 
tue of his duties, was most competent to examine and pass upon the question of the 
character of the lands selected. We do not mean that Congress thereby created an 
independent tribunal outside of and apart from the general land department of the . 
government. On the contrary, the act of 1854 provided that he should act under 
instructions from the Secretary of the Interior, and so undoubtedly in proceeding to 
make survey and location as required by section 6 of the act of 1860, he was still sub- 
ject to. the control and direction of the land department; but while he was not 
authorized by this section to act in defiance or independently of the land department 
he was the particular officer charged with the duty of making survey and location, 
and it was for him to say, in the first instance at least, whether the lands so selected, 
and by him surveyed and located, were lands vacant and non-mineral. This is in 
accord with the views of the land department, as appears from the official letter of 
June 28, 1884, written in response to an application for the right to make mineral | 
ioeations within the tract, in which the Commissioner, after stating what had taken 
place, added: “ You will see by the foregoing that the land in question was deter- | 
mined, in 1864, by the surveyor-general, whose province and duty it was, to be non- 
mineral; the location was then perfected and the title passed.”’ 


In that case it appeared that the selection (No. 4) had been surveyed | 
in November, 1868. December 5, 1863, the surveyor-general certified 
that ‘‘from good and sufficient evidence I am perfectly satisfied that 
the land” selected and surveyed ‘‘is not mineral and is vacant.” A 
like certificate of the same date was furnished by the-register and 
receiver. The survey was approved by the surveyor-general March 
18; 1864, and he thereupon forwarded a transcript of the field notes 
and plat of the survey, with his approval entered thereon, to your 
office, where they were subsequently received and filed. In the official 
letter of June 28, 1884, referred to and quoted from by the court in 
the course of its decision: it was also said: _ 

In the case of location No. 4, in question, the surveyor-general having first ascer- 
_ tained and determined that the land selected was vacant and non-mineral, surveyed _ 
-and located it, and approved the plat of the location March 18, 1864, and this | 


approved plat, in the absence of any provision of law for the issuing of a 
became the evidence of title in the owner of the land so located. . 


In the case now under consideration the order of survey of a 9, 
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1864, was never executed. The selection (No. 3) still remains unsur-_ 
_yeyed, and there has never been an ascertainment and determination — 
by the surveyor-general that ae lands selected were vacant and not 


mineral. 

In the decision of J uly 29, 1899, SUP? Gs, the Department, speaking of 
the act of 1854, referred to by the court in the Shaw-Kelloge case, and 
of an act amendatory thereof passed in 1870, and of the subsequent 
‘repeal of certain provisions of both the original and amendatory acts, 
and of the question of the effect of such repeal upon the duties of the 
surveyor-general in the matter of the sur vey of the selection in 
question, said: j 


The act of 1854 thus reierred to is the act of J uly 29, 1854: (10 Stat., 308), 9 which, 
among other things, established the office of surveyor-general of New Mexico, and, _ 
in section 8 thereof, which was still in force when the survey in that case was 
made, defined the powers and. duties of that officer as‘stated by the court. Bya 
later act, to wit, the act of July 15, 1870 (16 Stat., 291, 304), it was provided: 

‘‘That it shall be the duty of the surveyor-general of Arizona, under such instruc- 
tions as may be given by the Secretary of the Interior, to ascertain and report upon 
the origin, nature, character, and extent of the claims to lands in said Territory, . 
under the laws, usages, and customs of Spain and Mexico; and for this purpose he 
shall have all the powers conferred, and shall perform all the duties enjoined upon 
the surveyor-general of New Mexico by the eighth section of an act 
approved July twenty-second, eighteen hundred and fifty-four.”’ 

While by the act of March 3, 1891 (26 Stat., 854, 861), establishing a court for the 
settlement of unconfirmed private land dais said section 8 of the act of 1854, and 
all amendments or extensions thereof (which would include said extension act of 
July 15, 1870) were repealed, yet there has been no repeal of the specific provision 
of the act of 1860 placing the duty of surveying and locating the lands selected there- 


. under upon the surveyor-general. True, the officer named was the surveyor-general 


of New Mexico, but the Territory of Arizona’ had not then been formed, and there _ 
can be no doubt that the surveyor-general of that Territory subsequently established, 
within whose present jurisdiction the lands are situated, lawfully succeeds with refer- 
ence to the claim here in question to the duties ac ans by sald act upon the surveyor: 
general of New Mexico. 
_ Nor can there be any doubt that the surveyor-general of Arizona, as an officer of 
the land department, by virtue of his office and in view of the duties imposed by said 
act of 1860, possesses the inherent power to examine witnesses, etc., and do and per- | 
form all necessary acts incident to the full discharge of the duties thus imposed. 


The act of 1860 made it the duty of the surveyor-general to make 
survey and location of the selected lands. In the Shaw-Kellogg case 
the supreme court held that while the sur rveyor- gener al was not author- 
ized to act-— 
in defiance or independently of the land department, he was the particular officer 
charged with the duty of making the survey and location, and it was for him to say, 


in the first instance at least, whether the lands so are and by him surveyed and 
located, were lands vacant and non-mineral. : 


The duty thus enjoined upon the surveyor-general has never been 
discharged with respect to the selection here in question. There -has 
never been a ‘‘final determination by the government that the location, 
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as a whole, was vacant and not mineral,” as contended by the peti- 
tioners. In this respect the proceedings had in the present case were 
materially different from the proceedings in the case of selection No. 
4, to which frequent reference is made in’ the petitioners’ brief. In 
that case the selection was surveyed in November, 1863. The surveyor- 
general certified in December, 1863, ‘‘upon good and sufficient evi- 


dence,” that the lands selected and surveyed were not mineral and were 


vacant, and the survey was approved by that officer in March, 1864. 


_ As was said ‘in your oflice letter of June 28, 1884, referred is with. 


approval by the supreme court in Shaw ». Kellog eg, the land ‘“‘ was 
determined, in 1864, by the surveyor-general, whose province and duty: 
it was, to he non-mineral; the location was then perfected and the 
title paaaed! > In the present case the selection has never been sur- 
veyed, nor has there ever been an ascertainment and determination by 
the surveyor-general as to whether the lands selected were vacant and 
not mineral, or otherwise. a 3 

Until there has been a survey of the selection, and a determination 
by the proper officer of the government as to whether the lands selected: 
were vacant, and whether or not they were known to be mineral, at 
the date of the selection, final action by the government can not be had | 
in the premises. The surveyor -general of Arizona is the officer whose 
duty it is to make the survey, and it will be for him to say, in the 
first instance, whether the lands were vacant and not known to -be . 
mineral at the date of the selection. The instructions for the survey, 
given by the Department in its decision of July 25, 1899, are in accord 
with these views. There is therefore no error in that decision, as 
contended. 

The petitioners also contend that by the decision of June 30, 1900, 
the Department erred in holding that in so far as the lands ampuiesd 
by the- selection of June 17, 1863, shall be found by the surveyor- 
eeneral to have been, at the due of the selection, within the claimed 
limits of either of the Mexican grant claims known as the Tumacacori- 
and Calabazas grant, and the San Jose De Sonoita grant, such lands. 
were in a state of reservation under the act of July 29, 1854, and for — 
that reason not subject to selection under the act of June 21, 1860. 

The record indicates a conse between the selection ma each of 
said Mexican claims. : 

The provisions of the act of 1854 which sinte to the present con- 
-troversy are contained in the eighth section. This section, together 
with a brief histor y of the act and of the subsequent: legislation 
extending the provisions in question.to the Territor y ot Arizona, were | 
stated in the former decision, as follows: - 

By articles eight and nine of the treaty of Giadiee Hidalgo (184s, 9 Stat., 220-30), 


and article five of the Gadsden treaty (1853, 10 Stat., 1035), it was Provided that the ~ 
property of Mexicans within the territory ceded to the United States by the Repub- 
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lic of Mexico, should ‘be ‘‘inviolably respected,’’ and that they and their heirs and 
- grantees should be permitted ‘‘to enjoy with respect to it. guarantees equally ample 
as if the same belonged to citizens of the United States.’’ 

~ With the view to discharging the treaty obligations thus imposed, the Congress, 
by the eighth section of the act of July 22, 1854 (10 Stat., 308), provided: 

“That it shall be the duty of the savayoreenerall dudes such instructions as may 
be given by the Secretary of the Interior, to ascertain the origin, nature, character, 
and extent of all claims to lands under the laws, usages, and customs of Spain and 
‘Mexico; and, for this purpose, may issue notices, summons witnesses, administer 
oaths, md ie and perform all other necessary acts in the premises. He shall make 
a full report on all such claims as originated before the cession of the territory to the 
United States by the treaty of Guadalupe Hidalgo, of eighteen hundred and forty- 
eight, denoting the various grades ‘of title; with his decision as to the validity or _ 
invalidity of each of the same under the laws, usages, and customs of the country — 
- before its cession to the United States; and shall also make a report in regard to all 
pueblos existing in the territory, showing the extent and locality of each, stating the 
number of inhabitants in the said pueblos, respectively, and the nature of their titles 
to the land. Such report to be made according to the form which may be prescribed 
by the Secretary of the Interior; which report shall be laid before Congress for such 
action thereon as may be deemed just and proper, with a view to confirm bona fide 
grants, and give full effect to the treaty of eighteen hundred and forty-eight between 
the United States and Mexico; and, until the final.action of Congress on such claims, 
all lands covered thereby shall be reserved from sale or other disposal by the govern- 


ment, and ghall not be subject to the donations cou by the previous Pee . 


of this act.’’ 

By act of August 4, 1854 (10 Stat., 575), it was Fics declared— 

“That, until otherwise provided by law, the territory acquired under the treaty. 

with Mexico commonly known as the Gadsden treaty, be, and the same is hereby — 

incorporated with the Territory of ‘New Mexico,’ subject to all the laws of said last 
named Territory.” 

, By act of February 24, 1863 (12 Stat. 664), hateoag was eaage. out of the iro 
_ of New Mexico, and organized as a new Territory, with its present boundaries, includ- 
ing the western portion of the lands ceded by the Gadsden treaty, wherein the 
Tumacacori and Calabazas, and San Jose De Sonoita grants are situated. The second 
section of the act provided for the appointment of a surveyor-general and other officers’ 
for the new.Territory.. It was further Dee that the *f powers, duties, and the 
compensation” of said officers— _ 

‘‘shall be such as are conferred upon the same: officers by the act organizing the ter- 
ritorial government of New Mexico, which subordinate officers shall be appointed in 
the same manner and not exceed in number those created by said act; and acts 

amendatory thereto, together with all legislative enactments of the Territory of New 
Mexico not inconsistent with the provisions of this act are hereby extended to and 
continued in force in the said Territory of Arizona until repealed or amended by 
future legislation.”’ 4 

The territory of New Mexico was originally organized under the act of September 
9, 1850 (9. Stat., 446), prior to the Gadsden treaty. The lands acquired by the 

‘United States under that treaty were, by the act of August 4, 1854, as we have seen, 

incorporated with the Territory of New Mexico ‘‘subject to all the laws” of that 

Territory, including, of course, the eighth section of the act of July 22, 1854. The 

last named act, as far as applicable to the Territory of New Mexico, was clearly 

‘amendatory of the original organization act of 1850, and to that extent was, there- 

fore, ‘‘extended to and continued in force’’ in the new Territory of Arizona, by the 

act of February 24, 1863, supra, ‘‘until repealed or amended by future legislation.” 


506 - DECISIONS ‘RELATING TO THE PUBLIC LANDS. - 


No such repealing or amendatory legislation having been enacted at the time of the 
Baca selection or location of June 17, 1863, it follows that the provisions of said sec- 
tion eight of the act of July-22, 1854, were in full force and oper ation menue ue the. 
Territory of Arizona at that time. 


It is contended by these petitioners that the siaise of said section 
eight of the act of 1854 which provides that “until the final action of 
Congress on such claims, all lands covered thereby shall be reserved 
from sale or other disposal by the government,” etc., refers only to 
such claims ‘as had been filed with and passed upon by the surveyor- | 
general, and by him reported to Congress.” As no petition for con- 
firmation was filed with the surveyor-general on behalf of either the 
Tumacacori and Calabazas claim, or the San Jose De Sonoita claim, 
until after the Baca selection of June 17, 1863, 1it is accordingly insisted _ 
that there could have been no reservation under said section eight. on 
account of those claims, at the date of said selection. 

On this subject the Department, in its former decision, after giving 
a brief history of each of said Mexican claims, and of the proceedings 
had with respect thereto before the surveyor -general and the courts, 
stated and held as follows: 


Were the lands within the limits of these Mexican sents eertad from sale or 
other disposal by the government,’’ under the eighth section of the act of July 22, 
1854, at the date of the Baca selection or location of July [June] 17, 1863? 

The manifest purpose of the enactment of this legislation was the adoption of a 
means whereby effective steps might be taken as early as practicable looking to the 
discharge of the obligations imposed upon the United States: by the treaty of 1848, 
with respect to property rights of Mexicans within the territory ceded by that-treaty. 
A like purpose is equally manifest with respect to the lands ‘ceded by the treaty of 
18538, both inthe act of August 4, 1854, whereby such newly-ceded lands were ‘‘incor- 
porated with the Territory of New Mexico, subject to all the laws’’ of that Territory, 
and in the later act of February 24, 1863, which extended such legislation to the new 
- Territory.of Arizona. It was made ‘‘the duty of the surveyor-general,”’ under instruc- 
tions from the Secretary of the Interior, ‘‘to ascertain the origin, nature, character, 
and extent of all claims to lands under the laws, usages, and customs of Spain and 
Mexico,’’ within the ceded territory, and to make full report on all such claims as 
originated prior to the treaties of 1848 and 1853, which report was to be submitted to 
Congress for its action with the view to the confirmation ol all bona jide grants and 
thus giving effect to the stipulations of said treaties’ with respect thereto. It was 
' further provided that ‘‘until the final action of Congress on such claims, all lands 
covered thereby” should be “reserved from sale or - other one by the govern- 
ment.’’ 

The matters for investigation and report by the saryeyor pono were Spanish or 
Mexican claims to lands, and the reservation for the benefit of such claims was to 
embrace ‘“‘all lands covered thereby.” There is nothing. in the act indicative of a 
purpose on the part of Congress to postpone the effective operation of the reserva-. 
tion in any case to the time of the filing with the surveyor-general of a petition for | 
the confirmation of the claim, or to any other time. Indeed, there is no provision 
requiring the filing of any such petition with the surveyor-general or elsewhere. 
. The natural and most reasonable interpretation of the language of the statute is that 
the reservation was to become immediately operative upon all lands within the ceded 
territory covered at the time by any Spanish or oe claim ee originated 
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- prior to the treaty of cession. The purpose being that the lands should be reserved 
until final action could be had on the claim, it was quite as necessary that the reser- 
vation should be effective ior such purpose before as after the commencement of 
proceedings under the statute by the surveyor-general.:. Otherwise the lands might 
have been disposed of by the government before the commencement of such pro-. 
ceedings and thus the very object of the statute would have been defeated. 
It mattered not whether the claim was a valid one. If the lands were covered by | 
a Spanish or Mexican claim they were to be reserved for the very purpose of affording 
_an opportunity of investigating and determining the validity or invalidity of the claim. 
This investigation was to be made in the first instance by the surveyor-general but 
the action of that officer was not to be final. His report was.to be submitted to | 
Congress and there the means of final action were to. be provided. Tofully meet the 
purpose of the reservation it was necessary that it should at once become operative 
whenever and wherever lands were covered by a claim such as the statute describes. . 
The views thus expressed were the result of mature deliberation. 
They furnish a complete answer to the contention of the petitioners 
on the subject, and further discussion would therefore accomplish no 
good purpose. Nothing has been presented which shakes the confi- 
dence of the Department in the correctness of the principle announced. 
The further contention is made, however, with respect to the San 
Jose De Sonoita grant, that— : 3 
This grant was one of quantity within larger axteciot boundaries, and in such cases | 
the United States government succeeded to the right of the Mexican government of 
locating the quantity granted in such part of the larger tract as it saw fit, and the 
_ land other than that necessarily reserved during the examination of the case of 
the grant was at the disposal of the government. 


In October, 1892, a suit involving the vandiey of said grant was 
brought by the United States in the Court of Private Land Claims 
(established by the act of March 3, 1891, 26 Stat., 854) against certain 
parties, one of whom claimed title under the grant and the others 
claimed some interests in the lands. The Court of Private Land 
Claims rejected the grant on the ground that ‘‘the entire proceed- 
ings” upon which title was claimed ‘‘ were without warrant of law and — 
invalid.” On appeal to the supreme court the decree below was 
reversed and the grant was sustained to the extent of one and three- 
quarter sztios (Ely’s Administrator v. United States, 171 U. S., 220). 
In the course of its decision, the court, after reaching the conclusion | 

‘that this grant was one which, at the time of the cession of 1853 was 
recognized by the government of Mexico as valid, and therefore one 
which it was the duty of this government to respect and enforce,” 
further said: 3 


We pass, therefore, to ‘a consideration of the second question, and that the 
extent of the grant. It is claimed by the appellant that the grant should be sus- 
tained to the extent of the outboundaries named in the survey. He insists that the 
accepted rule of the common law is, that metes and bounds control area; that a 
survey was in fact made and possession given according to such survey, and that 
although it now turns out that the area within the survey is largely i in excess of the 
~ amount applied and paid for, the grant must be held effective for the area wns 
the survey. 
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We had occasion to examine this ‘question in Maan Vv. United States, 161 U. S., 208, 
229, and there said: 
~ “So monuments control courses and iaaee ae courses and distances control 
quantity, but where there is uncertainty in specific description, the quantity named 
may be of decisive weight, and necessarily so if the intention to convey only so 
much and no more is plain.”’ 

~ We think this case comes within the rule thus stated: The defendant, in his 
answer, alleges that the grant. comprises 12,147.69 acres, while counsel for the gov- 
ernment say that the measurements given by the surveyor make the area 22,925.87 
acres. The amount of land appraised, advertised, sold and auctioned off was one 
and three quarter sitios (7,591.61 acres). While, of course, any slight discrepancy 
_ between the area of the survey and that ostensibly sold might be ignored, yet the 
difference between the amount which was understood to have been sold and the 
amount now found to be within the limits of the survey. is so great as to suggest the 
' propriety of the application of the rule laid down'in-Ainsa v. United States, supra. 
There can be no doubt from the record of the proceedings that one and three-quarter 
sitios was all that the purchaser supposed he had purchased, all that the intendant 
supposed he had sold, and all that was advertised or paid for. The original petition, 
after stating that there was a place known as San Jose De Sonoita, declared that the 
' petitioner registered ‘‘in the aforesaid place two sitios of land,’’ which he desired to 
have surveyed, and to pay therefor the just price at which it might be valued. The 
_ petition, therefore, was not for any tract known by a given name, but for a certain 
amount of land in such place. | 

While it thus appear that the pure held the grant to be ‘ “for a Ss 
tain amount of land,” and not ‘“‘for any tract known by a given name,” 
and sustained it only as to the amount of land originally applied for 

and for which payment had been made, it also appears that a tract 

“largely in excess of the amount applied and paid for” was embraced 
in the survey of the grant. This survey was made by the Mexican 
authorities in 1821, and it would seem that possession was given 
according to such survey. At all events, title was claimed under the 
grant to the extent of the outboundaries named in the survey. It was 
‘insisted that the given metes and bounds should control area, and that — 
the grant should be upheld for the full area within the survey. Thus — 
surveyed, with an assertion of right and title according to the survey, 
the grant was clearly a claim to lands within the meaning of section 
eight of the act of 1854, to the extent of the outboundaries named 
in the survey. And so ‘the claim continued until finally reduced i in 
quantity by the supreme court, as has been shown. | 

This case differs. mater ially from the cases of United States v. | 
McLaughlin (1297 U. §., 428) and Carr wv. Quigley (149 U.§., 652), 
referred to in the brief of the petitioners. The first-named case was a 
suit brought by the United States against the Central Pacific Railroad 
Company-and others. The object of the suit was to cancel and annul 
a patent issued to the railroad company for certain lands situate in the 
State of California, on the ground that the patent was issued without 
authority of law for the reason that the lands patented were within 
the outboundaries, of a certain Mexican grant claim known as the 
Moquelamos grant, and were therefore reserved on account of that 
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grant si the date when the railroad company? s right aioe under 
the act of Congress pursuant to which the patent was issued. The 
claimed reservation in that case was based upon the act of March 3, 
1851 (9 Stat., 631), -which made provision for the ascertainment aad 
settlement, of private land claims in the State of California, through a 
tribunal established for that purpose. One of the consequences of the 
passage of that act was, as held in the case of Newhall v. Sanger (92 
U.58., 761, 768-5), ‘‘that no title could be initiated under the laws of 
the United States to lands covered by a Spanish or Mexican claim, 
until it was barred by lapse of time or rejected.” With respect to the- 
character of the grant in question the court said: 


The Moquelamos grant belongs to that class of grants which may pr seas be called 
floats; that is, grants of a certain quantity of land to be located within the limits of 
a larger area. Mexican grants were of three kinds: (1) grants by specific bounda- 
ries, where the donee is entitled to the entire tract, whether it be more or less; (2) 
erants of quantity, as of one or more leagues within a larger tract described by what | 
are called outside boundaries, where the donee is entitled to the quantity specified, 
and no more; (3) grants of a certain place or rancho by name, where the donee is 
entitled to the whole tract according to the boundaries given, or if not given, accord- 
ing to its extent as shown by previous possession. Higtierasv. United States, 5 Wall, 
827, 884. In the first and third kinds, the claim of the grantee extends to the full 
limits of the boundaries designated in.the grant or defined. by occupation; but in the 
second kind, a grant of quantity only, within a larger tract, the grant is really a float, 
to be located by the consent of the government before it can-attach to any specific 

land, like the land warrants of the United States. A float may be entitled to loca- 
tion either on any public lands in the United States, or only in a particular State or 
Territory, or within a more circumscribed region or district. Its character remains - 
the same. The present grant is one of this kind. 


It was thereupon held that only the font the quantity of land 


_granted and to be located within the larger area—was actually reserved _ « 


during the examination of the grant, and that the surplus or remaindér 
of such larger area, over and above the quantity necessary to satisfy 
the float, was at the disposal of the government as. part of the public 
domain. The case of Carr v. Quigley was similiar to the sake Sas 
case. 

Whatever may have been the character of the San Jose De Sonoita 
grant as originally made, it certainly was not an unlocated float, of 
the kind described in the McLaughlin case, at the date of the Baca 
selection here in question. Its then condition was not that of a mere 
float to be located ‘‘ within a larger tract described by what are called 
outside boundaries,” before it could ‘attach. to any specific land, like 
the land warrants of the United States.” The grant had been sur- 
veyed and located prior to the cession of 1853, and.at the time of the 
cession, and thereafter, the right of possession and title under the 
grant were asserted and claimed according to the survey and location. 
It turned out that the area within the survey was too largely in excess 

of the amount of land actually purchased and paid for to allow the 
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application of the common law.rule that metes and bounds control 
area, and-it was therefore determined, not that the grant is a float yet 


. to be located, but that the dicasuromenite of the original survey and - 


location should be reduced go as to make the area of the tract aEEeedy 
Jocated conform to that actually purchased and paid for. 

It is instructive to note, in this connection, what was said by the | 
supreme court in the case involving the validiey of said grant (171 
U.S., 220, 241), wpon, the question as to how the real tract granted 
might be ascertained‘and established. We quote as follows: Bs 


Many things may exist by which the real tract granted can be established. In 
the case before us, if it be possible to locate the central point from which according 
to the report the survey was made (and we judge from the testimony that it is pos- 
sible) the actual grant can be established by reducing each measurement therefrom 
to such an extent as to make the area that of the tract purchased and paid for. If 
the outboundaries disclose a square or any rectangular figure, the excess of area sug- 
gests simply a carelessness of measurement, and can be corrected by a proportionate 
reduction in each direction. In other cases, the location of the waterway, the con- 
figuration of the ground, may be such as to enable a court of equity by its commis- 
sioner or master to determine exactly what was intended to pass under the grant. 


After a careful consideration of the whole matter the Department 
finds no reason for disturbing the action taken in either of the deci- 
sions complained of. The petition is accordingly denied. | 


MINING CLAIM—EXPENDITURE—IMPROVEMENTS FOR BENEFIT OF 
SEVERAL CLAIMS. 


ZEPHYR AnD OtuEer LopE Mrvine CLAIMS. 


Where the same person or company owns several contiguous mining claims capable 
of being advantageously worked together, and adopts one general system for the 
purpose of developing them all, the value of the work done and improvements 
made pursuant to such system, whether done on only one of the claims or out- 
side of all of them, is available toward meeting the requirement of section 2325 
of the Revised Statutes relative to expenditure of five hundred dollars for each. of 
‘such claims. 

It is not necessary in order to have ite due shane of such work or vnpievenidaks cred- — 
ited to each claim that such claims should all be embraced in the same proceed- 
ings for patent. If the mining laws are complied with in other respects such 

claims may be applied for and entered singly or otherwise, and at’ different times, 
without in any way impairing the right to have the value of such share credited 
to them, respectively, under that section. : 


eee Hitchcock to the Commissioner o f the General Land Office, 
(W.V.D.) March? 1901. (EB, J.) 


The Depar tment has considered the appeal of Thomas F. Walsh from 


the decision of your office dated December 1, 1900, in the matter of — | 


mineral entry No. 1579, made by him January 9, 1900, for the Zephyr 
and Divide lode mining claims, fee No. 1287 6, Montrose, Colorado, 


- a district. 
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pou the proofs to be sabnitied oT an application for aie to 
a. lode mining claim it is required by .section ‘2325 of the Revised 
- Statutes that— a _ ; 7 

The claimant at the time of filing this application, or at any time dheventie within 
the sixty days of publication, shall file with the register a certificate of the United 
States surveyor-general that-five hundred dollars’ worth of labor has been ee 
- or improvements made upon the claim by himself or grantors. » 

To satisfy such requirement in this case there were ee by the 
surveyor-general to the Zephyr claim certain improvements thereon 
 yalued at $265, and to the Divide, likewise, others valued at $370; 
and as an improvement common to both claims 150 féet of’ a certain 
tunnel, the portion credited being valued at $1500. It appearing that 
other portions of the same tunnel (which was over 1700. feet long at 
the time of the said survey No. 12876, in October, 1898) had been 
credited to certain other lode mining claims, also entered by Mr. Walsh, 


your office declined to allow any part of the value of the said tunnel to 2 


be credited toward the required expenditure for either the Zephyr or 
the Divide claim, and held the entry thereof for cancellation, giving 
its reasons therefor. in the language following: ; 


In case of the Copper Glance lode, supra, the Honorable precrotny. of the Interior 
held as follows: 

‘* Labor or improvements intended for the common benefit of several non- cee 
mining claims cannot. be apportioned to the different claims in satisfaction of the 
required expenditure thereon, for the reason that to do so would be to credit each 
claim with an expenditure made in part for the benefit of other claims not associated 
therewith, as claims held in common within the meaning of the law. 

‘The law makes no provision for the apportionment of an Improvement made for 
the common benefit of several non-contiguous mining claims, so as to apply different 
parts thereof exclusively to the use of different individual claims.”’ 

The term ‘‘claims held in.common within the meaning of the law,” as ‘used ; in 
said decision, is understood by this office to mean claims contiguous upon the ground, 
having a common ownership, applied for and entered at the same time and developed 
by a common system of workings. The various claims held by Mr. Walsh in this 
vicinity appear to be contiguous upon the ground but can hardly be said to form a 
group of claims ‘‘held in common’’ for the reason that some of them were applied - 
for and entered years ago by other parties, others having been applied for at various 
times by Mr. Walsh, and.two at least having not yet been surveyed: 


It must therefore be held that under the provision of departmental decision cited. : 


. the said tunnel cannot be applied to the various claims mentioned as a mining © 
improvement meeting the requirements of the statute. Claimant has failed to show | 
_ that the sum of $500. has been expended in improvements (other than the tunnel) 
for the development of each of the claims embraced in this ony) and his said 
mineral entry No. 1579 is therefore held for cancellation. 

It appears that the claims in question are members of a group of 
fifteen lode mining claims owned by Mr: Walsh, which lie so adjacent 

or contiguous to each other that, taken together, they form one body — 
or tract of land, and that the Zephyr and Divide claims are also imme- 
diately contiguous to each other. All of these claims, except two, the 
Cosmos and Basuto, dre embraced in mineral entries, of which those < 
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for the Gertrude and the Una, Nos. 755 and 876, were made in 1883 


and 1884, and carried to patent in 1884 and 1886, respectively. Atthe. | 


dates of entry thereof the Gertrude and Una were owned by other 
parties, Mr. Walsh having acquired title to them since that time. Of | 
the other entered claims, all of which were entered by Mr. Walsh, five _ 
are embraced in mineral entry No. 1526, made March 2, 1889; two, the 
Crucible and Scorifier, in mineral entry No. 1580, mace January 9, 
1900; two others, the Darien and Pythias, in mineral entry No. 1581, . 
ainde also January 9, 1900; and the Divide and Zephyr in the entry in 


question. ‘The anne: in entries numbered 1580 and 1581 are those to | 


which, as.stated in the decision of your office, are also credited por- 
tions of the said tunnel toward satisfying the a of section — 
2325 relative to expenditure. | 
The said group of claims form a paddle-shaped belt, commencing — 
with the Gertrude on the east, followed immediately by the Una, and 


extending in a direction west by north for a distance of about i and . | 


one-third miles up the eastern slope and directly across the summit of 
a rugged mountain. From its mouth the tunnel runs nearly south to 
the Gertrude, distant about four hundred and fifty feet, entering that 
claim about two hundred and twenty feet from its western end line. 
After continuing thence in the same direction for about two hundred 
and twenty-five feet and crossing the supposed lode line of the Ger- 
trude, the tunnel turns at apparently a right angle, and, proceeding in 
a westerly course through the Gertrude, Una, and ether claims of the. 
group, nearly upon the center line thereof, had, on January 10, 1901, 
entered the Zephyr for about three hundred feet and the Scorifier for 
about thirty feet, the total length of the tunnel being then ae far from 
4,000 feet. _ 
At 3,500 feet the cost of the tunnel, accor ding to the evidence; was 
over. $50,000. From affidavits on file, including that of the U.S. 
deputy mineral surveyor who made the official survey of the claims in 
question, it appears that the said tunnel is now being run, and has _ 
heretofore been run, for the development of all the claims in the said 
group; that the summit of the range crossed by them is appr oximately 
2,200 feet higher than the mouth of the tunnel; that the purpose is to 
out and work thereby the veins of the several members of the group 
at great depth and provide a common inlet and outlet for wor king all 
the claims; and that such tunnel is the most economical. and desirable 
- means for their development. 
It appears, therefore, that these claims, including tig ee and | 
- Divide, are contiguous upon the ground, have a common ownership, 
and are being developed by a common system of working or improve- 
ment. While in effect admitting that these three conditions co-exist 
in this case, the said decision of your office holds that to entitle the 

_ several members of a group of claims, such as is here shown, to be 
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credited under section 2395 with : a share in the value of the improve- 
ments or workings made for the development of all, a fourth condition 
must also be present, namely, all the claims must be embraced in the 
same application and entry. a 

‘The Department is unable to find sagt in the ine itself, or in 
the decisions of the courts, which warrants the addition of such Porth | 
condition to the other thr ee named; nor is it warranted by the lan- 
guage quoted in your office decision from the decision of the Depart- 
ment in the Copper Glance Lode (29 L. D., 542). It is also clear that 
no support therefor is found in the provision hereinbefore set out from 
section 2325.: The only other provisions of the mining laws in any 
way bearing upon the question are those relating to the matter of 
expenditure in labor or improvements required annually until entry, — 
upon or for the benefit of all mining claims. As, obviously, whatever 


- - may be credited as labor or improvements toward meeting the require- 
 ment-relative to annual expenditure may also be credited toward the 


expenditure required to be shown by section 2325 as a condition pre- 
- cedent to the entry and patenting of a mining claim, it follows that the 
provisions of the law relating to annual expenditure, and the decisions 
-of the courts construing or interpreting such provisions, may properly | 
be resorted to to determine what expenditure in labor and improve- 
ments may be credited to sucha claim or claims under that section. _ 
. These provisions relating to annual expenditure are found in section 
9394 of the Revised Statutes and the amendment thereto of February — 
11, 1875 (18 Stat., 315), and read, respectively, as follows: 


On each claim located after the tenth day of May, eighteen hundred and ae 

: bee, and until a patent has been issued therefor, not less than one hundred dollars’ 
_ worth of labor shall.be performed or improvements made during each year. On all. 
claims located prior to the tenth day of May, eighteen hundred and seventy-two, ten 
dollars’ worth of labor shall be performed or improvements made by the tenth day of 
June, eighteen hundred and seventy-four, and each year. thereafter, for each one 
hundred feet in length. along the vein until a patent has been issued therefor; but 
where such claims are held in common, such expenditure may be made upc any 
one claim. (Sec, 2324, R. 8.) 

_ That section two thousand three hundred and twenty-four of the Revissd Statutes 
be, and: the same is hereby, amended so that where a person or company has or may 
-run a tunnel for the purpose of developing a lode or lodes, owned by said person or | 
company, the money so expended in said tunnel shall be taken and considered.as 
expended on said lode or lodes, whether located prior to or since.the passage of said . 
act; and such person or company shall not: be required to perform work on the sur- 
face of said lode or lodes in order to hold the same as 3 required by said act. (Act 
February 11, 1875.) | 


It is well settled. by the decisions of the cour is, construing the pro- 
visions just quoted, that. where, as in the case at bar, the same person 
or company owns several contiguous mining claims capable of being 
advantageously worked together, and one general system has been 
adopted. for the purpose of developing them all, the value of the work 
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done and impr epee nae anualle for their aectopcno pursuant 
to such system, whether done on only one of the claims or outside of - 

all of them, is available toward meeting the requirement as to annual 
- expenditure. for the several claims (Mt. Diablo M. & M. Co. ». Calli- 


son, 5 Saw., 439, 457—17 Fed. Cas., 918, 925; Jupiter M. Co. v. Bodie 


Cons. M. Co., i Fed. Rep., 666, 682; Smelting Co. v. Kemp, 104 
UL S:, 636, 653: Jackson v. Roby, 109 U. S., 440, 444; Chambers ». 
‘Harrington, Ww U. S., 350, 353; Book ». Tustioe M. Co., 58 Fed. 
Rep., 106, 117; Gird w. California Oil Co., 60 Fed. Rep., 531, 541; 
Romine. Miller, 76 Fed. Rep., 50; and J natiGe Min. Co. ». Barclay, : 
82 Fed. Rep., 554, 560). It follows from what has been said that the 
value of such work and improvements is also available toward meet-_ 
ing the requirement of section 2325 relative to expenditure of $500. 
for each of such claims. And this is true, likewise, of all work or. 
improvement of the character above indicated which contributes 
toward the development.of such claims regardless of whether it was 
done or made for the purpose of annual representation of the, claims 
or not (Emily Lode, 6 L. D., 220; Kirk e ad. v. Clark e¢ at., 17 L. D., 
190; and Clark’s Pocket Guar Mane: 27 L. D., 351). 

The law attaches to the availability of. such Sore or: apiepenient 
for meeting that requirement no such condition.as the one suggested 
by the decision of your office and here under consideration. A min- 
ing claim or location which is a member of such a group does not cease 
to be thereafter a beneficiary of such work or improvement in pro- 
ceedings for patent thereto simply because, for reasons sufficient to 
. the owner of the group, such claim or location is not embraced in the 
first proceedings for patent to one or more of the locations in the 
group, in which: part of such work or improvement is duly credited 
under section 2325. It is immaterial, so far as receiving credit under 
that section for its due share of the alas of the work and improve: 
- ment is concerned, when the proceedings for patent to such mining 
claims or locations are commenced by such owner, or whether the 
- proceedings embrace one or more of the locations. These are matters 
for the owner. His right to have the due share of work or improve- 


ment or its value credited under section 2325 to the several members 


~ of the group of. claims is not in any way dependent upon his embrac- 
ing them all in one application and entry. If he complies with the 
mining laws in other respects, he may apply for and enter them 
singly or in pairs, or otherwise, at his ee without in any way 
impairing such right. 


The decision of your office is ee oat accor dingly, and you will pass ~ 


the entry in question to patent if there be no other objection ther _ 
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MINING CLAIM—INDIAN RESERVATION-—EXCEPTED LAN DS: 


N AVAIO INDIAN, RESERVATION. 


_ Lands included in a valid mining location at the date of the executive order of May. 
17, 1884, setting: apart certain territory in Arizona as an Indian reservation, come 
within the purview of the proviso or excepting clause of said order, and there- 
fore never became a part of the reservation, but remained a part of the public 
domain, subject, so far as that order is concerned, to the ‘operation of the laws _ 
affecting or providing for the disposal of public lands, without regard to what 

may afterwards have been done in the way of perfecting or maintaining such 
location. ‘Whatever privilege of going upon or across said reservation may be 
accorded to persons claiming an interest in such excluded lands under a mining 
location existing at the date of the order, for the purpose of enabling them to 
maintain and develop their claims under the mining laws, must also be accorded, 
on equal terms, to all persons claiming an interest therein under a aupecauent | 
relocation a those laws. _ | 
Assestant Attorney: General Van Been to the Seeretary o f the Inte- 
POP, March 8, 1901. -  (W.C. P. ) 


The Gommiscionse of eee Affairs has made a report as to the 
facts in relation to mineral claims within the Navajo Indian reserva- 
tion, and recommendation as'to the steps that should be taken in respect 
_ thereto, and said report has- been referred to me for opinion on the 
points involved. | 
_ By executive order of May 17, 1884, certain described territory in 

Arizona was set,apart as an Indian reservation, being in fact added to 
the Navajo reservation. That order contained a proviso as follows: — 

Provided, That any tract or tracts within the region of country described as afore- 
said which are settled upon or occupied, or to which valid rights have attached under 


existing laws of the United States prior to-date of this order, are hereby excluded 3 


from this reservation. _ | | 

It is alleged that prior to the date of said ates many minera] loca- 
tions had been made within the region of country described, which 
were at that date valid claims and dee which valid rights had attached 
to the lands embraced in such locations. 

It appears that in most, if notall, such cases of location, the claimants — 
failed to meet the requirements as to annual expenditure necessary to 
hold possession of a mining claim. Recently, however, work has been — 
~ resumed on these claims in some instances by the original locators or 
those claiming under them, in others, by parties claiming under relo- 
cations and adversely to the original claimants, and, in still others, by 
both the original locators and those claiming adversely to them. This. 
renewal of interest in the mineral possibility of this section resulted 
in attracting to the spot large numbers of prospectors who were com- 
 pelled to enter the Indian reservation to reach the lands claimed to 
have been excepted from the order of reservation. 
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When the Commissioner of {agian Affairs reported the sonnei 
on the reservation he was instructed by departmental letter of May 14. 
1900, to direct the agent in charge to notify all persons within that 
portion of the Navajo reservation set apart by the order of 1884, who 
claim under a mineral location made prior to said order, that they 
would be required to furnish proof of such location and that all who 
failed to furnish such proof within thirty days from receipt of notice 
would be. removed.as intruders under section 2149, Revised Statutes. 

Tt seems that before this a letter from one of the mineral claimants 
asking as to his rights was referred to the Commissioner of the Gen- 
eral Land Office, who, in his report of April 27, 1900, said: 


The particular question raised by Mr. Johnson appears to be whether the claimants 
to mining claims located prior to said reservation can go upon said reservation, with- 
out. a permit, to work their claims. It would seem that after the reservation was 
created the mineral claimants believed their rights to be concluded by such reserva- 
tion and consequently they failed to maintain the annual assessment work required — 
‘by law but left the claims without any intention of abandoning the same. — | 
Iam of the opinion that the locations which were valid at the time said reserva- 
tion was extended over these lands were excepted and carved out of such reservation 
as completely as if they had been mentioned in the proclamation. While the ques- 
tion as to annual assessment work is one for. the courts (Barklage case, 29 L. D., 
401), it is well established that mineral locators who have resumed work prior to 
- relocation of their claims by other persons gives them a valid right to such claims. 
This office has no record of the claims referred to in the correspondence submitted, 
the land being entirely unsurveyed and the notices of locations pelle filed with the 


recorder of the mining district or with the county records. 


‘Iam of the opinion, however, that under the rulings of the courts, if the locators 
who had valid claims existing at the date of the proclamation above referred to. 
resumed work upon such claims either before or after the restoration of the surround- 
ing land to the public domain, they acquired vested rights under the U. §. mining 

laws to the land included i in said claims. 


In his report of May 18, 1900, upon cihes letter of inquiry 
referred. to him, the Commie of the General Land Office men- 
| tioned his report of April 27, and further said: 


In this case the land included i in the mining claims was segregated from the Indian 
reservation, and there was no provision in the pr oclamation creating such reservation 
that such land would become a part thereof upon the failure of parties to maintain 
their-claims. . But in any event it would require a presentation of all the facts in the 
- ease and a decision thereon. before it-could be determined whether the claims had 
been actually forfeited, for there is a difference between forfeiture and abandonment, 
the first being the consequence attached by law to certain facts, the latter the act of 
the party. In the first intention is immaterial, in the second it iseverything. A 
claim may be abandoned | ‘belore it is forfeited. Mallet ». Uncle Sam G. & 8. M.C.;. 
1 Nevada, 188. " 

Perhaps the Indian Office vould axe: been warranted in reporting to the Depart- 
ment the failure of the mineral claimants to continue the annual assessment work 
with a view to determining whether the claims were actually abandoned and for- 
. feited, and whether the land covered thereby came within the reservation. , 
Tam still of the opinion, therefore, that no such action having been taken, mineral 
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claimants who can: show a right by location or transfer to claims located prior to the 
reservation should be permitted to resume work upon such claims. . 
The opinion thus expressed was adhered to in a later report of 

' September 10, 1900, upon a.reference of still another letter of inquiry. 
With his letter of October 10, 1900, the Commissioner of Indian 
Affairs transmitted, among other papers, a statement in behalf of 


parties who had been served with notice to furnish proof of their right -— 


to claims within the Navajo reservation, wherein it is asserted, in sub- 


stance, that by the express terms of the order of May 17, 1884, all | — 


- tracts which were thus covered by valid mineral locations were abso- 
lutely excluded from the reservation and remained a part of the public 
lands of the United States; that the Indian bureau never acquired any 
control of such lands; that the original locations had become invalid - 
and of no force because of the failure of the original locators to per- 
form the annual labor required by law; that by reason of such failure | 
the lands became subject to relocation and were located by these claim- 
ants while in that condition; that the claims under such relocation 
alone are now valid and in force, the original claimants and their 
assigns having lost all right to said land. In submitting the matter 
the Commissioner of Indian Affairs said: 

In this matter the sole desire of the office has been to keep the Navajo reserva- 
Gon free from intruders, The merits of the claims of the several mining claimants 
must in the end be adjudicated by the General Land Office or the courts, but until 
such settlement has been reached those claimants who are unable to show a right 
by location or transfer to claims located prior to the reservation, should. not, in the 
opinion of this office, be permitted to go upon the reservation. It is apparent that 
such parties have intruded upon the reservation regardless of the Department’s 
order, as they have had the mining district surveyed and platted. This is evidenced 
by the blue-print furnished by them. 

In transmitting the papers, etc., submitted by Agent Hayzlett, for appropriate 
action by the Department, it is recommended that this office be instructed to direct 
said agent to allow no one to be upon the Nayajo reservation except the original — 
locators of mining claims located prior to the reservation, or their assigns, until other- 
wise directed. It is suggested, in order to determine by metes and bounds the tract 
or tracts excepted from the operations of the executive order of May 17, 1884, that 
the Commissioner of the General Land Office be directed to cause a survey to be made 
of said excepted tract or tracts, as shown by the records. | 

The existing laws of the United States r ecognize a right to the pos- 
session of mineral land under a location thereof made in accordance 
with local rules and regulations, and hence rights attaching under a 
valid mineral location thus made come within the proviso of the order 
creating this reservation, by which any tract or tracts ‘‘ to which valid 


rights have attached under-existing laws of the United States prior to 


the date of this order, are hereby excluded from this reservation.” 
Questions concerning the respective rights of adverse claimants to 
-possession of mineral lands, under locations thereof, are to be deter- 
mined by the courts (Barklagev. Russell,.29 L. D., 401), but for adminis- — 
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| trative purposes it is proper and necessary, in a case e like the one here 
presented, for this Department to determine whether, at the date of 
said executive order, a valid right had attached to any tract within the 

limits described in paid order. 3 | 

It having been found that a claim coming saihin the purview of és 
proviso to said order of reservation had attached to a tract of land, by 
reason of which such tract was excepted from the reservation, a ques- - 

tion naturally arises as to the effect of an abandonment or relinquish- 
'» ment of such claim subsequently to such order.’ Would the order of 
reservation attach immediately upon the extinguishment of the claim, 
or was such a tract effectually and completely excepted from the-reser-. 
vation so. that it. remained, so far as that order was concerned, a part . 
and parcel of the public domain, without regard to the perfection or 
completion of the claim which served to. prevent the order of reserva- 
tion taking effect thereon at the date of its issuance? The order itself 
declares; without limitation or gape that such tracts ‘‘are 
hereby excluded from this reservation.” 

An examination of the pamphlet, entitled “Executive orders relat-- 
ing to Indian Réserves issued prior to April 1, 1890,”,shows that such 
orders have not always followed the same fea. in many there has 
been no express saving or excepting clause recognizing or protecting ’ 
claims to lands embraced in such orders. In some there is a proviso 
declaring that the order shall not affect any existing valid rights, 
among which may be mentioned those of March 2, 1881, and June 19, 
1883, establishing reservations for the Mission Indians of Calitornia, 
the one of February 11, 1887, creating a reservation for the Jicarilla 
Apaches of New Mexico, and the one of February 19, 1889, establish- 
ing a reservation for the Quillehute Indians of Washington. Others 
of these orders, issued during the period from 1879 to 1886, contain 
provisions similar to the one here under consideration, dee ing that 
tracts included within the boundaries described, to ehick valid rights 
have attached, are excluded from the reservation. When it is found 
that an order of March 18, 1879, setting apart certain territory as an 
Indian reservation, contains a proviso as follows: | 

That any tract or tracts of land included within the foregoing described boundaries, 
the title to which has passed out of the United States government, or to which valid 
homestead or pre-emption rights have attached under the laws of the United States, 
_are hereby excluded from the reservation hereby made— : 
and that another order of March 2, 1881, establishing another reserva- 
tion, contains @ proviso as follows: 


That this withdrawal shall not affect any Seite valid. adverse rights of any 
party— > 4 . Ze 

it is fair to presume that. ie change of language was made for a pur- 
pose, and that it was. supposed and intended that such provisions 
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should have different meaning. » When ‘afterwards, in an order of _ 
May 5, 1882, the language made use of in 1879 is again employed, and _ 
in an order of June 17, 1883, resort is had to the language used in 
1881, the conclusion must be that these changes were made. advisedly 
and fo a specific purpose. | 

If it had been intended, only, that ‘existing claims snout be pr O- 
- tected, and that the order of reservation should take effect upon all 
— lands within’ the described boundaries, subject only to the completion 

and perfection of existing valid claims, the language used in the orders of. 

1881 and 1883, referred to above, is entirely adequate and appropriate 
to effectuate that purpose. If, however, it was intended that the 
order of. reservation should never apply or attach to tracts to which | 
valid claims existed at the date thereof, the language of the or rders of. 
1879 and 1882, referred to above, is apposite. : 

- When the order of May 17, 1884, now under considération, was 
issued, there were these two forms 6 serve as precedents. The one 
contained a clatwe of exception and the other a saving clause, protect- 
ing only the rights of the claimant under an existing claim. The 
former was chosen. There must have been a purpose and design in 
this selection. The adoption of that form which, from the language — 
used, imports an intention to do more than merely pr otect existing 
caine and the original claimants thereunder, indicates a definite pur- 
pose, and the language tised should be given its natural and full effect. 
To do this it must be held that tracts coming within the purview of 
the proviso or excepting clause of the order never became a -part of : 
the reservation but remained and are a part of the public domain, 


subject, so far ag that order is concerned, to the operation of the laws _ 


_ affecting or providing for the disposal i the public lands. 
-. The action of the Executive, in respect of another class of reserva- 
tions, may be properly referred to in this connection. By section 24 
of the act of March 3, 1891 (26 Stat., 1095, 1103), the Pr esident was 
authorized to set apart and reserve pibGe Jand bearing forests and, 
by proclamation, declare the establishment of such reservations and 
the limits thereof. A number of such reservations have been estab- 
lished by proclamations issued during the period from September 10, 
1891 (27 Stat., 989), up to February 10, 1899 (30 Stat.; 1789). Each 
of such pre oelamations contained a slaase excepting from its oper ation 
all land embraced in a valid entry, a. lawful filing, ora mining claim 
duly located. To this point the exception is, in effect, the same as the 
one in the order of 1884, under conmderition, It was, however, 


_ thought desirable that private holdings within such for est reservations 7 


should be restricted as far as could be done without injury or injustice | 
to existing rights. To secure that result it was deemed necessary to | 
imsert a proviso limiting the excepting clause so that it should operate 
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for the benefit of the then existing claimant only. The proviso anid ft 
inserted in the order of September 10, 1891,-and substantially i in ne 
same form in all subsequent orders, 1s as fallowe:: | 


Provided, That this exception shall not continue to apply to any par sda: tract of ; _ 


land unless the entryman or claimant continues to comply with the law under which 
the entry, filing or location was mace. . 

It is clear that it was understood that without a proviso, thus limit-— 
7 ing and qualifying the excepting clause, that clause would have oper- 
ated to absolutely exclude the tracts covered by valid claims from the 
forest reservation. The excepting clause in the order of 1884 is as 
broad and explicit as. that i in these pr oclamations establishing: forest 
reserves. 

. The effect of that dite was. to acieh from ‘he eeoegGn of is 
order all tracts covered by a claim of the character mentioned therein, 


and this without regard to what may have afterwards been done in the 


way of perfecting or maintaining such claim. The tracts thus excluded — 
from the reservation remained a part of the public domain, subject to 
disposal under the general land laws. 

If the land thus excluded is mineral in character, it was and is sub- 
ject to location as other lands of that character. ‘There is here pre- 
sented the claims of two classes of claimants, the one class asserting a 
_zight to the possession of the land under and by virtue of the original 
location, and the other asserting a right by relocation after abandon- 
ment of all rights under that original location. Neither claimant is 
seeking title to the land, but is at. present only interested in asserting 
and maintaining his right to the possession thereof. The determina- 
tion of that right is committed by the mining laws to the courts alone. 
To adopt the course recommended by the Commissioner of Indian. 
Affairs would be, in effect, to say that no claimant under a relocation 
has any right as against the original location.. That is, this Depart- 
ment would make a decision against one class and in favor of the other, 
which it has no jurisdiction to do. If it be necessary to go upon or: 
across the Indian reservation to reach the land thus excluded. there- 
from, then the two classes of claimants should be accorded exactly the 
game pr ivileges.. The making of any distinction in this respect would 
involve a determination of their respective rights. og 

- Approved: | 
: E. A. Hrroncocg, 

| Secretary. 
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Tue Paciric Live Stock Co. 7. ARMACK. 


The owners of fractional tracts bordering upon a meander line of a survey shown | 

- by the field notes to have been closed upon a marsh, acquire no riparian neh . 
to the lands thus excluded from the survey. 

The United States ‘has authority to examine into the correctness ea a survey, a0 

to cause lands erroneously omitted from survey to be oer and epost 

of as public lands. : 


Secretar y Mien to the Cuan 0 if the General Land Office 
(W.V. D.) © | March 11, 1901. - oo. | (FB) 


_ This appeal is filed by the Pacine Live Stock Company from the 
decision of your office of October 30, 1900, dismissing its protest 
against the allowance of the final proof of. Otto Armack upon his 
homestead entry for the SW. i of Seo. 25, T. 25 8., R. 32 W., 
~ Burns, Oregon. 

A subdivision survey of said ee: was made by Deputy Sue 
veyor H. C. Perkins in 1879. What is now section 25 is represented 
- upon the plat. of said survey as a part of ‘‘Malbeur Lake.” Many of 

the tracts represented by said plat as bordering on that lake have been 
patented to the State of Oregon, upon approved selections, as. swamp 
and overflowed lands, among which are the following: Lot 1 of sec- 
tion 23; lots 1, 2, 3 aad 4and SW. SW. t orecenon 24, and lot 1 of 

section 26. 

In 1892 a eatition’ was Steel to your office by persons who 
- claimed to be settlers upon lands in said township, alleging that, since 

the original: survey of 1879 the waters had receded, leaving a consid- 
erable body of land between the original meander line and the waters 
of the lake, and asking that said lands be surveyed as public lands of 
the United States. Said petition was submitted to the Department 
and your office was directed to have a survey made of those lands 
where no meander line had been run, and in townships where the 


government owned the land adjoining the lake (16 L. D., 256), but in : 


view of the difficulties in making such survey your office. was subse- 
quently instructed to have a survey made of all the dry lands between 
the original meander line and the actual line of the lake, leaving all 


questions affecting the rights of parties owning lands bordering upon. 


_ the lake according to the plat of the survey of 1879, to be deter mined : 
after the approval of the new survey (19 L. D. , 439). | : | 
In compliance with said instructions a survey was made of the unsur- 
veyed portion of said township, and the approved plat thereof was — 
filed in the local office November 9, 1897. On that day Otto Armack — 
made homestead entry of the SW: + of section 25, T. 258., R. 32 E., 
and submitted final proof iieteon 1 March 24, 1900, upon ‘which Gaal 
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certificate issued. June 15, 1900, the Pacific Live Stock Company 
filed a protest against the acceptance of said proof, alleging that it is 
the owner of lot 1 of section 28, and lots 1, 2,3 and 4,and SW.4 SW. 
+ of section 24, and lot 1 of section 26, having Sacha ids tracts 
from J onathan Hayne April 24, 1894, who acquired title to the same 


through mesne conveyances from the State of Or egon; that protestant 


is a corporation incorporated by the laws of California and empowered 
to own and hold lands in Oregon; that said lands adjoin the old 
meander line of Malheur Lake, established by the survey of 1879, and 
are, by the plat of survey of 1879, represented as being bordered by 
and extending to the water line of Malheur Lake; that protestant and 
its predecessors in interest bought said lands upon the faith of such 
representations, and it is informed and believes that at the time the 
old meander. line was establislied it followed the water line of said lake 
as it then existed; that the land included in the homestead entry of 

-Armack lies between: the lands of protestant and the present shore or — 
water line of Malheur Lake and was covered by the waters of said 
Jake as part of the bed thereof continuous!y until the year 1882, when, 
by gradual reliction of the waters of said Jake, said tract, with other 
tracts, was left bare, and since said date the waters of said lake have © 
receded’ entirely from said lands. It alleges that by reason thereof it 


_is the owner of all the lands lying between its lands herein described - 


and the present water or shore line of the lake, and it prays that the 
entry of Armack be not approved but that the further consideration 
of the same be postponed and a hearing be had to ee it to offer 
testimony in support of its allegations. | 
The protest was rejected by your office for the reason that in 1881, 
before the government parted with its title to the lands outside of aad 
adjoining the meander line of 1879, the reliction of the waters began, 
which was due to a well recognized agency, to wit, the cutting of the - 
sand ridge that separated Lake Malheur from [aks Harney; that the © 
reliction was not gradual and imper ceptible, but violent and sudden, 
and that at the time the government. parted with the title to the lands 
bordering on the meander line of the old survey, the purchaser was. 


_ put on netics that the lands purchased did not abut on and were not 


contiguous to the waters of the Jake and that the waters had receded 
from them, if they ever touched them. Also, that the field notes of 
the survey of 1879 did not show : the existence of an n open body of 
water on the meander line. 

The contention of appellant is that it is fis owner of the tract in 
.controversy by virtue of its rights as riparian proprietor, for the 
reason that the plat of survey of 1879 shows that lot 1 of section 23, 
lots 1, 2, 3 and 4 and SW. SW.4 of section 24, and lot 1 of ee 


— 26, are fractional lots bonionine on Lake } Malheur, a body of water, - 


as meandered by said survey, and that the meander line of said survey 
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followed the actual water line as it then existed; that the land in con- 
troversy was then covered with the waters of said lake as a part of - 
the bed thereof, and has since been made bare by the gradual reliction 
and recession of the waters. 

The contention of appellant cannot be sustained, ease it} is based 
| upon an. erroneous ‘assumption as to the character of the so-called 
meander line and’as to the location of the land in controversy at me 
date of survey, with reference to the actual water line. | 

The field notes of the survey of 1879 show that the deputy surveyor | 
did not extend the lines of survey to a body of water, but closed them 
.upon marsh lands. The.south corner common to sections 23 and 24 is 
a meander corner, but no mention is made in the field notes of: a lake 
at that point. Thence, running east.on a true line between, sections 
24 and 25, the deputy surveyor established the corner to sections 24 
and 25 at a point designated as the ‘“‘margin of Malheur Lake marsh.” 
The east corner to sections 23 and 26 is also established at a point des- 
ignated in the field notes as the ‘‘margin of Malheur marsh.” These — 
are meander corners and are also corners of. lots owned by protestant. 

The line between sections 26 and 85, which was run east from the 
corner of sections 26, 27, 384 and 35, is thus described in the field notes: 

Easton a true line bet.. Secs. 26 & 35, knowing that it p wou’ strike J Malheur : 
marsh in less than 80.00 chs. | : | 

Margin of Malheur Marsh. | | ; 

Drove a charred willow post 4 ft. long and 43 in. in diam. 24 in. into the ground for 
Cor. to frac. Secs. 26 & 35. Too swampy to dig pits. Tules. 3 
_ The same designation is given at the points where he astabliahed the 
_ other meander corners. In no instance does the deputy surveyor des- 
-ignate the points at which he established the meander corners as 

“Malheur Lake” or show that these corners were established upon the 
shore line of a body of water, but they are invariably designated as 
the ‘margin of Malheur marsh,” with the exception of the corner to 
sections 24 and 25, above ienuoned: which i is designated as the ‘‘ mar-_ 
gin of Malheur Lake marsh.” . 

The meander lines between these corners are descr ibed by the deputy 

s ‘the meander lines of Malheur Lake or marsh,” but the general 
description which he gives of the township, and ‘which was noted upon 
the margin of the plat of survey, shows that the meander was the mar- 
gin of a swamp and not of a body of water. The following extract is 
taken from the descr AoEOD of the roweenp noted on the t margin of the 
plat: | 


There is a oparehcieul no open water for some:distance south of these meander lines. 
There would probably be no difficulty in extending this Tp. to its entirety. | 
_ What is usually called Malheur Lake is only a vast marsh or tule swamp with com- 
paratively little open water and is susceptible of reclamation by cutting a canal 
through the peninsula which separates Harney from Malheur Lake. 


- The protestant seeks to impeach these returns by the affidavit of 
| H. C. Perkins, who made the survey. Per kins swears that in making 
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‘the survey he ‘ ‘carefully followed the shore line of the Jake and in cluded 
within the survey all that could be pr operly called land as in contra- 
distinction from lake,” ‘The field notes show beyond all question that 
the meander lines were not of the waters of a lake but of marsh lands.. 
The location of each meander corner is designated as the margin of a 
“marsh and the field notes in this respect are uniformly consistent; The 
character of the land south of the meander line is described as a vast 
marsh or tule swamp. The statement of the deputy surveyor in the 
summing up of his work, that there is apparently no open water for 
some distance south of. the meander lines and that there would probably 


be no difficulty in extending the township to its entirety, could not— 


have been thoughtlessly made; but must. have described the actual 
character of the township as it then existed. __ , 

A similar question was presented in. the case of Niles ». Cedar Point Z 
Club (175 U.S., 300). In that case certain sections of the township 
were made fractional by the meander line of what ies described in 
the plat and:field notes as “impassable marsh & water.” The court, 
referring to the action of the sur meyee in stopping his line at the bor- 
der of the marsh, said: 

‘He evidently thought that the simee was to be fieated: as a body of me a con- 


clusion not unwarranted in view of the finding of excessive high water at that time, 
but a conclusion which other findings show was not correct. | 


The Unoutyeyed portion of the township was designated on the plat 
of survey as “impassable marsh & water.” In this case it was desig- 
nated as ‘‘Malheur Lake,” but in both cases the marginal field notes 
inscribed upon the plat showed. that the meander line was the margin 
of a swamp, and not of a body of water. 

'-With reference to such a condition the court said: 

Of course, if the fractional sevtions patented to Margaret Bailey did not border on 
some body of water, there were no riparian rights, and if the conclusion of the trial 
court that this marsh was land (for swamp and boggy land is to be treated as land) 

_ was correct, then whatever changes may have come to the marsh—whether it became 
more or less subject to overflow—would not alter the fact that the rights of Margaret 
Bailey, the patentee, were limited to the very. lands which were conveyed to her, 
and for which she paid, and did not extend over the meander line into the territory 
- north. | | | , 

Even if the lands of protestant ¥ were ‘repr skentens on the plat of sure 
vey as bordering on a body of water, the United States would not be 
depr ived of the authority to examine into the correctness of said sur-. 
_ vey and to cause the lands erroneously omitted from survey to be 

surveyed and- disposed of as public lands of the United States, if that 

examination demonstrates that there was no body of water which 
would have prevented the extension of the township section or sub- 
divisional lines. John McClennen ¢ a. (29 L. D., 514). | 

No reason appears for allowing a heari ing upon said protest, and 
the decision of your office dismissing the same is affirmed. | 


a 
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HOMESTEAD—MARRIED WOMAN—ACT OF J UNE 6, 1900, 


HASTINGS AND Dakota Ry. Co. VD. Pusan: 


The act of June 6, 1900, removed the disqualification ‘resulting from marriage, but 
the right of a woman who had settled upon public land and thereafter married, 
to complete entry of such land under the homestead laws,.is subject to all the 

requirements of those laws as to residence; and while said act was retroactive in 
the matter of removing the disqualitication resulting from marriage, it did not 
revive a claim initiated prior to its passage, by a-single woman, and lost by 

reason. of actual abandonment of the land. . 


Secretary Hitchoook to the Commissioner of the General me Office, 
(W.V.D.) > | Murch 11, 1901, : (Fk. W. ©). 


The Hastings and Dakota Railway Company has appealed from 
your office decision of November 22, 1900, holding for cancellation its 
indemnity selection made October 29, 1891, covering the NE. 4 of 
Sec. 21, T. 123 N., R. 43 W., Marshall land district, Minnesota, with 
a view: to alleen the omen application . of Mary Buckentin, 
formerly Mary Dablow, covering said tract. | 

The homestead claimant, then Mary Dablow, on August 14, 1894, 
tendered a homestead application for this land, in support of which 
she alleged settlement upon and continuous residence on the land for 


a period long. prior to the railroad selection. -Said application was : 


forwarded to your office on August 16, 1894, under instructions, with-_ 
out action thereon by the local officers. Thereafter, on January 26, 
1897, Carl Buckentin tendered a homestead appli anon for this land, — 
which was rejected for conflict with the railroad selection; from which 

action he duly appealed. | 

Your office on December 12, 1899, upon Moneiderition ot oe appli- 

cation by Mary Dablow in connection with the showing filed in support 
ther eof, ordered a heari ing to determine the respective rights of 
_ herself aid the company in the premises. ‘The evidence. submitted at_ 
said hearing, which was held on January 23, 1900, shows that Mary ~ 
‘Dablow, with her parents and the other members of the family, took 
up an actual residence upon the land in the year 1880, at which time 
the applicant was about ten years of age. Her father had exhausted | 
his homestead right, but together with his family he continued to live ~ 

upon the land and improved the same to considerable value. Prior to 
his death he gave the improvements which he had placed upon this 

tract to his daughter, Mary Dablow, who became 21 years of age 
- October 14, 1891, just fifteen days prior to the selection of this land 
by the railroad company. At the time of said selection she was resid- 
ing upon the land and her residence continued thereon until on April — 
10, 1895, when she was married to Carl Buckentin, who was then and 
has ever since been county treasurer. Upon her marriage she removed 
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from the land to the town of Morris, the county seat, where she has 
ever since resided with her busband. Since her marriage her mother, 
with five children, has continued to live upon the land, keeping up 
_ the improvements and cropping the tract each year. Her mother was 

also shown to be not qualified to make entry of the land, being the 
owner of 320 acres of land. | 

Upon this showing the local officers pecommenged the rejection of _ 
tlie homestead application by Mary Dablow, but, upon appeal, your 
office, by decision of November 22nd last, held that in view of the 
amendatory act of June 6, 1900 (31 Stat., 683), Mary Buckentin, 
. formerly Mary Dablow, should be permitted to complete entry of 

_ this land; from which decision the aii company has appealed to— 
this Depar tment. 

After her marriage, on April 10, 1895, and pr ior to the act of June 
6, 1900, the present applicant could not have been permitted to make - 
eritry of this land under the homestead laws, she having by her mar- 
riage disqualified herself from making such entry. (Brown v. Cagle, 
30 L. D., 8.) | 

By the said act of June 6, 1900, it was provided.that— 


Where an unmarried woman who has heretofore settled, or may hereafter settle, 
upon atract of public land, improved, established, and maintained a bona fide resi- 
dence thereon, with the intention of appropriating the same for a home, subject to 
the homestead law, and has married, or shall hereafter marry, before making entry of 
said land, or before making application to enter said land, she shall not on account 
of her marriage forfeit her right to make entry and receive patent for the land: 
Provided, that she does not abandon her residence on said land,.and is otherwise 
, qualified to make homestead entry: Provided further, that the man whom she marries 

is not, at the time of their marriage, claiming a separate tract of land under the 
homestead law. | 


This act merely removed the disqualification ieaulang from mar- 
riage, but the right of a woman who had settled upon public land 
and thereafter married, .to complete entry of such land under the 
homestead laws, is subject to all the requirements of those laws in the | 


matter of residence. While said act was retroactive in the matter of 


removing the disqualification resulting from marriage, it did not 
revive a claim initiated long prior to its passage by a single woman 

and lost by reason of actual abandonment of the land. While itis _ 
- true that, being disqualified, the present claimant did not have a claim 
to abandon prior to the passage of the act of June 6, 1900, yet what- 
ever right was initiated by her settlement and residence upon this land 
prior to her marriage in 1895. was clearly abandoned and lost by her _ 
removal from the land and residence elsewhere for more than five 


years prior, to the. passage of said act. As an: evidence that she 
did not consider that she had a valid claim to this land, or that the 


same had been maintained, her husband, on January 26, 1897, nearly 
two years after their marriage, tendered a homestead application for 
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said land. He is not shown to have ever resided upon this land, and . 
his application was properly rejected for conflict with the pending 


selection; which action your office affirmed, and from which he did 


not appeal. 

The facts and circumstances of the case consider a it is the opinion 
of this Department that the former claim asserted to. this land by 
“Mary Dablow is not affected by the act of June 6, 1900, and that the 
said claim should be and is accordingly rejected. | 

Your office decision is accordingly reversed. 


CORRECTION OF SURVEY—LANDS “ERRONEOUSLY OMITTED FROM 
SURVEY. 


JOHN McCLennen ET AL. 


The United States: does not, by the. approval of a sur vey, part with its title to lands 


that were err oneously omitted from said survey. 
The power to make and correct surveys of the public lands belongs Se aaaeay to 
| the political department of the government; and the Department of the Interior 
_ is the proper tribunal to determine whether. lands were, at the date of survey, 
part of a lake or were pune lands erroneously omitted from survey. 


Seoretury Hitchcock to the Commissioner of the General Land Office, 
. (W.. VY. D.) _ 4 "March I, T9OL, (E. F. B.) 


With your letter of January 15, 1901, you tr ansmitted to the 
‘Department the papers pertaining to ‘and including returns of survey 


of parts of sections 1, 2, 11, 12, 18 and 14, in township 96 N., R. 35 


W., Iowa, executed by M. Dg McCoy, examiner of surveys, in pursu- 
_ ance of directions contained in the decision of the Department of Feb- 
—ruary 17,1900 (29 L. D., 514), upon the application of John McClennen 
et ad. Also the returns fe survey of part of section 3, in. township 96. 
N., R. 35 W., and parts of sections 22, 23, 26, 27, 34 and 35, in town- 
ship 97 N., R. 385 W., Iowa, executed by the said M. P. McCoy under 
instructions issued upon the application of J. ©. Chapman e¢ ail., pur- 
suant to directions contained in the letter of the a ce tment os Feb- 

ruary 28, 1900 (unreported). | 
You stats that in compliance with cache uctions contained. in said 
decision of February 17, 1900, the local officers retained in their office 
for thirty days copies of ne unapproved plats of survey, giving notice 
to all. parties in interest that said plats were there for the purpose of 
‘inspection, in order that they may have an opportunity to file any 
_ objections they might have to the approval of said surveys, and that 
at the expiration of thirty days the local officers reported that no 
objections to the approval of said plats of survey had been filed after . 


—- due service of notice. They, however, transmitted a petition signed 


_ i. B. Evans, attorney for J. C. Chapman and Clay county, requesting 
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that the surv ey: sin said townships 96 and 97 be extended over the lands 
represented on the plat as Lake Trumbull and Round Lake, which you 
considered an objection to the approval of the plat, and you transmit — 
it with the papers requesting instructions as to whether or not said 


surveys shall be approved by your office with a view to filing them in 


-the local office to the end that the land may be disposed of as ee 


~~ Jand of the United States. 


The plat of survey of the lands in een 96 N., R. 35 W., covers 
parts of sections 1, 2,11, 12,13 and 14... On the plat of the original - 
survey of 1856 said lands are repr esented as being covered by a body 
of water known as Lost Island Lake. The returns of the survey under 
consideration show that the original meander lines do not appr oximate 
the true meander of the lake but traverse high, rolling prairie, from 
five to twenty feet above the level of the swamp, except near the 
outlet of the lake, where the swamp extends as much as half a mile 
outside the said original meanders, and the character of the land, 
as shown by said returns, indicates that there has been no material 
change in the lake since such original survey. Thus the conclusion 

reached that this original survey was erroneous in that it did not. 
include all the public lands in said townships subject to survey is 
sustained. You report that no objections have been filed against the 
approval of the survey of the lands in this township borderi ‘Ing’ on 
Lost Island Lake and that said survey has been executed in strict | 
accordance with the instructions. . 

~The only objection to the approval of the Plat of survey. of the rere | 
‘in townships 96 and 97, R..35 W., bordering on Round and Trumbull 
lakes, reported with yout letter, is contained in a petition filed by 
W. W. Cornwall, swamp-land agent of the county of Clay, and J. C. 
Chapman, who request that the lines of survey be extended over said 
alleged bodies of water for the reason that the land embraced within 
the meander lines.shown by the plat of survey is swanip and over- 
_ flowed land which passed to une State of Iowa under the swamp-land 
eo 
No objection to the survey is made. by any one aime asa riparian | 
proprietor. The protestants, although they are. owners of lands ‘bor- 


_ dering on the meander line, do not claim under such right, but, onthe ~ 


contrary, deny that there are any riparian rights in the owners of 
lands bordering on the meander line of lakes or ponds in Iowa. They 
deny that there 1s a permanent body of water that prevents the exten- 
sion of the lines of survey, and, hence, they protest against the © 
“meandering of Round and Trumbull lakes, as such, when in fact as — 
they allege the meander line is upon a body of swamp and overflowed — 
~ land that was acquired by the State under the swamp land grant, which 
inured to the county of Clay: by virtue of the act of the legislature 
of Towa, as oved Januar y 13, +808 eranting all the swamp.and over- 
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Aowed lands ccauiel ‘under said er to the counties, respectively, | 


in which such lands are situated. 


-. With reference to this and similar clainis, the governor. of the State : 
of Iowa has addressed a letter to this Depar tment, under date -of J an- 
uary 30,1901, in which he says: 


I am advised that a number of eer are seeking to have re-surveys made of por- 


“ tions of the area of this State that were originally meandered as lakes. I write to 


gay that this State lays claim to all meandered lakebeds, and in behalf of the State I . 


desire to make formal objection to any re-survey of these lands, unless requested by 


the governor of the State or some person duly appointed and authorized to act. 


. This does not apply to ee) ee tract, but to all cae of the State originally ae 


‘ méandered. 

By letter of Febr uar y 26, 1901, he objects to the approval of these 
particular surveys upon the ground that the original surveys were cor- _ 
rectly made and the bodies of water which were meandered at the time 
were in fact lakes and the shores of the same were correctly méan- 
dered by the original township survey; that upon the approval of said 


_ survey the title to the beds of the lakes, as meandered by said survey, 


vested in the State of Iowa by virtue of its sovereignty, and the United 
States has no authority to divest the State of its title to such lake beds . 
by any resurvey thereof; that the grant by the State of Iowa to the 
several counties in said State, of the swamp and overflowed. lands. 
acquired by the State under the swamp-land grant, did not include any 
part of the beds of lakes to which the State eae title in its. sover- 
| eign right and which can not be affected by any resurvey of said lands 
in the interest of the United States or of the several counties, or of - 


any individual who may claim any title to or interest in said lake beds; _ 


and that if it is sought to establish the claim that an-error was made 
in the meandering of these lakes by the original township survey, — 


either upon the part of the United States, the counties in which such. 


lakes are situated, or an individual, such attempt raises an issue of fact 
. which can only be determined upon a hearing by the pr oper tribunal 
on sufficient notice, and the Department of the. Interior is not the 
proper forum. 

The State does not dispute the title of the county to the swamp 
and overflowed lands that properly come within the grant of Sep-- 
tember 28, 1850, but it claims to be the owner of the lake-beds 
‘in said State, not as grantee of the United States, but by virtue — 
of its sovereignty. Nor does the United States dispute the title 


of the State to the beds of the lakes and streams in said State 


that were properly meandered by an. approved township survey, Or 
claim any authority to. make a resurvey of lands that may have been 


_ formed since the survey by the recession or drying up of the waters 


of such lakes. or streams. But the United States does not, by the 
approval of a survey, part with its title to lands that were erronéously 
omitted from survey. . Such lands are government lands. ‘The power 
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to make and correct surveys of the public lands belongs exclusively. 
-to the political department of the government. (Cragin v. Powell, 128 
“Os: , 691). The Secretary of the Interior, being charged with the 
_ supervision of the public lands, is the proper tribunal to determine - 
whether the land in question was a part of the.lake bed or was public — 


land omitted from the survey (Knight v. Land Association, 142 U. S., 


161; Rood v. Wallace, 79 N. W. Rep., 449). No affidavits have Neen 
filed in support of the allegation that the lakes were properly meandered 


> by the original survey, and no reason is shown why the decision of the 


Department, of February 17, 1900, in the case of John MecClennen, 
. directing that the lands omitted trom the former surveys be sur veyed, 
should be disturbed. | 
No question of law is presented. by tl the petition of Gacnan and 
Clay county which does, as held by you, constitute an objection to the 
approval of this survey in its present form. ‘There is simply a ques- 
tion of fact as to whether Round and Trumbull lakes, as shown by the 
present survey, are bodies of water of such: permanent nature as are 
required by the manual of instructions to be meandered. If they are, 


_ the surveys should be approved. 


* ‘The petitioners allege that there is not now, and never has been, an 
acre of the land embraced in said limits that could not be eeclamied 
and made fit for cultivation; that the melting of the snows and the 
spring rains in ordinary seasons cause a sheet of shallow water to form 
over the surface of said land, but during the summer and fall the water 
will be absorbed and dried up until there will be.a.continuous growth 
of weeds, rushes, and heavy slough grass over all the land, much of 
which can be pastured in the ordinary seasons; that. in dry seasons, 
~ during the summer and fall, that portion of. ae land marked on the 
plat as Round Lake has been completely dry, and that portion marked 
‘Trumbull Lake has been so dry that stock could be pastured all over 
it; that the land is not covered by a lake of water of a permanent 
- nature so far as to be of any use to the general public, but is a menace 
to the public health. The petition is supported by affidavits. — | 
: The returns of survey show that both of said. lakes, as now mean- 
dered, are permanent bodies of water. In his report the sur veyor says: 
— Ttis claimed by some that the Round Lake is a swamp, but I think it is a shallow 
~ jake, for the reasons that it has a well defined bank and beach of gravel and sand, — 
_ anda greater part of the bottom is gravelly and rocky. I sounded the lake in many 
parts of it and found the water from 3 to 4 ft. deep except near the edges where it 
gradually ascends to the water’sedge. It isthe favorite fishing ground for the inhab- 
‘itants for several miles around. They catch many picker el and bull head fish in it. | 
The surveyor reports that six and seven years before his survey 
Round Lake was thoroughly dry and the land was planted to flax, but 
before the crop matured the water rose again. ‘He says that since 
those dry years there are many patches of rushes in both lakes, which 
_is the only reason for claiming that they are aoeay 3 
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W. Le Hemphill states in his affidavit, submitted in support of said 
petition, that he is the owner of swamp lands in township 97 N., R. 


34. W. , that are exceedingly. ' wet and liable to’ overflow during ahs _ 


spring. ‘of the year; that the natural drain from said lands is into Trum- 
bull Lake; that he has examined the outlet or natural drain from his 
swamp lands into Trumbull Lake and the natural outlet of Tr umbull 
Lake into the Sioux river, with a view of draining the same, and in. 


his opinion a shallow ditch from.6 to-10 feet, for from two to three | 


miles would completely drain ‘T’r umbull Lake and Round Lake into 
the Sioux river. | 
In an affidavit signed - K. P, Barri inger and four others it is stated — 
that Round and Trumbull lakes are very shallow beds of water and 
have not well-defined beach banks; that each of said lakes has been 
entirely dry at different times, and. the pore of said lakes have been 
planted to. crops. | 
These affidavits do not contradict the return ns of the surveyor in any 
material respect, but rather corroborate it.. The surveyor states that 
by running a line of levels along the outlet drain of Trumbull Lake a 
sufficient fall is found to drain these two lakes, but until they are 
drained it is impossible to survey them. The mere fact that the lakes 
can be drained and that in some seasons they are entir ely dry does not _ 
show that they are not permanent bodies of water. In fact the affida- 
vits submitted by ‘protestants show that their character can only be — 


changed by a process that would result not in the reclamation of | : 


.swamp land but in the drainage of a body of water from the bed of a 
lake. The permanent character of the water is shown from the fact 


_. that the meander line of the lake as surveyed by McCoy is in many . 


places coincident with the meander line of the survey of 1856, and the ~ 
“surveyor states that; it appears to be impossible that the boimdaries. of 
these lakes have changed since the original survey was made. ~The 
proprietors of lands bordering on these lakes as meandered in 1856 
where it is shown: by the present survey to be the true meander, have 
rights which should not be disregarded by the Department. Such 
persons are evidently satisfied with the surveys and are therefore not | 
protesting against their approval. a oe 

No sufficient objections to the approval of said surveys hagas been 


_ filed, and it appearing’ that they have been executed in accordance | 


-with the instructions, you will approve the same, to the end that, the 
lands omy. be sea POR of as public lands. 


Kevury a HaAsTINGS AND Paces Ry. Co. 


Departmental decision of October 24, 1900, 30 L. D., 306, recalled 
_ by Secretary Hitchcock March 12, 1901, in so far as ‘it ordered the 


cancellation of the ae company’ s selection, and directions given, ee 
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‘in view of the fact ‘that it 3 now appears that the land in question was — 
certified to the company during the pendency of the contest by Kelley, | 
that demand be made of the company for reconveyance of the land, 
based upon said decision of October 24th, and that, in due time, a 

report t be made of the result of the action taken. - 8 


a 
— 


Inpian Lanps—ALLOTMENT—SELECTION. 


Wirt Dou. 


The terms of the agreement of May 20, 1890, with the Iowa tribe of Indians, contem- 
plate a personal selection on the part of a person entitled thereto, or a selection 
In behalf of one in being or alive at the time, and there is no provision in said 
agreement for making a selection on behalf of a deceased: per son. —_ 


- Assistant Attorney: General Van Devanter to the Seer etary 0 of the . 
_Lnterior, Mar ch 13, 1901. 4 (C0. 0. Gs) 


The Conmisacine: of Indian Affairs submits a opens in the matter 
of an allotment made in the name of Willie Dole as an Iowa Indian, 
which you have referred to me for an opinion on the questions ther ein 
presented, namely, whether the first or trust ‘patent issued on said 
allotment ‘should be canceled, or whether the heirs of oe Willie Dole 
are entitled to the land allotted to him. . 

This case has previously been here upon the section as to eres : 


the Department has authority to cancel a first or trust patent where 


the record discloses that the allotment upon which such patent issued 
was improperly allowed. In view of the decision in the case of Lizzie 
Bergen (80 L. D. , 258), wherein it is held that until the issuance of the 
second or final. patent the Department has authority and jurisdiction. 
to investigate and determine as to the legality of an Indian allotment 


- and to cancel the first or trust patent issued thereon if the allotment 
was erroneously made, the case was returned to the Indian Office for 


further action, it appearing that neither the heirs of Willie Dole nor 
other parties: maine an interest. under his allotment had been given 
notice of the allegation that said allotment had been improperly allowed 
or afforded an opportunity to show cause why the first or trust patent 
— issued thereon should not be canceled. | 
The allegation, made by a homestead applicant, apainse the allot- ee 
-mentallowed in the name of Willie Dole is that the allottee died before © 
allotments were actually made to the Iowa tribe of Indians, and there- 
. fore the same was improperly allowed. From the present report of 
the Commissioner of Indian Affairs it appears that in pursuance of | 


notice several persons, members of the Iowa tribe of Indians, appeared: - 


before the Indian agent at the Sac and Fox Agency and made affi- 
— davits in penne of the claims of une heirs of Willie Dole. These 


ial 
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affidavits are to the effect that Willie Dole died about March 7, 1891; 
that he was alive when the agreement of May 20, 1890, was made and 
signed said agreement; that he was alive when that agreement was 
_ ratified by Congress on ‘Febr uary 18, 1891, ‘and was alive and selected . 
- his allotment after the allotting agent came among. them to give 
allotments, but that his death occurred before said allotments were 
approved.” Affiants further state that it was the intention of their 
people to permit all members of the tribe, who were alive at the time 
of the ratification of the agreement, to receive lands. 
It appears that no question is raised as to the date of the death of — 
‘Willie Dole. The Commissioner of Indian Affairs says that the state- 
ment that Dole was alive and selected his allotment after the allotting 
agent.came upon the reservation, taken in connection with the state- 
ment that the allottee died about March 7, 1891, is not consistent with 
the records of his office, which show that the services of said allotting 
agent commenced April 10, 1891, the instructions:issued to him for | 
making the Iowa allotments not oe been approved by the Depart-_ 
ment until March 18,1891. The Commissioner expresses the opinion, - 
however: , 

Doubtless Willie Dole, before his death and after ‘ie conclusion of the apreetvient, 
had expected the land would be allotted, and possibly had made a selection which 
he intended to take when the allotting agent should come.. As he did not die until 
nearly a month after the agreement was ratified, during which time he would have 
had the right to make a selection and to have the same allotted if an allotting agent 

had been upon the ground, I am inclined to believe his heirs are equitably entitled 
~ to the land allotted him. 

The agreement with the Iowa tribe of Indians, whereby they ceded 
certain specified lands to the United States and in which provision is 
made for allotments to said Indians, was made May 20, 1890 (26 Stat., 
753). The said agr eemient provides, among other things: 

Art. 2. Each and every member of said Iowa tribe of Indians shall be entitled to — 
select and locate upon said reservation or tract. of country eighty acres of land which 
shall be allotted to such Indian in severalty. ....... 

' Each member of: said tribe of Indians over, the age of eighteen years, shall select. 
~his or her land, and the father, or if he be dead the mother, shall select the land | 
herein provided for, for each of his or her children who may be under the age of — 
eighteen years, and if both father and mother of a child under eighteen years of age. 


shall be dead, then the nearest of kin, over eighteen years of age and an Iowa Indian, 
shall select and locate his or her eee if such person shall be without kindred as 


aforesaid, then the Commissioner of Indian Affairs, or some one by him authorized, a 


shall select and locate the land of such child. | 
Art. 3. That the allotments provided for in this act shall be made at the cost of the - 
United States by special agents appointed by the President for such purpose, under | 
such rules and regulations as the Secretary of the Interior may from time. to time 
prescribe, and within sixty days after such special agent or agents, shall appear upon 
said reservation and give notice to the acting and recognized chief of said Iowa tribe | 
of Indians, that he is ready to make such allotments; and if any one entitled to an 
allotment hereunder shall fail to make his or her-selection within said period of sixty 
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days, then such special agent shall proceed at once to make such selection for such 
person or persons—which shall have the same effect as if made by the person so | 
entitled; and when all of. said allotments are made and approved, then the residue - 
of said reservation, except as hereinafter stated, shall, as far as said Iowa Indians are 


_ concerned, become public land of the United States, 


Art. 4. Upon approval of the allotments provided for herein Sy the Secretary: of 
the Interior, he shall cause patents to issue therefor in the name of the allottees, 
which patents shall be of the legal effect and declare that the United States does and 
_will hold the land thus allotted for the period of twenty-five years. in trust for the 
sole use and benefit of the Indian to whom such allotment shall have been made, or 
in case of his or her decease, of his or her heirs or devisees according to the laws of 
the state or territory where such land is located... . . 

. Art. 10. This agreement shall be in force from and after its approval: by the Con- 
press of the United States. - : 


The name of Willie Dole appears among wie ionbtde es appended to. 
this agreement. The agreement was ratified by Congress February 
18, 1891, provision at the same time being made for the appointment 
of agents to make.allotments, including the pay and expenses of such 
agents. No other provision is made for the heirs of deceased allottees 
than that found in article 4 of said agreement. The provisions of said 
agreement as to the selection and approval of allotments are practi- | 
_ cally the same as those found in sections 2 and 5 of the act of February 
8, 1887 (24 Stat., 388), known as the general allotment act. Said sec- 
tion 2 provides, among other things: | 


That all allotments set apart under the provisions of this act shall be selected 3 
the Indians, heads of families selecting for their minor children, and the agents shall 
_ select for each orphan child. 


- Section 1 of said act provides, among other things, that— 
To each other single person under eighteen. years now living, or. who may be born 


prior to the date of the order of the President directing an allotment of the lands 
embraced in any reservation, one-sixteenth of a section. 


On August 21, 1889, the Department addressed the following letter 
to the Commissionei = Indian Affairs: 


Iam in receipt of your communication of 20th instant, enclosing letter of Special 
Agent Hatchett, now engaged in allotting lands to the Yankton Indians, in which he © 
states that he is allotting to all who were living at the date of. the allotment act 
February 8, 1887, or who were born before the date of the order of the President, 
whether they have since died or not, and asks if this is correct. : 
~ You express the opinion that it was not the intention of the act to authorize allot- 
‘ments to members of any class not in being at the time allotments are actually made. 
Your opinion is concurred in, and you will so instruct the Special Agent. - 


. The provisions of the act of 1887, above quoted, were carried into 
sections 8 and 9 of the act of March 2, 1889:(25 Stat., 888), relating to 
allotments upon the Sioux Indian reservation. On April 15, 1892 (14 | 
L. D., 463), the Commissioner of Indian Affairs ee a 


_ to be advised as to whether allotments should be made to Indians of the Sioux Nation 
who.had died since complying with the provisions of the 13th section of the Sioux 
act of March 2, 1889 (25 Stat. ares): as to election and filing their ape in the 
local land office. 
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ac that. case— 
the special allotting agent advised the ata Office that two of said sete had. 
died since complying with the provisions of said act and the parents of said children 
demanded that said allotments should be made for their use and benefit. : 
“In response to the Commissioner’s request, the Department trans- 
mitted an opinion of the Assistant poTtey serene in which it was 
stated, among other things: | 


_ The attention of the Department is called. to its communication, dated Aes 21, 
1889, rélative to the general allotment act of February 8, 1887 (24. Stat.; 388), in 
_ which the opinion is expressed: that said act did not intend that allotments should 


' be made to members of any class ‘‘not in being at the time the allotments are actu-. 


- ally made,” and the Acting Commissioner requests ‘‘to be advised .as to whether . 
deceased Indians of the Sioux Nation who belonged to the class herein referred to ~ 
should have allotments made to them upon the ceded lands of the Sioux Reservation.’’ 


After then stating that allotments should be made | in such instances, 
the opinion continued: 


: Nor is this view in conflict with the deparinental decision referred to relative to 
allotments under the act of 1887. In that case, there had been no selections made, 
and no applications filed in the local office as required by law, and the Acting Com- 
“missioner, in his letter of August 20, 1889, says: ‘Heads of families and single per- 
- sons over 18 are required to select. for theinselves, and to do this must be alive. No 

| provision is made for the selections of persons not alive, and I see nothing in the act . 
which contemplates such selections.’’? In the case presented selections have been 
made, and it only remains for the Department to carry out the wishes of those 


authorized to make the same to secure to the heirs of me applicants the use of the | 


lands so selected. 

_ I am therefore of opinion, and so advise you, that w ities sclections of land have 
been received in the local land office under the provisions of said section thirteen. of 
the act of 1889, and there are no prior valid claims thereto, the same should be duly 
allotted, and in case of the death of the allottees prior. to such approval, patents 
should issue as required in said section eight. 


— On August 2, 1893, the Department rendered decision in the case of | 
Florence May Ree 7 L. D.,. 142), an Indian allottee at the Yankton 
Agency, South Dakota, upon the question— ; | 


as to whether an allotment made in the field shall be confirmed to an. allottee who 
dies. between. the date of the selection and the approval of the schedule by the 
- Department.. 


It was said in that case: 


- The first question propounded came up in connection with allotments upon Sioux | 
- lands under the provisions of the act.of March 2, 1889 (25 Stat., 888), and was sub- 
mitted to the Assistant Attoney-General for hisopinion. He held that in case of the 


decease of an allottee aiter selection and prior to approval thereof the allotment should 


_ be confirmed to the heirs of such allottee, and that opinion was adopted by the Depart- 
_ ment (14 L. D., 463). The provisions of said act of 1889 are the same as to the mat- 
~ ter under eonsiderstion as those of the general allotment act of February 8, 1887 (24 
‘Stat., 388), and the same rule should govern under both acts.’ You are advised that — 
the Department holds that when an allottee dies aiter selection and prior to approval — 
the allotment will upon approval be confirmed to the heits of such deceased allottee. 


_ The language of the agreement with the Iowa tribe of Indians Is, 
‘that the members thereof * ae be anaes to select and waa upon | 


pee DECISIONS RELATING TO THE ‘PUBLIC LANDS. 


a need quantity of Jand. The right of each and ever ry member of 
said tribe to an allotment was ther efore not fixed by the ratification. © 
of said agreement, but only their right to make selection was thus 
fixed, and the approval of the allotment is contingent upon such selec-_ 
tion. The ‘‘selection” contemplated by the agreement is evidently. — 
one made within a specified time after notice under the supervision of 
. a regularly designated special agent. While authority is given such 
agent to make selection for an absentee entitled: thereto—‘‘ which shall 
have the same effect as if made by the person so entitled”—there is: 
no provision for his making a selection on behalf of a deceased person. 
The terms of the agreement, which follows the language of the gen- 
eral allotment act, contemplate a personal selection on the part of a 
person entitled thereto, or a selection in behalf of one in being or alive 
at the time. In the case under consideration, Willie Dole did not . 
_ make a selection before he died,-as required by the law; in fact, never” 
made any selection. at all. Hence, under the rule already laid down | 
_ by the Department as above, the allotment in his name was impr operly 
_ allowed, nor could it be confirmed to his heirs, he having failed to 
make a election prior to his death, or anyone for him prior thereto. — 
[am therefore of opinion, and so advise you, that, under the ruling 
in the case of Lizzie Bergen, supra, the patent issued in 1 the name of — 


~ ‘Willie Dole should be canceled. 


Attention is hereby invited to the prayer of the eilon of Willie 
- Dole, that in the event of the cancellation of his patent she be allowed 

compensation for the improvements placed upon the. land covered 
thereby. This is a matter for fur ther inyesuisavion nee action by the. 


7 Commissioner of Indian Affairs. 


: Appr oved: 
K, A. Hirencock, — 
Searciiry: 


INDIAN LANDS-ISOLATED TRACT—ACYT OF AUGUST 15, 1894. _ 
Joseru 8S. Wuitr.- 


The act of August 15, 1894, opening to settlement and entry certain lands in the 
. Siletz Indian reservation, constitutes the only authority for the disposal of. 

- such lands, and provides for their disposal. only under the mineral and townsite 
laws or to actual settlers under the homestead laws; hence said lands are not 

. subject to the provisions of the law relating to the sale of isolated or disconnected _ 
tracts. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
; ee) s2 °C March 18, 190L, (Cd. G.) 


~ Joseph S, White aie from your office ogee of October 29, 
= 1900, refusing to order into market, as an isolated tract, lot 4 of Pee 
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1. and lots 5, 6, and 11. ee. oe 9, ie B:.Oig hy i W. ieee City, 


= Oreson, land district, 


The authority for the sale of isolated re is found in eadtion 2455 
of the Revised Statutes, as amended by the act of eee 26, qeee 
(28 Stat., 687), which is as follows: 


It shall be lawful for the Commissioner of the General Land Office to side into _ 
market and sell for not less: than one dollar and twenty-five cents per acre any iso- 
lated or disconnected tract or parcel of the public domain less than one quarter sec- 
tion which in his judgment it would be proper to expose.to sale after at least thirty — 
' days’ notice by. the land officers of the district in which such lands may be situated: 
Provided, That lands shall not become so isolated or disconnected until the same. 
- have been subject to homestead entry for a period of three years after the surround- 
. ing land has been entered, filed upon, or sold by the Government: Provided, That 

not more’ than one hundred and sixty acres shall be sold to any.one person. — 


‘The applicant contends that the lots in question are isolated tracts 
because of being surrounded by entries and allotments which were 
made more than three years prior to the date of his application, July 
26, 1900; and that therefore, since they contain in the aggregate less 
than one quarter section, they are subject to disposal under said section 
2455 as amended. | 
- The tracts naptied for are a part: of the Siletz Than reservation 

opened to settlement. by the act of ove 15, 1894 (28 Stat. , 826), | 
which provides: | 

The mineral lands shall be disposed of under the laws sppllesbie diet and the 
- balance of the land so ceded shall be disposed of until further provided by law under 
the town-site law and under the provisions of the homestead law: Provided, however, 
That each settler, under and in accordance with the provisions of said homestead 
laws shall, at the time of making his original entry, pay the sum of fifty cents per 


_ acre in addition to the fees now required by law, and at the time of making final — 
proof shall pay the further sum of one dollar per acre, final proof to bé made within | 


five years from the date of entry, and three years’ actual residence on the land shall 


be established -by such evidence as is now red? in homestead proofs as a pre- 
requisite to title or patent. 3 | 7 

This act has reference and is limited to cer tain speciiied anda in ins 
_ Siletz reservation, and it provides 1 in specific manner for. their disposal. 
By its terms the ceded lands in said reservation not subject to disposal 
under the mineral and town-site laws are to be disposed of under the 
provisions of the homestead laws. It seems clearly to have been 
intended by the proviso thereto to limit the disposal of such lands to © 
actual settlers under the homestead laws only; and the specific provi- 
sions therein made as to such disposal are not consistent with any other 
view. This act constitutes the only authority for the disposal of these 
lands, unless the general provisions of section 2455 of the Revised 
Statutes, as amended by the act of February 26, 1895, can be construed 
as extending to such lands, thereby repealing to that extent the pro-— 
visions of the act of August 15, 1894. If the later act can be held to 
Create: aS a. repeal of the former, it must be by implication only, there 
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7 being no express ore of repeal i in the ieee act. Repeals by implica- — 
- tion are not favored. In Frost v. Wenie (157 U.S., 46, 58), cited with - 
approval i in United States v. Healey (160 U.S., 136, 1477), it was said:- 


It is well settled that repeals by implication are not to be favored. And where 


- two statutes cover, in whole or in part the same matter, and are not absolutely 


irreconcilable, the duty of the court—no purpose to repeal being clearly expressed or _ 
indicated—is, if possible, to give effect to both. In other words, it must not be sup- 
posed that the legislature intended by a statute to repeal a prior one on the same 


subject, unless the last statute is so broad-in its terms and so clear and explicit in 


its words as to show that it was intended to cover the whole subject, and, therefore, 
- to displace the prior. statute. | | 


The provisions of section QABB of the Revised Statutes, as amended 
by the act of February 26, 1895, are not absolutely irreconetlable with 
the provisions of the act of Anpust 15, 1894, and it is possible to give 
effect to the provisions of both acts. In the case of W. D. Harrigan 
(29 L. D., 153), which was similar’ in every material respect to the case 
at bar, the Department held that the land there in question was not 
subject to the provisions of the amended section 2455, but to disposal 
- under the homestead law only. It must be held ther efore that the 
land here in question is not subject to the provisions of the law relat- 
ing to the sale of isolated or disconnected tracts. See cases of Wil- 
liam C. Quinlan (80 L. D., 268) and State of Utah eT L. D. ee 
The decision of your office is affirmed. 


FOREST RESERV ATION—LIEU SELECTION—ACT OF JUNE ce 1897. 


INSTRUCTIONS. 


_ Before any sdlechion under the exchange provisions of the ack of June 4, 1897, can 
be approved, whether the tract relinquished as the basis therefor is covered by. 
an unperfected bona fide claim or by a patent, it must be duly determined that 
_the land selected was, at the time of selection, of the character and condition 
subject thereto, and also that the tract relinquished was, at the same time, sub- © 
ject to the relinquishment. Such detertnination, however, in any case wherein — 
the tract relinquished i is covered by a final certificate, does not call for or require 
the issuance of a patent for such relinquished tract, but is instead, in effect, a 

determination that patent shall not issue upon such certificate, that the full legal 
title to the tract is not to pass out of the government by virtue of the-certificate 
or of the law under which the same was issued, and that whatever right or title 

| had previously passed from the government has been returned to it. 


| ‘Seorekary Hitchcock to the Commissioner ¢ of the General rT Ofc, ia 
(W. Y. D.) | a March 19, 1901, ne. B., Jr.) 


The Department 1 is in niranaipe of your letter of the 20th ultimo, asking 


to be advised whether, in case of a selection under the exchange provi- 


sions of the act of June 4, 1897 (30 Stat., 34, 36), in heu of a tract of 
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land for whieh patent has not t issued, but which is cover ed by a, final 
certificate— | | : 

a relinquishment can be allowed [accepted] and patent ‘asad for the selected tract, 
- leaving the question of actual compliance with law and the proper issue of final cer- . 
tificate undecided and to be thereafter passed upon in regular order. In other words, 
can a lieu selection be allowed and patent issued therefor, before the validity of the 
final certificate on the original entry or claim is finally passed upon: by the issue of 
‘patent therefor—on the presumption of regularity in the proceedings i in the local 
offices on which the validity of the final certificate depends? 


- You are advised that before any selection under the said provisions 
of the act of June 4, 1897, can be approved, whether the tract relin- 
quished as the basis therefor is ‘‘covered by an unperfected bona fide 
claim or by a patent,” it must be duly determined that the land selected | 
- was, at the time of selection, of the character and condition subject. 


2 thereto, and also that the tract: relinquished was, at the same time, 


subject to the relinquishment. Such determination, in any case — 
wherein the tract relinquished is covered by a final certificate (which 
case belongs to the first of the two classes of cases indicated in the 
statute), does not, however, call for or. require the issuance of a patent 
for such telinqnished: tract, but is, instead, in effect, a determination 
that patent shall not issue upon such certificate, and that the full legal 
title to the tract is not to pass out of the government by virtue of the 
certificate or of the law under which the same was issued, and that. 
whatever right or title had Dremously ai from the government 


7 has been returned to it, 


If, as your letter seems to suggest, an nnjsertouted! bona fide elainn 
upon which final certificate has issued must be “finally passed upon 
by the issue of patent therefor,” before the. relinquishment thereof 
and the selection based thereon can be accepted and approved, respec- 
tively, it would'seem to follow that a similar course must be pursued, 
as well, in case of such a claim upon which certificate had not issued 
at the date of the relinquishment and, perhaps, could not issue under 


the law governing the claim for several years thereafter; in other 


words, that in all cases of selections based upon relinquishments of 
unperfected bona fide claims, such claims must be carried.to final cer- 
tificate, and ‘‘finally passed upon by the issue of paves therefor,” | 
before the selection could be approved. 

_ It will scarcely be seriously contended that the law or good adminis- 
tration cna requires or ae any § such. cour se. 
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‘USE OF TIMBER ON NON-MINERAL PUBLIC LAND—ACT OF MARCH : 
; 1901. se 


INSTRUCTIONS. 


| Commissioner Hermann to Special Agents o yf ‘he General Land ac aad 
| March 20,1901, | | 


The act of ee approved March 3, 1901, ‘entitled “An act to 
amend chapter five hundred and fifty-nine of the Revised Statutes of © 
__ the United - States,” approved J March third, eighteen hundred and 
ninety-one, provides as follows: 
That the provisions of chapter five hundred A Aivaiing of the Revised Statutes 
. of the United States, approved March third, eighteen hundred and ninety-one, lim- 
iting the use. of timber taken from public lands to residents of the State in which 
_ such timber is found, for use. within said State, shall not apply to the south slope of 
Pryor Mountains, in the State of Montana, lying south of the Crow reservation, west 


of the Big Horn river, and east of Sage creek; but within the above described bound= 


aries the provisions of said chapter shall apply equally to the residents of the States 
of Wyoming and Montana, and to the use of timber taken-irom the above-described. ‘ 


tract i in either of the above-named States. 


Said act extends to citizens of Monfana and wong the privilege 2 
of taking timber under the provisions of said act of March 3, 1891, 
from the tract. specified in the State of Montana for use in either of 
said States. 

In taking such timber the rules and sasulntons ee by the : 
circular .of F ebruary 10, 1900. (29 L. D., 572), containing ‘‘rules and 
regulations governing the use of timber on non-mineral “public lands 
in certain States and Terr itories under the act of March 3, 1891 (26 | 
Stat., 1093), as. extended by the act of February 138, 1893 (27 Stat, 
A44), : must be observed and. the timber must be aon for purposes 
specified in said circular. : 

Approved: 
i A. Hrroncoor, 
| Secretary. + 


— ee 


| COMMUTATION OF HOMESTEAD ENTRIES—ACT OF JANUARY r 265 1901." 
| INSTRUCTIONS. 


| Comanéssioner ae to registers and receivers, United States Land 
| Offices, March 21, 1901. 


- Your attention is called to the provisions of the act of Cis of 
J anuary 26, 1901 (Public No. 22), entitled ‘An act to allow the com-. - 
mutation of homestead entries in cer tain. cases,” which reads as follows: 


E That the provisions of section twenty-three hundred and one of the Revised Statutes 
ofthe United States, as amended, allowing homestead. settlers to commute their 
- homestead entries, be, and the ae hereby are, extended to all homestead settlers 
affected by or entitled to the benefits of the provisions of the act entitled ‘Au act 
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providing for free homesteads on the public lands for actual and. bona fide settlers, 
and reserving the public lands for that purpose,’’ approved the seventeenth day of | 
May, anno Domini nineteen hundred: Provided, however, That in commuting. such 
entries the entryman shall pay the price provided in the law under which ee 
entry was made. 


You will observe that this act extends the provisions of Section 2301 
U.S. BR. S., as amended, allowing homestead settlers to commute their 
homestead entries to all homestead settlers affected by or entitled to. 
the benefits of the provisions of the Free Homestead Act of May it, 
1900 (81 Stat., 179), and contains the proviso— 


‘That in commuting such entries the entryman shall pay the price provided : in fie 
law under which original entry was made. 


This proviso is general in its terms and applies to all lands in ceded | 
Indian reservations affected by said act of May 17, 1900. | 
. The following is a list of such ceded Indian reservations, showing 
the acts under which the respective reservations were opened to home- 
| oe entry and the price per acre fixed Py statute: 


NAME. STATE. _ ACT. _ PRICE PER ACRE. 


Great Sioux .....-.....-- North and.South Da- | March 2, 1899, Sec. 21. (25 | $1.25, $.75 or $.50, ac- 
er kota. 4 Stat., 888) . | cording to date 
BF land was disposed. 
. of. 
Porta i. cl cece! Nebraska nate tatcaetsaees MO oie stats aed Do 
Chippewa. .< 20. sdveseesel, ‘Minnesota.......-.++- January 14, 1899, Sec. 6. (25 } °° | $L25 
: : - Np Stat., 642) — e| =. | 
- Sisseton and Wahpeton..| North and South Da- | March 3, 1991, Sec. 30. (26| .'— +, $2.50 
| Kota, Stat., 1038) iy ele, . 
Fort Berthold ........... North Dakota ........ March 3, 1891, Sec. 25. (26 $1. 50 
a i. . Stat.,1035) ee 24 
CHOW ssceeetenadbeeaws oo] MOMGAMD, waicee ced aedes March 3, 1891, Sec. 34. (26 a — * $1.50 
an oe | Stat., 1043) a 
Coeur d’Alene........-.-; Idaho ..-:......... »..| March 8, 1891, Sec. 22, (26) $1.50 | 
. 3 —— Stat., 1031) . A Me eee ee a 
- Sac and Fox and Jowa..| Oklahoma............ February 18, 1891,Sec.7. (26| $1. 25 
| |. me Stat., 759) . ae . 
Absentee Shawnee, Pot- |....- OO cavaset iieawccen March 3, 1891, Sec. 16. (26 $1.50 
tawatomie and Chey- ae _ -Stat., 1026) 
enne and Arapahoe, oe aoe : 
Cherokee, Pawnee and |..... OO iawn cewes cuca March 38, 1893, Sees. 10 and 13. | $2.50, $1.50 and $1.00, 
Tonkawa. | (27 Stat., 644) according to loca- 
. , oe . tion. . - 
Kickapoo lands....-.....|..--- dOcuzsedcs .-se+e-| March 3, 1898, Sec. 3. (27 $1.50 
| . Stat., 563) ai ieee . 
- Yankton Siolx.......--: South Dakota......... August 15, 1894. : Stat., | — $3. 75 
Apes a ~ 319) . 
Nez Perce ..........----- TASHO vine seiieeenci. August _ 15, 1804, (28 Stat., eee SOE 
Tee a i 326-332) | eae | 
B51: 1 Aen ee areeeese Oregon ..............-| August 15, 1894, (28 Stat., . - $1.50 
ite Gye a a | ge 323 and 326) | aes 
Southern Ute........-..- Colorado . Beate settee February 20, 1895. Ae Stat. |-  — - $1. 25 


ae 
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“2 
~ Under section 9301, R. S. U. S., as amended 7 the act of Mar ch 3, 
1891 (26 Stat., 1095), homestead eates on land in the ceded portion 
of the Great Sioux reservation in South Dakota, based upon settle- 
ment made subsequent to the act of March 3, 1899 (30 Stat., 1102), 
~ might have been commuted prior to the act of January 26, 1901, upon 
payment of $1.25 per acre, including the final homestead commissions, 
in addition to the Indian price per acre; but the act last referred to 
is construed to provide a general plan for the commutation of home-. 
stead entries on the ceded Indian reservations above named, making 
the price per acre fixed by the respective laws under which seh reser- 
vations were opened to homestead entry the price to be paid upon the — 

- commutation of such entries, thus super seding the special law affect- 

ing the commutation of homestead entries in the Great Sioux reser- 

vation in South Dakota, above referred to. . | 

In case of the commutation subsequent to January 26, 1901, of ab 
homestead entry in any of the ceded reservations above said, the 
entryman will be required to pay the price per acre fixed by the act 
under which the land entered became subjeet to aomestend ently: 

. Approved: 

: E. A Hircencoc,r; 

Seorsiors oF 


ie OF. ‘TIMBER oe NON-MINERAL PUBLIC LAND—ACT- OF MARCH 3s 
=) | 1901. 


INSTRUCTIONS. 


Comanissioner Hermann to Speerat Ag gents 0 J a General Land es 
March 22, 1901. | 


The act of Congress approved March 2) 1901 ‘Public. No. 160), 
oa provides— ; 


| ‘That section eight of the act entitled “An act to ‘repeal timber-culture: laws, and 
for other purposes,’’ approved March third, eighteen hundréd and ninety-one, as 
amended by an act approved March third, eighteen hundred and ninety-one, chapter 
five hundred and fifty-nine, page ten hundred and ninety-three, volume twenty-six, 
United States Statutes at Large, be, and the same is ‘hereby, amended as follows: 
After the word ‘‘Nevada’’ in said amended act, insert the wor ds ‘California, Oregon 
ara Washington.” : , 


This act extends to residents of the States of Califor nia, , Or egon ind 
Washington the pr ivilege of taking timber from public Tands in said 


_ States under the provisions of said act of March 3, 1891. 
In taking such timber the rules and eopaldion: ere | in the - 


circular of Vebruary 10, 1900 (29 L. D., 572), prescribing “‘rules and 
regulations governing the use of timber on.non-mineral.-public lands - 
in certain States and Territories, under the act of March 3, (1891 oe 
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‘Stat., 1093), as extended by the act of February 13, 1893 (27 Stat. 
444),”’ must be observed and the timber must. be taken for the pur- 
poses specified in said circular. : 
Approved: - a 
K, A. Hircncocg, 7 
Secretary. — 


—————— 


Ciry or End. 


| Motion for review of departmental decision of November 23, 1900, 
30 L. D., 352, denied by Secretary Hitchcock March 28, 1901. 


ABANDONED MILITARY RESERV ATION—STATE SELECTION-SECTION Rs 
ACT OF FPEBRUARY 13, 1891. 


- 


Rouse ». STATE OF MONTANA. . 


; The cer ineation of inde by the land department, acting within ‘the scope o its 
authority, deprives the Department of all jurisdiction over them. te 


‘The provision in section two of the act of February 13, 1891, for the reversion of the 
lands granted by said section in the event of non-use, is a noneitide sutecoucey 
and can be taken advantage of only by the grantor. - 


- ‘Seereta Y Hitchcock to the Commissioner of thé General Land Office, 
SOWSY.D,) os _ - March 27, WOR (JS. H.) 


The SE. 4 of SE. ¢ of Sec. 10, the HE. % of NE. 4, and NE. + of SE.¢ | 
of See. 15, T. 2S.,R.6E., Bozainan: “Montana, land ae are a | 
part of the former Fort Ellis: military reservation: subject to disposition 7 
under section 2 of the act of ie eRe 18, 1891 (26 Stat.; eo which 
; provides— a | | 

- That there is hereby granted to the State of Montana one section of said reserva- 
tion, to be selected according to legal sub- -divisions so as to embrace the buildings and 
improvements thereon, to.be used by said State as a permanent militia camp-ground, 
or for other public purpose in the discretion of the State legislature: Provided, that 
_whenever the State shall cease to use said’ lands for pee purposes the same shall 

revert to the United States. . 

~ On November 28, 1891, the State of Montana made scledtion of a 
section, containing 640 acres, which embraced the lands in- question. 
This selection was approved, subject’ to the condition named in the act, - 
and on April 26, 1892, ai approved selection was’ “certified to the 
State. 

On August 17, 1900, Nelson L. Rouse filed his homestead application | 
for the above- osc hed tracts, which was rejected by the local officers” 
because of the prior selection thereof by the State of Montana. Rouse, 
at the same time, filed his affidavit of contest against the State’s selec- 
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tion of said tract, alleging therein that the State is not using, and has 
not for about four years used, any of said lands for encampment, or — 
any other public purpose, and that, under the terms of the grant, the 
land had ‘reverted to the United States; and he asked a hearing. No 
hearing was, however, ordered, and Rouse appealed. | 
On October 4, 1900, your ine decision held that, where a grant is 
made by the government upon con ditions, an individual can not attack 
the title on the ground that the grantee has failed to perform a con-— 
dition named; that the legal title having passed from the United States, 
the jurisdiction of the land department over the same has ceased. The . 
rejection of Rouse’s application to enter the land was affirmed and his — 
application to. contest the State’s selection was denied, from which 
action Rouse has appealed to the. Depar tment. 4 
It is well settled that the certification of lands by the land depart- 


_2 ment, acting within the scope of its author ity, deprives the Department 


of all jurisdiction, over them. Garriques v. Atchison, Topeka and 
- Santa Fe Railroad Company (6 L. D., 548). 

The pr ovision in section 2 of the act of February 138, 1891, for rever- 
sion of the lands in the event of non-use is clearly a condition ‘subse- 
‘quent, to be taken advantage of only by the grantor. In what manner 

this reserved right of the gr antor must bea asser Bo depends upon the 
character of the gr ant. a | 

If it bea private grant, that right must be asserted by entry, or its equivalent; if 
the grant be a public one, it must be asserted by judicial proceedings, authorized by 


law, the equivalent of an inquest of office at common law, or there must be some 
legislative assertion of ownership of the property on account of a breach of the con- 


| dition. Schulenberg ». Harriman (21 Wall., 63), and cases cited. 


No action has been taken in the manner prescribed to enforce ie | 
forfeiture, and the grant remains in effect binding upon the govern- 
ment and third parties. 

Your office decision rejecting the ¢ application by Rouse 1 18 affirmed. 


Jones v. PuTNAM, 


- Petition for rehearing in this’ case, in which departmental. decisions 
were rendered October 31, 1898, 27 L. D., 575, and, on motion for 
review, January 9, 1899, 28 L. D., 11, denied a Secretar Mg Hitcheock 
March 29, 1901. 
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RIGHT OF WAY—INDIAN RESERVA TION—REGULATIONS OF APRIL 18, 
1899, AMENDED. a 


‘Reeutarions, a 


i Acting Secor eter y Fae to the Commissioner of Indian Aptis, April : 
_&; 1901. | 


| Paragr sh 18 of the opal ians ‘pened April 13; 1899 (a8 L. D., 457 jg « 
under the act of ee 2, 1899 (30 Stat., 990), is hereby amended as 
follows: | 
— 18.—In filing maps of location for appr oval under this act, fie: same 
should therefore be accompanied by the affidavit of the pr esidont or 


- other principal officer of the company, defining the purpose, intent, 


and ability of the company in the matter of the construction of. the 

proposed road. Further, each map should be accompanied by evidence 

of the sérvice of an exact copy thereof and the date of such. ser vice, 
as follows: 

; 1.—In the case of lands in any Tidiin reservation, or reserved for — 
| any purpose In connection with the Indian ser wo upon: the egent or 
other officer in charge. 

9, —In the case of lands of one of the Five Civilized Tribes in indian 
Territory, upon the principal officer of the tribe aud also upon the 
Indian agent in charge. _ : 

3.—In the case of an allotment. not sites a reservation and not 
- upon lands of one-off the Five Civilized Tribes, upon the agent or » 
~ other officer under whose supervision such allotment falls and upon the 
allottee or owner, if living upon or in the vicinity of the allotment, 
and if not living fiesson or in that vicinity, upon the person in actual. 
possession of the allotment, and if ‘no person be in actual possession 
_. thereof, then by posting in a conspicuous place upon the land a concise | 
~ notice of the application for the right of way across the same. 

4,—In ease of an allotment within a reservation or upon lands of one 
of the Five Civilized. Tribes, in addition to the service required by | 
subdivisions 1 or 2 hereof, whichever is applicable, a concise written — 
notice of the application for a right of way across the allotment shall — 
also be served upon the allottee or owner if living upon or in the 
vicinity of the allotment, and if not living thereon or in that vicinity, 
upon the person in actual possession of the allotment, and: if no person 
be in actual possession thereof, then by posting in a conspicuous place ~ 
upon the land, which notice shall recite the fact that a copy of the 
map of the proposed right of way may be —— on application to 
the agent or officer in chart ‘ge. 

5.—When personal service upon an diigic or owner Hor allotted land 
is not had, service under subdivisions 3and 4 hereof shall be accom- 
* panied by a certificate of the agent or other officer under whose super- 
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~ vision. the allotment falls, stating the existence of the specific facts 4 
justifying the particular manner of service employed. | 
_ This amendment shall take effect immediately, but service had at - 
any time before the expiration of thirty days herefrom in conformity _ 
with the original regulations will be deemed sufficient, and thus no 
confusion need result from the amendment. 





UINDIAN ALLOTMENT-SECTION as ACE OF FEBRUARY cl noes 


-Reeubations. 


| Seor story Hi itchoock to the Comindesioner of the General Land Offs 
: . April 10, 1901. 


In the case of Lizzie Bergen (30 L. D. ,. 258) it was field that the 
issuance of a first or trust patent under the Tadiad allotment law is to — 
be likened unto the issuance of a final or patent cer tificate under the 
- public land laws, leaving the legal title in the United States and 
placing the equitable title in the Indian allottee; and that until the | 
legal title passes out of the United States by the issuance of the ulti- 
‘mate or final patent, the allotment law is in process of administration, 
and the Secretary of the Interior possesses authority and jurisdiction, 
‘upon appropriate notice, to investigate and determine the legality of 


- the allotment and to take such action as will prevent an improper or ~ 


‘unlawful allotment being carried to final patent. Rules governing the 
- administration of section four of the Indian allotment act of February 
8, 1887 (24 Stat., 388), as amended by the act of February 28, 1891 
(06 Stat., 749), were approved June 27, 1899 (28 L. D., 564 and 569). 
Further rules governing the investigation and cancellation of Indian - 
allotments where first or trust patents have been issued were made in 
the Lizzie Bergen decision (30 L. D. , 258, 267-8). 7 

In the investigation of charges preferred by individuals epee 
allotments where first or trust patents have been issued, the following 
additional rules will be observed: 

1. The charges must be filed in the proper isa iad office in és s 


form of a duly corroborated affidavit, clearly setting forth the specific. 


a rounds for such charge. The local officers will forward the papers 
~ to the General Land Office, which will at once give the Indian Office ~ 
full information thereof. — 
2. In those cases where the ics involves only. ac matters as 
are, by the reg ulations of June 27, 1899, committed to the determina- 
tion of the Gener a] Land Office, that office will cause a preliminary 
investigation as to the truth and merits of the charge to be made by a 


special agent, and the charge will be dismissed unless there appears to 
__ be strong probability that it is tr ue and will require a nce es of 


— the allotment. | 
3. In those cases where the charge mvones oy wth matters as 


DECISIONS RELATING TO THE PUBLIC LANDS. — 547 
are by said regulations iomes es the determination of the Indian 
Office, the papers will be forwarded to that. office, where such an 
investigation shall be made as will enable that office:to ascertain the . 
probable truth and merits of the charge,:and the charge will be dis- 
missed unless it appears to be sustained to such an extent as to a ob- 
ably require the cancellation of the allotment. | “2 

4. In those cases. where the charges involve matters of both anes, 
“the preliminary investigation will be conducted by the General Land 
Office, the Indian Office furnishing any information it. may have or be 

able to obtain in respect to the allotment, : | 

5. Where. there is a strong probability that the hanes is. true and 
will require a cancellation of the allotment, a hearing shall be had. 
before the proper local land officers, after due notice to all parties. 
- The taking of testimony and other proceedings in such hearings will 
be in accordance with the rules of practice governing proccumey | 
before local land offices. | 

6. Persons presenting charges Against an indian allotment must 
assume and pay the expense of the hearing, if one is ordered, but 

they can not: acquire a preference right to make entry of the land upon 
cancellation of the allotment. Section 2 of the act of May 14, 1880 
| a Stat., 140), does not apply to proceedings of this character. 
meets 6 These regulations shall take effect at once, and it is directed that 
pr oceedings in all cases now pending, wherein a hearing has not been 
had, shall be suspended until the pr eliminary investigations her eln » 
pr ovided for shall have been made. | | 


_ SOLDIERS’ ADDITIONAL HOMESTEAD ENTRY-SECTION 17 7, ACE OF © 
. ‘MARCH 8, 1891. - 


Sova nek Lumber Company, ueseuae, 


A slates gadieondl howiesiend. entry upon “which the final commissions haye not 
_ been paid and the final receipt has not issued is not within the confir matory pro- 
visions of section seven of the act of March’3, 1891. : 


| (Secretary Hitchcock to the Commissioner of the ae al Land Offtee, 
| (W.V.D.) oo _ April 18, 1901, , (G.B.G.) 


There are cighty acres of land involved in this case, being the N. 4 
of the SW. 4 of Sec. 27, T. 97 N., R. 6 E., Susanville land district; 
California. October 1, 1875, ies H. Schouten made soldiers’ addi 

- tional entry therefor, based on an original entry theretofore made by. 

. him for 110.78 acres of land. At the time of making his additional 
entry he paid to the reveiver at the local land office $6.85, this being 

_ .the amount of fee due the United States and commissions due to the. 

register and receiver upon the allowance of the entry. He also paid 
to such receiver, at the same time, the further sum of $38.48 as excess 
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for the aggregate acreage.covered by his original and additional entries 


‘ over and above one hundred and sixty acres. The receiver’s separate 


receipts for these sums issued to Schouten at the time of payment. . 


But the commissions, payable to registers and receivers upon. home- 


stead entries under paragraph 3 of section 2238 of the Revised Statutes, 
_ “when the claim is finally established and the certificate therefor issued. 
as the basis of a patent,” were not paid or tendered at the time of the 
entry or subséquently, and neither the receiver's final receipt nor the © 
register’s final certificate of entry has issued. | 

.By sundry mesne conveyance and: judicial pr oceedings Whatever 
rights were acquired by said additional entry passed to and became — 
vested in the Sierra Lumber Company, in so far as such conveyances 
and. proceedings could transfer an.interest in gover nment land. “upon 
which final payment had not been made. 
By direction of your office, March 11, 1890, Schouten was notified 

that he would be allowed sixty days within hich to approximate his 

entry to one hundred and sixty acres, and the Sierra Lumber Company 
was advised of this action.. The approximation was not made, and, 
November 7, 1894, your office held the entry for cancellation. The: 
parties in interest ‘had due notice of this action, but did not appeal 
therefrom, and, on April 15, 1895, the entry was canceled. 

February 19, 1900, attorneys for’ the Sierra Lumber Company. _ 
addressed a communication to your office, suggesting that under the 
present rulings of the Department it Would seem that the cancellation 
of said entry was error, and requesting ‘that the entry be reinstated 
and passed to patent: under the confirmatory. provisions of section 7 of 
the act of March 3, 1891 (26 Stat., 1095, 1098-1099). By decision of 
_ October 10, 1900, this request was ree by your office, and the 
company has appealed to the Department. | 

The appellant relies upon both the body and proviso of section 7 of 
said act of March 3, 1891, for a confirmation of this entry. aes much ; 
of said section as is applicable to this case is as follows: 


all entries made under the pre- emption, homestead, desert-land, or timber-culture 
- laws, in which final proof and payment may have been made and certificates issued 
and to which there are no adverse claims originating prior to-final entry and which 


have been sold or incumbered prior to the first day of March, eighteen hundred and‘. 


eighty-eight, and after final entry, to bona fide purchasers, or incumbrancers, for a 
valuable consideration, shall, unless, upon an investigation by a government agent, 
fraud on the part of a purchaser has been found, be confirmed and patented upon 
presentation of satisfactory proof to the land department of such sale or incumbrance: 

_ Pr ovided, That after the lapse of two years- from the date of the issuance of the- 
receiver’s receipt upon the final entry of any tract of land under the homestead, 
_timber-culture, desert-land, or pre-emption law s, or under this act, ‘and when there 
shall be no pending contest or protest against the validity of such entry, the entry- 
man shall be entitled to.a patent, conveying the land by him entered, and the same 
shall be issued to him; but this proviso shall not be construed to require the delay 
of two years from the oe of said entry before the i issuing of a patent therefor. 
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Gass the Arewont practice no final. pr oT. as such is requir ad upon. <¢ a 
soldiers’ additional entry. Upon the presentation of an application at 
the local-office for such an entry, in cases like the present one, where 
the soldiers’ additional right has not been theretofore’ certified, the 
rule is that the local officers shall make a proper notation on the records. 
of their office, showing the pendency of the application and the conse- 
| quent segregation of the land. The application must then be forwarded - 
to your office, where it will be either rejected or authorized. If author- 
ized, the register | and receiver will upon notice thereof require the 
applicant to pay the same fee and commissions as in cases of original 
homestead entry, and the receiver. will issue receipt for the money 
paid. Then, to complete the tr ansaction, the applicant will pay the 
usual final commissions on the tract entered, for which the receiver 
will issue his receipt and the register his final certificate. of entry. 
(See circular of the General Land Office of July 11, 1899, pages 29-30.) 
_ This was not the rule when Schouten’s soldiers’ additional entry was — 
allowed. The practice was then governed by a circular of your office, 

_ addressed to registers and receivers of United States land offices, dated — 
March 28, 1873, the concluding paragraphs of which are as follows: 
Where persons entitled to the privilege. shall apply to enter additional land by 
‘virtue of the 2d section of the act of June 8, 1872, or the amendatory act of March 8, 
1873, you will, in case the party had previously made final proof upon. his original 
_ homestead entry, issue to the applicant, upon the proper proof of military service, a 
final certificate of the current number and date, referring thereon to the number of 

the original entry and the previous final certificate. . 
In case the party has not made proof on his original homestead entry when he 


_ applies for additional land, you will allow him to make the additional entry, and 
forward the application and other papers, giving them the current number of home- - 


stead entries, referring thereon to the original entry; then, when the party makes : . 


proof on the original entry, you will issue one final certificate embracing the tracts. - 
in both entries, referring thereou to the additional as well’as the | or eer entr y, SO 
that ¢ one patent may issue for the lands in both entries. 

At the date of Schouten’s application he had not éinie probs on n his 
original homestead entry. This fact explains why the final commis- 
sions on the additional entry were not paid, why final certificate. 
thereon did not issue, and why the entry papers were forwarded to 
your office. After the application and other papers had been for- 
warded to your office, as provided by the circular quoted, several 
questions arose as to the legality of the additional entry, and it-was 
finally canceled, April 15, 1895, as above stated. It is thus not only 
clear that the final commissions on this entry were never paid, and 
that “the receiver’s receipt upon the final entry” of the tract has 
never issued, but- it'is'also clear why these things were not.done; and - 


it appearing that Schouten’s failure to complete this entry was not ; | 


due to any fault of, the land department, as contended on appeal, it 
must be held that the we was not ee by the act of Mar Ss 3, 
1891. 
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| ‘The. cases of Sierra Lumber Co. (22 L. De , 690), and pa W alive 
(24 L. D., 58); cited in support of the peak are not contr olling. It 
may be, as contended, that these cases are like the present one, but 
they are not so stated, and the rulings therein made must be confined 
-to the facts stated. It is said in these cases that the entryman at the 
time of entry paid all the fees and commissions pacde ed by on This 
is not true of the present case. ie | 7 

_ The decision aba from is affirmed. 


‘LIEU SELECTIONS UNDER THE. ACT OF JUNE 4,. 1897. 
Kern OIL. Company ET AL. 2. CLARKE. 


| A person making selection under the act of June 4, 1897, who has seine with all 
the terms.and conditions necessary to entitle him to a patent to the selected 
land, acquires a vested interest therein and is to be neeeE COG as the equitable 

. owner thereof. | 

The right to a patent under me act, once vested, is, for most purposes, the equiva- 
lent of a patent issued; and when in fact issued, the patent relates back to the 
time when the right to it became fixed, and takes effect as of that date. 

Questions respecting the class and character of the selected lands. are to be deter- 
mined by the conditions existing at the time when all requirements necessary 
to obtaining title have been complied with by the selector, and no change in 

such conditions, subsequently occurring, can affect his rights. 

The land department has the jurisdiction and power, either of its own motion or at 
the instance of third parties, at any time before patent is issued, and after appro- 
priate notice, to institute and carry on such proceedings as may be necessary to 

enable it to determine whether the selected lands were of the requisite class and 
- character, and whether the selection was in other respects regular and in con- 
 formity with the requirements of the act. But the determination must. relate 
to the time when the selector has done all ‘hat is ere of him in order to | 
perfect his right to a patent. 
The essential requirements to be complied with be a person re title to a ee 
_ of land in exchange for land covered by. a patent in a forest reservation, are: — 
(1) That he must relinquish to the government the tract in the forest reser-. 
vation, and submit satisfactory evidence respecting the title thereto; © _ 
(2) That he must make seiection of the tract desired in exchange for the tract 
relinquished, and accompany the selection by proof showing the selected land 
to be of the condition and character subject to selection. 

In go far as existing conditions appear from the land office records, no showing by 

_. the selector need be made, because the officers of the government must take 

notice of the public seconde: but as to.conditions the existence or non-existence 

of which can not be.determined by anything’ appearing upon these records, the 
required evidence must be furnished by the selector. 

See departmental decision, of even date herewith, in the case of the Gray Ragle Oil 

Company v. Clarke, 30 I. D., 570. , 


Pa A 


Secretary Hitchoock to ‘the Onions of the pad Land Office, 
(W. V. dD). | April 26, OL (A. B. P.) 


The act of Congress approved June 4, 1897 (30 Stat., ‘sa 34-6), 
among other things, contains various pr ovisions with respect to forest 
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reser ieae: ctablished and to be established ae the act of March. 
3; 1891 (26 Stat., 1095, 1103), one of which is the following: 


“That i in cases in which a tract covered by an unperfected bona fide claim or by a : 


patent is included within the limits of a public forest reservation, the settler or owner | 


thereof may, if he desires to do so, relinquish the tract to the government, and may © 
select in lieu thereof a tract of vacant land open to settlement not exceeding in area the 
tract covered by his claim or patent; and no charge shall ‘be made in such cases for 
_ making the entry of record or issuing the patent to cover the tract selected: Prowded 
' further, That in cases of unperifected claims the requirements of the law respecting 
settlement, residence, improvements, and so forth, are complied with on the new 
claims, credit being allowed for the time spent on the relinquished claims. | 


By a eer act, approved June 6, 1900 (31 Stat., 588, 614), it b 
was declared: 


— - That all selections of land made in lieu of-a tract seieied by an oe bona 
~ fide claim, or by a patent, included ‘within a public forest. reservation, as provided _ 
in the act of June fourth, eighteen hundred and ninety-seven, ... . . shall be con- 
fined: to vacant surveyed non-mineral public lands which are subject to homestead * 
entry not exceeding in area the tract covered by such claim or patent: Provided, 
That nothing herein contained shall be construed to affect the rights of those who,. 
previous to October first, nineteen hundred, shall have delivered to the United States. . 
deeds for lands within forest aeevenons and make application for 2 tracts of 
lands in feu thereof. | 


December 14, 1899, C. W. Clarke filed in the local office at Visalia, 
California, two separate selections of lands, in lieu of an equal quan: 
tity of lands of which he had become the owner, covered by a patent 
from the United States and situate within the limits of a public forest. 
reservation. As these selections were filed. before October-1, 1900, 


. they are fo be governed by the original act, and a eotisidertion: of the 


- amendatory act is not here necessary. One of the selections embraces 
the N. 4 of the SE. 4 of Sec. 4, T. 29'S., R. 28 E., M. D. M., and the. — 
other the 8. 4 of ne NE. i of said section 4. That the lands. within | 
the forest. reservation, ialissiot which the selections were made, were - 
seasonably and properly relinquished to the United States, and that 
the relinquishment was accompanied by a showing of. full and. unin- 
cumbered title in the selector to the relinquished lands, are matters 
which are not questioned by protestants or your office. - Each selection 
was by an application made out upon a printed form in which no 
changes were made other than the filling in of blanks. The form of 
application so > used j is as follows: a 3 — - 


Act of June 4, 1897 (80 Stat.; 36). 


_ SELECTION “aN LIEU OF LAND IN THE ...... .--.... FOREST RESERVE, ae-++5 LAND 
| | “DISTRICT, STATE OF ..--... ORBATED. ack 09) iy nu 


To the REGISTER AND RECEIVER, 

United ee Land Office, 
| Genrtemen: In accutane’ with the provisions of an act of ee approved 3 
June 4, 1897, entitled ‘An act making appropriations for sundry civil expenses of 
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the Government for the fiscal year ending June 30, 1898, and for other purposes,” 
Tope acu Skewse Ol whoa County, State of ......, do hereby select and locate the 
following described tract of-...... land, to wit: .....- Paswsvemese Spams bee Pahareiee 


ee ee ee ee 


a i ear a) 


ie ed ee 


Reservation iN. idceng atid ee ihe owner, and desiring to select other ner in lew — 


_- of said tract, I made and executed a deed of reconveyance thereof to the United 
~ States on the ..... day of ......, 189., as provided by the said Act of June 4, 1897, 
which said deed has been recorded in the proper county. I therefore ask that a 
United States patent issue to me for the land her eby selected. 
Witness my hand this --.. . day of pe rege Oe 


"Post Office Address ee ee eee 


The application or selection was s accompanied i in each instance by an 
affidavit also made out upon a printed form. Portions of the printed 
matter in this form were erased and interpolations were ‘made in other 


: _ portions thereof before the affidavit was verified or filed. The form 


of affidavit so used, with the erasures shown in small capitals, and the 
inter polations shown i in italics, is as. follows: : 
_ (Act June 4, 1897.) 
AFFIDAVIT OF NON-MINERAL CHARACTER AND NON-OCCUPANCY. 


U. S. Lanp OFFICE, 


eC iieis Aaeialeais being aug sworn ueeerdive to law: deposes and says: that he is over 


the age of 21 years, a citizen of the United States and of the State of ...... anda 
Seereaie by ...--- and is well acquainted with the character of the soHowaes descr ibed 


land and with each and every legal subdivision thereof, to wit: 


le esse tts ay Oe tanak cae ae hay an eee ee teense tons oan em e eee een ere ewe eee eee ee eee ee hw eee 


ws ee ee ee eee ee we eT eh hh eh eee eee eee te ee ee rhe ete ae hh ew hr er ere hh eee 


THAT THERE IS NO OCCUPATION OF SAID LAND ADVERSE TO THE SELECTION THEREOF 
UNDER THE ACT OF JUNE 4, 1897, BY ...... ...... That the tract applied for is agri- 
cultural in character and contains no known deposits of coal, or other minerals, and 
is not subject to entry under the coal or mineral land laws of the United States; This 
affidavit is made upon the evidence found upon the surface of the ground. Deponent does 
not. undertake to express any opinion as to what may be under the ground. 

That be has frequently passed over the same and his personal knowledge of said 
land is such as to enable him to testify understandingly in regard thereto; that; there 
is not to his knowledge, within the limits thereof, any vein or lode of quartz or other. 
rock in place, bearing gold, silver, cinnabar, lead, tin or copper, or any deposit of 
coal; that there is not within the limits of said land, to his knowledge, any placer, 


cement, gravel, or other valuable mineral deposits; THAT NO PORTION OF SAID LANDIS _ 


CLAIMED FOR MINING PURPOSES UNDER THE LOCAL CUSTOMS OR RULES OF MINERS OR 
oTHERWISE; that no portion of said land is worked for mineral during any part of the 


year by any person or persons; that said Jand is essentially non-mineral land and 
y p J 


that the application therefor 4 is not made for the purpose = frandulently: obtaining 
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title to mineral land, but with the object of securing said land for agricultural pur- 
poses, so far as deponent knows; and that the above and foregoing statements as to the 
-character of said land apply to each and ever y legal subdivision thereof, and that his 
poe addy ess ig ........-- » Gg 


3 Reber 6, 1900, the Kern Oil-Company filed a protest. against 

both selections: The allegations of the protest and of the affidavits 
accompanying the same, are; in substance and effect, as follows: That 
the Kern Oil Company and its ‘predecessors in interest were, at the 
date of the filing of said. selections, and have been continuously since 


_ . that time, in the possession and occupancy of the lands covered thereby, 


claiming, working, and developing the same under certain placer 
mining locations, made June 11, 1899, known as the “Fossil” and 
—* June Bug” claims; that said lands are of great value for the deposits — 
_ of petroleum oil contained therein, were known to be valuable for such 

- deposits when the said selections were filed, and are worthless for 

agricultural purposes; that the lands lie in one of the greatest mineral 

oil belts in the State of California, and in the immediate vicinity of — 
other valuable oil mining claims; that the oil-bearing formation under- 
lying the land is flat or horizontal, known as a blanket formation; that: 
Clarke well knew the mineral - dha acter of the lands when he Bechet | 


the same; and that the filing of said selections was an endeayor on his | 


part to fraudulently obtain title to mineral lands puget the act of Ju une — 
4, 1897, 

February 12, 1900, J. F. Elwood e¢ ad. filed s separ rate protests against 
said selections. - Possession and occupancy of the lands for oil mining 
purposes and their known mineral. character, at the date when the 
selections were filed, as well as the wor thlessness of the lands for agri-. 
eultur al purposes, are alleged i in these protests substantially-as in the 
former protest, and it is further stated that the lands are worth $250 | 
cash per acre on account of the mineral oils contained in them. - 

The protests and accompanying affidavits were, in due course of 


business, forwarded to your office, accompanied by the recommendation _ 4 


_ of the local officers that a hearing be had thereon. | 

Additional affidavits were subsequently flled on behalf of re pro- | 
testants. These relate chiefily to work done on- the lands by the -. 

mineral claimants after the protests were filed, in the boring of wells 


and the further development of the mining claims, and are generally 


to the effect that large quantities of oil have been and are being taken 


from these claims, and that the lands covered thereby, as well as those 


in the vicinity thereof, have become and are immensely valuable on. 
account of their oil-bearing character. 

By decision of December 18, 1900, your office held that’ ‘is dite 
tions made 1 in the | pr otests s against ‘the peroeuons should be > investigated, 7 


sae 
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and gave dirootions oe a hearing. “The weeipley anouneed in the 
decision as a guide for the conduct of the hearing, briefly stated, are: 
(1) That rights predicated upon the act of June 4,.1897, 6 not’ 
attach to lands selected thereunder until the selector lias done all that 
he is by the law required to do, and the selection has been. apes | 
by the land department; _ | 
(2) That in the present case the ere ieee not yet Been: appr oved | 
by the land department, and consequently the lands embraced therein 
have remained open to occupancy or exploration for minerals, and — 
evidence with respect to their present condition, as to whether vacant | 
or occupied, and with respect to their present character, as to whether 
known to contain valuable mineral deposits or not, is Prine upon 
an investigation had for the purpose of deter mining whether or not 
- the selections shall be approved. | 
- Clarke has appealed to the ae tment. His pr ‘incipal contentions, 
es substantially stated, are: 
(1) That the equitable title to pads solagiba: under the act of June 


4, 1897, in lieu of patented lands relinquished, vests at the date of 


| selection, and can not be + ‘Ampair ed by’ gene mineral discoveries 


in the lands; 


(2) That lands are ery and open to settlarnont: and hence subject _ 
to selection under said act, when ‘no other claim. therate is disclosed. 
by the land office recor i unless, at the date of selection, they are 


_. known to contain minerals to ach an extent as to make them more - 


valuable on account thereof than for agricultural purposes; — 

(3). That the protests do not show the selected lands to have been 
‘covered by any other claim of. record, or to have been known to be 
more valuable for mineral than for agricultur al purposes, at the date 


when the ay euare were filed, and are therefore insuficient to justify eae 


a hearing. - 
‘The opposing contentions of the pr otestants, appellees, substantially | 
stated, are: 

(1) That all lands sainciad aes said act In liew of relinquished 


forest reserve lands covered by patent remain open to exploration — : 


under the mining laws until the approval of the selection by the land 
department, and if at any time after the selection and before its 
approval, the selected land is discovered to contain valuable mineral 
deposits, its mineral character will be mnoreny. established and. the 

selection defeated. . 
(2). That lands are vacant and open to settlement, and inenefane sub- 
ject to selection under said act, only when they are unoccupied by 
others, are free from other claim of record, and are non-mineral in 
- character; | 
(8) That the pr otests in this case oe prima fice that the walectea | 
_ lands were-occupied by others claiming possessory title thereto under 
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- mining foastions duly made.and legally asserted, at the date when the - 
selections were filed; that the lands were then. nowt to be mineral in 
character; and that petroleum oil in large oe and of gr eat. 
value has heen since developed thereon. . 
‘It is admitted by the appellant that by reason = mining: ivaion: 7 
-ments on the lands since the selections were filed, they are now known ~ 
to be very valuable for the deposits of mineral oils: contained in them, 
and that the protestants, appellees, are in the possession thereof and 
are daily extracting large quantities of oil therefrom. _ 
Extensive and elaborate printed briefs on behalf of the contending: 
partion have been filed, and the case has been argued or a: ma great 
ability and earnestness by counsel on both sides. ‘ : 
The first general legislation on the subject of forest reservations is . 
found 3 in section 24 of the act of March 8, 1891 oe Stat., 1095, 1108), 
which reads as follows: 
That the President of the United States may, from diets fis. set apart and 


reserve, in any State or Territory having public land bearing forests, in any part of 
the public lands wholly or in part covered with timber or undergrowth, whether of 


commercial value or not, as public reservations, and the President shall, by public... 


proclamation, declare the establishment, of such reservations and the limits thereof. 


By virtue of the authority thus conferred numerous forest réserva- 
tions have been established in various States and Territories. As was. 
said in the case of F, A. Hyde e al. (28 L. D., 284, 266): 

By the establishment of these reservations many claimants and owners of lands 
within the reservation boundaries were placed in a state of greater or less isolation 
from market and business centers, and from church, school, and. social advantages,. 
and the value of their property for- residence and other purposes was thereby 
impaired. The withdrawal from settlement and other disposition of the surrounding 
public lands precluded such persons from obtaining the advantages consequent upon 
the continuing and increasing settlement which was:anticipated when their claims. 
were initiated or their title acquired. | 


It was with the view to relieving the steiner thus described and to 

promoting the objects for which the reservations were established, that 
the act of June 4, 1897, was passed. Those objects were, as declared. 
in that act, to improve and protect the forests in the reservations for 
the purpose of securing conditions favorable to a continuous water flow 
-and to a permanent supply of timber for the use and necessities of the 


citizens of the United States. Manifestly the government would be. 


, “greatly assisted in accomplishing the objects desired by securing exclu- 
sive ownership and control of the lands within the reservations. - The 
act in question contains an offer by the government to exchange any 
of its lands that are vacant. and open to settlement for a like quantity of 
lands, within a forest reservation, for which a patent has been issued, 
_ or to which an unperfected dona fide claim has been acquired. If ie 
desires to accept the offered exchange, the owner or claimant of the: 
tract in the forest reservation can relinquish the same tothe govern- _ 
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- ment and select a tract of public land of like quantity in lieu of the 
tract relinquished. He is to make the selection, and in doing so he is 
confined to lands which are both vacant.and open to settlement. They 
must not be occupied by others, nor reserved from settlement on 
account of their known mineral character or otherwise. With these 
exceptions the field for selection, except when otherwise specially pro- 
vided, is co-extensive with the limits of the public domain: Further © 
restrictions are imposed by the amendment of June 6, 1900, but they | 
vare not applicable to this case. 
~ When do rights under the selection become vested? ie Ghia disboets 
tion of the public lands of the United. States, under the laws relating 
thereto, it is settled law: (1) That when a par ty has complied with all 
the terms and conditions necessary to the securing of title to a partic- 
ular tract of land, he acquires a vested interest therein, is regarded as_ 
the equitable owner thereof, and thereafter the government holds the 
legal title in trust for him; (2) that the right to a patent once vested, 
is, for most purposes, equivalent to a patent issued, and when in fact 
issued, the patent.relates back to the time when the right to it became 
fixed; and (8) that the conditions with respect to the state or character 
of the land, as they exist at the time when all. the necessary require- 
ments have been complied with by a. person seeking title, determine 


. the question whether the land is subject to sale or other disposal, and 


no change in such conditions, subsequently occurring, can impair or in 

_any manner affect his rights. | 
The authorities in support of these pr opositions are numerous. It 

will be sufficient to refer to a few of them. | 

Th Carroll v. Safford (3 How., 441, 461) it was said: 


Row ‘lands which have been sold by the. United States can in no sense be called 
the property of the United States. They are no more the property of the United 
States than lands patented. So far as the rights of the purchaser are considered, they 


. are protected under the patent certificate as fully as under the patent... ... When 


sold, the government, until the patent shall issue, holds the mere legal title for the 
land i in trust for the purchaser; and a second pUTehASCr would take the land charged 
with the trust. 


In French ». cies (21 How., 998) it it appear ed that a Pie y land 
warrant had been located on a tract of land, which thereafter, but 
before the issue of the patent, had been sold by the locator. .The act 
under which the land warrant was issued provided that no claim for 

‘military bounty should be assignable or transferable until after the. 

patent had been issued, and that all sales, mortgages, or contracts made 
prior thereto should be void. It was held that rights under the land 
warrant vested upon location, that the patent when issued related back 


to the time of the location, ‘and that the conveyance intermediate the 


location and patent was valid and carried the title. 
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| ic Witherspoon v. Duncan (4 Wal. 210, 218) the court held as . 
_ follows: | 


In no just sense can lands be said to be public lands ater they oe been sniee ed. 
at the land office and a, certificate of entry obtained. If public lands before entry, 
after it they are private property. Ii subject to sale, the government has no power 


to revoke the entry and withhold the patent. A second sale, if the first was author- _ 7 


ized by law, confers no right on the buyer and isa voidact..... The contract 
of purchase is complete when the certificate of entry is executed and delivered, and 
thereaiter the lands cease to be a part of the public domain. The _government — 
agrees to make proper conveyance as soon as it can, aud in the meantime holds the 


_ naked legal fee in trust: for the purchaser who has the equitable title. - 


In Stark v. Starrs: et al. (6 Wall., 402) the plaintiffs. below, Starrs 
a al. claimed title under a patent based upon an act of Congress of 
| May 28, 1844 (5 Stat., 657), known as the town site act, and Stark, the 
| defendant below, claimed under a patent based upon the act of Sep- 
tember 27, 1850 0 Stat., 496), known as the Oregon donation act. 
The town site patent was issued December 7, 1860, and the patent. 
under the donation act was issued December 8, 1860. The court, 1D. 
determining the controversy thus presented, said: 


We are clear that the town site act of 1844 was not extended to Oregon until the 
17th of July, 1854; and even then that it only operated to exclude lands occupied 
as town sites, or settled upon for purposes of business or trade, from a donation 
elaim, which Ta not been previously surveyed. - Before the passage of this act the 
_ claim of the defendant, Stark, had been surveyed, and the required. proof of his 
_-settlement and continued occupation and residence made, and such steps had been 
‘taken as to perfect his right toa patent. The lands embraced by his claim had then 
ceased to be the subject of purchase from the United States by any person, natural — 
or artificial. The right to a patent once vested is treated by the government, when 
dealing with the public lands, as equivalent to a patent issued. When, in fact, the 
' patent does issue, it relates back to the inception of the right of the patentee, so far 
as it may be necessary, to cut off intervening claimants. : 


In Barney ». Dolph (97 U. 8., 652, 656) it was said: 


When the right to a patent once became vested in a settler under the law, it was 
equivalent, so far as the government-was concerned, to a patent actually issued. We 
so decided in Stark v. Starrs, 6 Wall., 402. The execution and delivery of the patent 
after the right to it is complete are ihe mere ministerial acts of the officer charged with 
_ that duty. An authorized sale by a settler, therefore, after his right to a patent had 
__ been fully secured, was, as to the government, a transfer of the ownership of the land, 


In Wirth v. Branson (98: U. $., 118, 121) it was held: 


The rule i is well settled, by a long course of decisions, that when public lands have 
been surveyed and placed in the market, or otherwise opened to private acquisition, 
a person who complies with all the requisites necessary to entitle him to a patent in 
a particular lot or tract is to be regarded as the equitable owner thereof, and the 
land is no longer open to location. The public faith has become pledged to him, and 
any subsequent grant of the same land to another party. is void, unless the first | 
location or entry be vacated and set aside. © : 

| This was laid down-as a principle i in the case of Lytle et al. v. The State of nr 

sas etal. (9 How. 314), and has ever since been adhered to.. 
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In Simmions . Wagner (101 U. S., 260, 261) the court said: 


It is well settled that when lands have once been sold by the United States and 
the purchase-money paid, the lands sold are segregated from the public domain, and 


are no longer subject to entry. A subsequent sale and grant of the same. lands to 


another person would be absolutely null and void so long as the first sale continued 


in force. Wirth v. Branson, 98 id., 118; Frisbie v. Whitney, 9 Wall., 187; Lytle »v. 


The State of Arkansas, 9 How., 314. Where the right to a patent had once become 
vested in a purchaser of parlie lands, it is equivalent, so far as the government is 
concerned, to a patent actually issued. The. execution and delivery of the patent. 

after the right to it has become ale are the mere ministerial acts of the officers ~ 


. charged with that duty. 


The case of Benson Mining el Smelting Siete: », Alta Mining 


| and Smelting. Company (145.U.8., 428) involved a controversy which 
- arose under the provisions of the mining laws. An application for 


patent was filed under section 2325 of the Revised Statutes, notice of 
the application was duly posted and published, and in the absence of 
any adverse claim filed prior to the expiration of the period of publi- | 
cation, the applicant paid the purchase price for the land and did all 
which the law required him to do in order to secure a patent for his 


claim. It was sought to defeat his. right to a patent on the ground 


that he had failed to continue the expenditure of $100 in labor and 


% 


In denying this contention, the court said: 


improvements upon his claim each year after the completion of his 


“patent proceedings, in accordance with. the requir ement of section QB2Q4 
of the Revised Statutes, that— | | 


On each claim located after the tenth day of May, éighteeri hundred ded severity- 


two, and until patent has been. issued therefor, not less than. one hundr ed. dollars’ 


worth. of labor shall be performed or improvements made during each year. 


It is a general rule, in respect to the sales of real estate, that when the purchaser 
has paid the full purchase price his equitable rights are complete, and there is noth- 


- ing left in the vendor but the naked legal title, which he holds in trust for the pur- 
_ chaser. ‘And this general rule of real estate law has been repeatedly applied by this 
court to the administration of the affairs of the Land. Department of the government; 


and the rule has been uniform, that. whenever, in cash sales, the price has been paid, _ 
or, in other cases, all the conditions of entry performed, the full equitable title has ; 
passed and only the naked legal title remains in the government in trust for the other 


party, in whom dre vested all the rights and obligations of ownership. 


Then, after consideri ing a number of authorities on the subject, most 
of shiek have been herein referred to, it was further said: 
' There is no conflict in the rulings of this court upon the question. With one voice 


they affirm that when the right to a patent exists, the full equitable title has passed 


to the purchaser with all the benefits, immunities and burdens of ownership, and 
that no third party can acquire from the government an interest as against him. 


In Deffeback v. Hawke (115 U. S:, 392, 404), after referring to and 


- discussing certain provisions of the statutes pete to the disposal of 


— lands valuable for minerals, the court said: 
It is plain, from this brief statement of the legislation of Cones: that no title from’ — 


the United States to land known at the time of sale to be valuable for its minerals of | : 


‘DECISIONS RELATING TO 0 THE. PUBLIC LANDS. 559 


gold, silver, cinnabar, or copper can be obtained under ines pr e-emption ¢ or homestead 
laws or. the town site laws, or in any other way than as prescribed by the laws 
specially authorizing the sale of such lands, except in the States of Michigan, Wis- 
consin, Minnesota, Missouri and Kansas. We say “land known at the time to be 
valuable for its minerals,’’.as there are yast tracts of public land in which minerals of 
‘different kinds are found, but. not in such quantity as to justify expenditures in the 
effort to extract them. It is not to such lands that the term ‘‘imineral’’ in the sense 
of the statute is applicable. In the first section of the act of 1866 no designation is 
given of the character of. mineral lands which are free and open to exploration. But — 
in the act of 1872, which repealed that section and re-enacted one of broader import, 
‘it is ‘‘valuadle mineral deposits”? which are declared to be free and open to explor a- 
tion and purchase. The same term is carried into the Revised Statutes. Itisthere . 
enacted that ‘‘lands valuable for minerals’ shall be reserved from sale, except as _ 
otherwise expressly directed, and that “valuable mineral deposits’’ in lands belong- 
ing to the United States shall be free and open to exploration and purchase. We 
' also say lands known at the time of their sale to be thus valuable, in order to avoid 
any possible conclusion against the validity of titles which may be issued for other | 
kinds of land, in which, years afterwards, rich deposits of mineral may be discovered. 
It is quite possible that lands. settled upon as suitable only for agricultural purposes, 
entered by the settler and patented. by the government under the pre-emption laws, 
may be found, years after the patent. has been issued, to contain valuable minerals. 
-Indeed, this hes often happened. We, therefore, use the term known to be valuable 
at the time of sale, to prevent any doubt being cast upon titles to lands afterwards 
found to be different in their mineral character from what was supposed when the 
entry of them was. made and the patent issued. . 


— In Color ado Coal and Ir on Company w, United States 38 U. S., 
307, 328) it was said: 

A. change i in the conditions océurring subsequently to the. sale, whereby new dis- 

_coveries are made; or by means wheréof it may become profitable to work the veins 


and mines, can not affect the title as it passed at the time of the sale. The question 
must be determined according to the facts in existence at the time of the sale. 


See also. Hedrick v, Atchinson, etc., R. R. Co. (167 U. S.,. 673, 679); 

Widdicombe ». Childers (124 U. S., 400). | 
To the same general effect have: been the decisions of the Land 
Department. In Harnish y. Wallace (13 L. D., 108-9) it was held, © 
with respect to an entry made tinder the. pre-emption law, that— : 


In order to defeat the entry, on the ground of mineral character of the land, it 

- must be shown that mineral was known to exist at the time of the entry, and a dis- 
covery of mineral made, as in this case, more than ROUE years aiter the’ allowance of © 

the entry, will not warrant its cancellation. 7 


In Rea ef al. v. Stephenson (15 L. D., 37) it appear ed that a claimant 

- under the homestead law had su bmitted his final proofs, showing com- 
pliance with all legal requirements, and had made final entry. It was 
sought to defeat his entry by showing subsequent discoveries of valu-_ 
able minerals in the land. In passing upon the case, the Department, 
after refer ring to a number of authorities on the subj ect, held: 


From these anthorities it is evident that the question of the character of the land | 
_ must be determined, in the case of 2 homestead entry, as of the care, when the final 
eutry is made, and under the conditions then existing.” | 


~~ 
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In the case of Arthur wv. Earle (21 1 D. 99-8) the Department said: 


Itis found by the evidence, so far as the allegation that the tracts in question are . | 
more valuable for deposits of coal than for agricultural purposes are concerned, that 
"some deposits of coal of no commercial value were discovered on the land by the pro- 
testant in August, 1892, after the date of Earle’s final entry and the issuance of final 
certificate to him; that two or three shafts were sunk on said tract, and that small. 

_ veins of coal were round which are ey shown to have been of any commercial | 

value. 

At any rate, the mueienn having been made after the punciaes of said land ‘ad 
_ the issuance of final certificate to Earle, would not defeat the issuance of patent, even 
though said land should have been shown to be more valuable for coal than for 
agricultural purposes, as the conditions existing at the date of final entry determine 
_ whether the land should be excluded from homestead entry on account of its alleged. 
mineral. character. | 


~ In Chormicle #. Hiller e¢ al. (6 Le: a) 14) its wais held, ith ree 
to an entry made by the defendant, Hiller, under the timber and stone 
act of June 38, 1878 (20 Stat., 89), that— ae 


Discoveries made subsequent to Hiller’s purchase. can’ not be used to atone fis 


right to the land. ~ The conditions that pertained at. the date of ounty control,.and ~ - 


not what may have been developed since, 
In Reid et ai. wv Lavallee et al. (26°L. D., 100, 109) it was said: 


The only questions, “howev er, properly before the land department in this eee | 
ing are those which relate to the actual known character of the land in controversy 
_ at the date of the cash entry No. 269. If the land was then known to be valuable 
chiefly for its mineral contents it was not subject to such entry. .... Ifthe land 
‘was agricultural in character when Lavallee made his cash entry therefor, and if he 


_- is shown to have possessed the ‘necessary qualifications, and to have fully ee _ 


with the homestead law up to that time, his entry must stand. 


See also the cases of Aspen Consolidated 2 Mining Co. v. Williams 
_ (7 L.D.,1,14-18), and authorities therein cited, and McCormack v. - 
Night Hawk and Nightingale Gold Mining Co. (29 L. D., 378). | 
These established principles, in the opinion of the Depar tmént, are 
applicable to selections under the act of June 4, 1897. The act clearly 
contemplates an exchange of equivalents. - Such is the unmistakable — 
— import of its terms. In. the case of the relinquishment. of patented 
lands title is to be given by-the gover nment for title received. When 
-an unperfected dona jide claim is relinquished, the claimant is to be 
_ placed in the same situation with respect to the selected tract that he 
occupied with respect to the tract relinquished, If a complete title is 


- surrendered, the right to a complete title in return is secured. If only 


an vinperfected claim is surrendered, the same rights are secured with - 
respect to the new claim that were possessed with respect to the claim | 
surrendered. | | 
That the administr ation of the. act in Gon falls within ie juris- 
diction of the land department there can be no doubt (Bishop of Nes- 
— qually ». Gibbon, 158 U. S., 155, 167). Selections under the act are 

_ therefore subject to examination by the officers of the land depart-— 
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ment until the issuance of patent. This examination is had for the — 
purpose of ascertaining and declaring whether or not the selector, by. 


compliance with all the necessary requisites, has entitled himself to a - 


patent, and not for the purpose of determining whether or not these 
officers will consent to the selection. If the examination, whether had 
at the instance of third parties claiming against the selections, or in - 
ea parte proceedings, discloses that the selector has fully complied ; 
with all the necessary requisites and has honestly and correctly dis: 
‘closed the title to the land relinquished and the condition and charac- 
ter of the land selected and that the records of.the land department 
disclose no obstacle to the relinquishment or selection, the duty of the — 


land officers is clear; they must patent the land to the selector and 


they have no discretion to do otherwise. . The rights of the selector; 
however, attach and take effect at the point of time when he has done 
all that is incumbent upon him to do in the premises and are not post-_ 
-poned to the time when oe fact is ascertained and declared by the 7 
land officers. ; 

Selections of lieu fans under this act are sasentially different from 
selections of indemnity lands by railroad land grant companies to. 
supply losses in the place limits of their grants. Mose if not all, of 
the railroad land grants which contain indemnity provisions require 
that indemnity lands shall be selected by the Secretary of the Interior; 
or that the selections shall be made under the direction or subject to 
the approval of that officer. These railroad indemnity selections have _ 
none of the elements of an exchange of land for land. The railroad | 
company surrenders no title and the government receives none. Such 
are not the provisions and effect of‘ the statute here under considera- 
tion. ‘The selection is to be made by the owner or claimant who makes 
the relinquishment, and the only conditions imposed by the statute . 
are that the tract selected shall be ‘‘ vacant land open to settlement.” 
The contention that the same pr inciples should govern both classes of 
selections can not be sustained. 

It is further contended that the statutory ‘exception of miner | 
lands from the operation of the homestead law was vitally changed 


by the act of March 8, 1891 (26 Stat., 1095). By that act the pre- 


-emption law, which paneaied a Soon excepting from entry or sale 
thereunder certain classes of lands, incline “lands on which are © 


situated any known salines or mines,” was repealed. This provision | 


had become, by reference (Sec. 2289, R. §.), a part of the homestead 
law. The act of 1891 also amended the homestead law by striking 
out all reference to the pre-emption law, and thus eliminated the 
provision specifically excepting ‘“‘lands on which are situated any 
known salines or mines.” The contention is that this change in the 
statute requires the application of a different rule from that which 
formerly obtained in the matter of fixing the time with respect to 
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which the character of lands sought to be acquired under the home- 
stead law, is to be determined; that by analogy the different ruleshould — 
be applied to selections under the act of June 4, 1897, which are to be 


made of lands open to settlement, the homestead statute being the — 


chief: settlement law; that since the "repeal of the pre-emption law and — 
the amendment of cae homestead law as stated, the only exception of 
lands on account of their mineral character from settlement and entry — 
under the latter law is that contained in section 2302 of the Revised 
Statutes, which declares: ‘‘Nor shall any mineral lands be liable to 
entry and settlement under its provisions;” that the words “‘ mineral 
lands” are of broader significance than the words ‘‘lands on which 
are situated any known salines or mines,” and import the actual, rather 
than the known, character of lands; ind that in view thereof, if lands 
selected under. the act of 1897-are shown, at any time. before the 
selections are approved by the land department, to be mineral in 
character, it will be thus. demonstrated that they were in fact mineral 
lands when selected, and therefore were not subject to selection, though 
not known at that time to be valuable for minerals. - 
The Department. is not favorably impressed with this contention. 
The provision in section 2302 excepting mineral lands from disposal 
under the homestead law was in force prior to the act of March 3, 1891, 
the same as it has been since. The repeal of the pre-emption law and the 
amendment of the homestead law by that act, did not give tothe words 
of this exception any different meaning or force than they had before. 
While this section had been a part of the general homestead statute, 
at least. ever since the adoption of the Revised Statutes, the supreme 
court and the Department, in decisioris rendered since that time, have 
repeatedly and uniformly held, as has already been shown, that to 
. exclude lands from the operation of the homestead law, as wellas from | 
the pre-emption and townsite laws, on account of their mineral char- 
- acter, they must be known to be valuable for minerals and that if not | 
of known mineral character at the time when all necessary require- 
ments have been complied with by the person seeking title under the 
homestead or other law no subsequent discovery of mineral therein 
will affect. or impair his right or title. These repeated and uniform 


~ rulings respecting the operative force of the section in question, must 


be. accepted as a constr uction | ther eof contrary to the contention of 


appellees. 


‘Barden ». Norther Pacific Railroad Gianna (154 U. &., 288), cited : 
and relied on by the appellees, was a very different case from the one _ 
here under consideration. That case involved the construction of a - 
grant, in the nature of a donation, of a large amount of lands toa 
railroad company. ‘‘AJJ mineral lands,” excepting those containing 
coal and iron, were expressly excluded from the grant, and a like 
- quantity of non-mineral Jands was given in lieu thereof. By a joint 
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° esolution aibecousntl y passed by Congress i int antian: to that and other 
similar grants, it was declared that such grants should not be ‘‘con- 
strued as to embrace mineral lands, which in all cases shall be and are 
reserved exclusively tothe United States.” In construing the grant, con-. 

sidering the joint resolution as a part of it; considering also the nature _ 
and character of the grant, its great magnitude, the circumstances under. 

which it was made, the fact that other Jands were given in like quan- 


tity in lieu of mineral lands in the place limits; considering the policy 


of Congress in making its numerous grants in aid of railroads, which. — 


had uniformly been to expressly exclude all mineral lands from them,... 


except coal and iron; and considering the previously established tules 
governing the interpretation of such grants, the court held that the | 
question as to the mineral or non-mineral character of the lands was 
an open one up to the time of issuing the patent. Manifestly, the. 
principles announced in that.case were ‘intended to be controlling only 
in the administration of railroad land grants, and other land grants of 
like nature, which are to be strictly construed against the grantee and _ 
in fayor of the government. In the course of its opinion the court _ 
referred with approval to the case of Leavenworth Railroad Company — 
v. United States (92 U. 8., 733, 7 39-40), where it was said: : 


_ The rules which govern in the interpretation of legislative grants are so well settled 
by this court that they hardly need be reasserted. They apply as well to grants of 
lands to States,,to aid in building railroads, as to grants of special privileges to private 
corporations. In both cases the legislature, prompted by. the supposed wants of 
the public, confers on others the means of securing an object the accomplishment ~ 
of which it desires to promote, but declines directly to undertake. .... This 
‘grant . . was made for the purpose of aiding a work of internal improvement, | 

and does not extend beyond the intent it expresses... .. This is to be ascer- 
tained from the terms employed, .the situation of the parties, and the nature of the 
grant. If these terms are plain and unambiguous, there can be no difficulty in 
interpreting them; but, if they admit of different meanings—one of extension, and 
the other of limitation ,;—they must be accepted. 1 in the sense favorable to the grantor. | 


In another part of the opinion the court said: 


The grant under consideration is one of a public nature. It covers an immense 
domain, greater in extent than the area of some of our largest States, and must be - 
strictly construed. | | . 


an 


Jt was not intended by the decision in the Barden case to overrule 
or in any manner interfere with the principles enunciated in numerous 
earlier. decisions, as we have seen, with respect to purchases and 
entries made under the laws relating generally to the disposal of the 
public lands. Those principles still prevail in all their original force 
and effect, and they have been frequently recognized by the supreme 
court since the decision in the Barden case. See Hedrick v. Atchison, 
- ete., Railroad, Supra, and Shaw v. Kellogg (170 U. S., 812). 

Shaw: v. Kelloge is a case which involved the aaernicaon of a 
statute in many respects similar to the one here under consideration. 
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By act of June 21, 1860 (12 Stat., 71-2), Congress made provision for 
the adjustment of a dispute boewoen the claimants under two conflict-. 
ing Mexican grants to a large body of land in the vicinity of Las 

Vegas, New Mexico. ‘The claimants under the elder grant had signi-| 
fied their willingness to waive all claim to the land in controversy if 
permitted to take land elsewhere, and the act gave to them—the heirs 
of Luis Maria Baca—the right ‘‘to select, instead of the land claimed 
by them, an equal quantity of vacant fand: not. mineral, in the Terri- _ 
tory of New Mexico.” The selections were to be. shade within three 
years and were to be in square bodies not exceeding five in num- 

ber. They were made within the time limited. Number 4 of the 

series authorized was involved in the case referred to. Speaking of 
- the time with respect to which rights under the selection became 
. vested, the. court said (pp. oeera) 


The grantees, the Baca heirs; were authorized to select this beds of land. "They 
were not at liberty to select lands already occupied by others. The lands must be 


vacant. Nor were they at liberty to select lands which were then known to contain 


mineral. Congress did not intend to grant, any mines or mineral lands, but with these 
exceptions their right of selection was coextensive with the limits of New Mexico. 

We say “lands then known to contain mineral,” for it cannot be that Congress 
intended that the grant should be rendered nugatory by any future discoveries of 


_ mineral. ‘The selection was to be made within three years. ‘The title was then to 


pass, and it would be an insult to the good faith of Congress to suppose that it did 
not intend that the title when it passed should pass absolutely, and not contingently 
- upon subsequent discoveries. This is in accord with the seneral rule as to the 
transfer of ‘title to the public lands of the United States. In cases. of homestead, 
pre-emption or townsite entries, the law excludes mineral lands, but it was never 
doubted that the title once passed was free from all ‘conditions of subsequent dis- 
coveries of mineral. : 


‘The two acts, considering, as must be done, that the exception of 
‘*mineral lands : from the operation of the homestead law is a part of © 
the act of 1897, are, in effect, the same, with respect to the matter now 
under consideration. The supreme court held, in the Shaw-Kellogg 
_ case, that lands vacant and ‘‘not known to contain mineral” at the 
time of selection, passed under the act of 1860, whether subsequently 
~ discovered to be mineral or not. The same rule should be applied to 


. selections under the act of 1897. It would be strange indeed, if by ~ 


the latter act, Congress intended that one who, accepting the govern- | 
ment?s offer ae exchange, relinquishes a tract to which he has obtained 
full title in a forest reservation, and in lieu thereof selects a tract of 
land which at: the time is vacant and open to settlement, and does all 
that is-required of him to complete the selection and to perfect the 
exchange, should thereby acquire only an inchoate right to the selected 
— tract, liable to be defeated by subsequent discoveries of mineral at any 
time before patent, or before final action upon the selection by the 
land department. Such a construction would not only tend to defeat 

the objects for which the act was passed, by discouraging owners of © 
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Jands in forest reservations from giving up their titles, but would 
_ be against both the letter and spirit of the act. Parties would. be 
slow indeed to relinquish their complete titles if it were once under- 
stood that they could obtain only doubtful or contingent rights in 
return for them. It could not have been the intention of Congress 
that. parties accepting the government’s offer of exchange should be 
embarrassed by any such conditions of doubt and uncertainty. 

The Depar tment accordingly holds: 

(1) That where a person making selection under the act of Ju une 4, 
1897, has complied with all the terms and conditions necessary to 
‘entitle him to a patent to the selected land, he acquires a vested interest 

therein and is to be regarded as the equitable owner thereof. 

(2). That the right to a patent under the act, once vested, is, for most” 
purposes, the equivalent of a patent issued, and when. in fact issued, 
the patent relates back to the time when the right to it became fixed 
and takes effect as of that date. 

_ (8) That questions respecting the class and character of the selected 
lands are to be determined by the conditions existing at the time when 
all requirements necessary to obtaining title have been. complied with 
by the selector, and no change in such Se subsequently oceur- 
Ting, can affoct his rights. 

_ These pr inciples dre in no sense antagonistic a the established doc- 
trine of the jurisdiction-and contro] of the land department over the 
disposition of the public lands. Undoubtedly such jurisdiction and 
control exist until patent has been issued. Knight-v. United States 
Land Association (142 U.S., 161); Michigan Land and Lumber Co. 2. 
Rust (168 U. S., 589); Browii v. Hitchcock (1738 U. $., 478); Hawley 
v. Diller (178 U. S., 476). This jurisdiction extends to determining 
the question, whether or not the equitable title has passed; but it has 


never been held that where such title has once ‘actually vested-the land — 


- department has the power to destroy it. As aoe Biohigau Tend 
and Lumber Co. v. Rust, supra: a - 


Generally speaking, while the legal title remains in the United States, the grant 
is in process of administration and the land is subject: to the jurisdiction of the 
land department of the government. It is true a patent is not always necessary for 
the transfer of the legal title. Sometimes an act of Congress will pass the fee. 
Strother v. Lucas, 12 Pet., 410, 454; Grignon’s Lessee-v, Astor, 2 How., 319; Chouteau 
. ¥. Eckhart, 2 How., 344, 372; Glasgow v. Hortiz, 1 Black, 595; Tinedead v. Hanes, | 
21 Wall., 521; Ryan v. Carter, 93 U. S.,.78. Sometimes a certification of a list of 
lands to *he grantee is declared to be enema to transfer such title, Rev. Stat. 2449; 
Frasher v. O’Connor, 115 U. §.; 102; but wherever the granting act specifically pro- 
vides for the issue of a patent, then the rule is that the legal title remains in the 
government until the issue of the patent, Bagnell v. Broderick, 13 Pet. 436, 450; and 
while so remaining the grant is in process of ac and the jurisdiction of 
the land departrnent i is not lost. 

. In other words, the power of the department to inquire into Gh extent and 
validity of the rights claimed against the government does not | cease until the legal 
title has passed. . - : | 
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See also Cor Aeiiae ss Kees (128 U.S., 456); Oia v. Mesiee 
. (157 U. S., 372); and Parsons ». Venue (164 U. S., 89). So, too, . 
with respect to selections under the act of 1897. The land depart- 
ment has the jurisdiction. and power, at any time before a. patent is 
issued, to institute and carry on, after appropriate notice, such pro- 
‘ceedings as mnay be necessary to enable it to determine whether the: 
selected lands were of the requisite class and character, and whether. _ 
the selection was in other respects regular and in noatoraite with 
the requirements of the act. But the determination, when had, 
_ must relate to the time when, if at all, the selector has done all that is — 
~ required of him in order to Ree iis right to a patent. | 
What are the essential requirements. of a statute respecting the 
selection of the lieu land with which one seeking’ title thereto must 
comply? Upon relinquishing to the government the tract in the 
‘forest reservation, he must make selection of ‘the tract desired in 
exchange therefor. The act so expressly declares. But what showing 
must he make with respect to the selected tract? The statute author- 
_ izes selection only of ‘‘ vacant land open to settlement.” To be vacant, — 
the land must not be occupied by others. To be open to settlement, 
it must not be- known to be.valuable for minerals, or reserved. from 
settlement for.any other reason. In so far as the existing conditions 
appear from the land office records, that is, whether the selected tract 
is-of lands to which the settlement laws have been extended, and 
whether the same is free from record appropriation, claim, or reserva-- 
tion, no showing by the selector in respect thereto need be made for — 
the reason that the officers of the government can and must take notice 
of the public records. But as to conditions the existence or non- 
existence of which can not be determined by anything appearing upon 
_ the public recor ds and as to which the officers of the government must. 
depend entirely upon outside evidence, that is, whether the selected 
tract is occupied by others or known to be valeoioy minerals, it 
is manifestly necessary that the required evidence should be furnished 
by the selector.. The officers of the government can not be expected to _ 
know whether land selected under the act is vacant and not known to 
‘be valuable for minerals, and in these respects subject to selection. | 


— Such an. expectation would be impossible of realization. For instance, 


the Visalia land district, in which the lands in controversy are situated, as 
comprises the'greater portion of nine- counties “in California and em- 
braces an area of over. seven million acres. Of this area over five 
hundred thousand acres of unreserved surveyed public land, scattered 
throughout the district, were undisposed of at the end of the fiscal 


_ year during which the selections in question were filed (see annual 


report of the Commissioner of the General Land Office for the year — 
ended June 30, 1900). In these respects the Visalia district does not — 


greatly differ from many other land districts wherein selections under _ 


the act of 1897 have been, or are likely to be, made. Obviously, 
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therefore, it could not have been contemplated that the local officers of 
the various land districts should or could, from persona] knowledge, 
determine the physical conditions pertaining to lands selected under. 
said act. The argument is intensified when applied to the Commis- 
sioner of the General Land Office and the Secretary of the Interior. 

Nor can selections be lawfully accepted until there is a showing that 
the selected land is vacant and not known to be valuable for minerals. 
- No other lands are subject to selection, and no selection can be regarded 
as complete until these essential conditions are made to appear. They 
do not appear from the public surveys. In this case the lands were 
surveyed in 1854. ‘Whether since that date they have been continuously, 
or at any time, vacant, or occupied, and whether at any time known © 
to be valuable ics miner ale: and.if so, whether stripped of their minerals — 
and worked out, are matters not: shown by the land office records. 

The right to a patent is not acquired in any case until the proofs. 
are such that patent could be issued upon them if nothing were shown 
to the contrary. As long as anything remains undone which itis 
essential should be done by the selector in order to. entitle him toa — 
patent, the right thereto does not vest. — 

That a, non-mineral affidavit should accompany the delections is not 
seriously’ questioned by appellant. It is just as essential that it should 
be accompanied by a vacancy or non-occupancy affidavit. Appellant’s 
contention that the word ‘‘ vacant,” as used in the statute, means pub- — 
lic lands which are not shown by the records of the local office or Gen- 
eral Land Office to be claimed, appropriated, or reserved, can not be | 
accepted. Portions of the public lands may be occupied, ad for that 
reason be not subject to selection, and yet there be no mention of their — 
occupancy in the records of the land department. It frequently occurs 
that persons desiring to secure title to lands under the homestead law, 
- settle upon and occupy the same, for months .and even years, before — 

placing their claims of record. By the act of May 14, 1880 (21 Stat., 
140, Sec. 3), such settlers are given the same timé to file their elaine 
and place their entries of record as was originally given to settlers. 
under the pre-emption law (Secs. 2964 and 2965, R. S.). But for 
various causes it frequently occurs that the time is allowed to pass . 
without entry, and the occupancy is continued by the claimants with the 
hope and expectation of making entry at some future date. And, as was 
_ said by the supreme court in Tarpey ». Madsen (17 8 U. S., 215, 221): 

It is a matter of common knowledge that many go on to the publie domain, build 
cabins and establish themselves, temporarily at least, as. occupants, but having in. 
view simply prospecting for minerals, hunting, trapping, etc., and with no thought 
of acquiring title to land.. Such occupation is often accompanied by buildings and 
enclosures for housing and care of stock, and sometimes by cultivation of the soil 
with a view of providing fresh vegetables.. These occupants are not in the eye of 
the law considered as technically trespassers. No individual can interfere with their 


occupation, or compel them to leave. Their possessory rights are recognized as o 
value ane made the subj ects of barter and sale. 
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16 is reer seen that mere e occupancy of the public lands, anil er eat 
‘ing no right as against the government (Canfield ». United States, 167 
U. S., 518; Frisbie v. Whitney, 9 Wall., 187; Yosemite Valley Case; 
15 Wall., 1), is recognized as creating galcaple possessory rights in 
the individual occupants as against all other persons. . Unquestionably 
Congress has the power to protect: rights of the character indicated, 
and it was evidently the intention to furnish such pr otection as against 
: persons making selection under the act in question; otherwise the 
word ‘‘vacant,” as used in the act, would be meaningless. Its use was 
not necessary to except from selection lands claimed, appropriated. or 
reserved as shown by the land office records. The words ‘‘open to 
settlement” fully and more appropriately exclude lands in that condi- 
tion. They are not open to settlement. In the Shaw-Kellogg case; 
SUPT a, the supreme court, referring to.the words ‘“‘vacant land,” as 
used in the act of June 21, 1860, held, as we have seen, that the 
- grantees under’ that act ‘‘were not at liberty to select lands already 
occupied by others.” The Department knows of no. reason why the 
same ruling should not be applied to the act of 1897. 

The statement of appellant that the land depar nent has never 
~ required selections under the act in question to be accompanied by a 
. showing that the selected land is vacant or unoccupied, is not correct. 
. As early as April, 1898, a printed form of application was prescribed 

: by your office: and sent to the various local land offices for use in mak- 


ing selections under this act. This form is is as follows, the: non- POON DANCY 


: clause being italicized: | , Be oe 
4-643, ee | Perfected Claims. 
| SELECTION IN LIEU OF LAND ee “FOREST RESERVE. 


(Act June 4, 1897, ) 


To the Rui AND RECEIVER, 
United States Land Office, 


Loaiza aniuiutia Wane caem tet ta een a iat oc tn ue ee nea eee we etow eeu Meridian, 
containing ....:. acres; that said land is situate and lying within the boundaries of 
THE sana26 roe est Reserve; that I desire to.relinquish and Teconvey said land unto 


the United States, and in lieu thereof to select. the .:..... RE AE NOD St SPREE gee TET 


State of ..._2- , and containing ....-. acres, under the provisions of the Act of J fac : 
4, 1897 (80 Stat.., 36}, 

- In compliance with the regulations under said act Ihave made, - axéaitad and. 
caused to be recorded in the proper county and State, a deed of reconveyance to the . 
United States of the tract first: above described and situate within said .:.... Forest 
Reserve, and in relation thereto have caused a proper abstr act of title to be made and — 
- authenticated, both of which are herewith submitted. 

‘There are also submitted certificates from the proper officers anoerne that the land 
relinquished, or surrendered, is free from encumbrance of any kind; also that all 
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taxes neon. to gies present tie. have been pala and an 1 affidanit cre the lands 
- selected to be non-mineral in character and unoccupied. I therefore ask that United | 
States patent issue to me for the tract or tracts thus selected. | 


—S* eee «= = = ee we we 


The evidence required to accompany the application or selection is 
here clearly set forth. The selector is required to submit with his 
application an affidavit showing the lands selected to be nonmnen 
in character and unoccupied.” 

This form of application (4-643) was specifically appr oved by the 
Secretary of the Interior in the regulations of May 9, 1899 (28 L. D., 
21, 524), and December 18, 1899 (29 L. D., 391, 394). In this roapeet 

these regulations haye remained unchanged, and they are alike obliga- 
tory upon your office, local land offices, and all owners and. claimants 


of lands within the limits of a forest reserve who seek to exchange the _ 


same for other lands under said act: - 
It only remains to apply the stated principles and regulations to the 
selections here in‘question. In making these selections the selector 
used a form of application different from the one prescribed. The 
printed form of affidavit used by him, however, contained both non- 
mineral and non-oceupancy allegations; but the portions of this form 
of affidavit whereby it was intended to show ‘‘that there is no occupa- 
tion of said land adverse to the selection thereof under the act of June - 
_ 4, 1897,” and ‘“‘that no portion of said land is claimed for mining pur- 
poses under thé local customs and rules of miners or otherwise,” were 
stricken out before the affidavits were verified or filed, and the result’ 
is that the selections are not accompanied by any showing whatever 
respecting the state of vacancy or occupancy of the land at the time of 
selection. For this reason the affidavits were insufficient and ‘the selec- 
tions imperfect. ‘The proof presented by the selector did not show that 
the land was subject to selection, and would not justify the i issuance of | 
patent even if no protests had hen filed. In this connection, it is worthy 
of mention that.about the time of making the selections for in ques- 
tion, this selector made several other selections, under the act of 1897, of - 
lands in the same general locality, and the examination of the files of your 
office shows that.the non-occupancy clause is employed in the accom- | 
panying affidavit in some instances and not in others. While the reason | 
for this difference in the proof presented in support of selections under 
the same act is not apparent upon the face of the selection papers, they 
bear unmistakable evidence of the fact that the use and rejection, respec- | 
tively, of the non-occupancy clause were deliberate and not inadvertent. 
In view of the admitted present occupancy and known value of the 
land for mining purposes, as hereinbefore stated, it is apparent that 
the required proofs can not now be supplied. The selections are 
accordingly rejected. The order of yoo office directing a hearing i is 
her oe vacated. oO | 
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| Gray HaGLE OIL Company vw. CLARKE. ~ 


The act : of J uly 93, 1866, and section 2488, Revised Statutes, changed the manner Sgr 
identifying swamp lands in California and laid down a rule of evidence by 
which the character of land shown, by an approved survey made under the 
authority of the United States, to be ene and overflowed is conclusively | 
established. | 

| That legislation did not overthrow or restrict the authority of the Secretary of the 

Interior over survevs of the public lands, and whenever fraud or error exists in. 

- connection with the execution or iceepianee of a survey he may prevent the 

disposition of public Jands thereunder and take appropEate action to secure a 

- correct survey. 

- Under the swamp-land eae a Sepeeniber 28, 1850, patent is necessary to pass the 

full legal title, and if, by the act of July 23, 1866, and section 2488, Revised 

Statutes, certification ” is, as to the State of California. substituted for patent, 

until such certification. the land department has jurisdiction to determine 

‘whether a tract of land is properly identified as passing under that grant. . 

- It is incumbent upon one wishing to take adyantage of the offer of exchange made 

| by the government by the act of June 4, 1897, to submit with his selection proof 

_ that the title to relinquished lands, to which he claims full title, has passed out 
of the United States by some means the full legal equivalent of a patent and is 
vested in him, and that at-the date of selection the selected lands are unoceu- 
pied and non-mineral in character. Until such proof is submitted a selector has 
not done that which converts the offer of exchange into a contract fully executed 
on his part whereby he secures a vested right in the selected lands. | 

Ordinarily, as between the: government and a selector, he might be permitted to-— 
perfect the selection by supplying the necessary Reet at a subsequent time, but 
his rights would be determined as of the date the selection was thus completed. 

In this case no such proof has been supplied, and it.is admitted by the selector 

that the lands, attempted to be selected are now known to eontain valuable 
deposits of mineral oil; hence these selections can not now be perfected. 

See departmental decision, of even date herewith, in the case of Kern Oil Company 
et al. v. CHATS, 30 L. D., 550. 


"Secretary Herehenéh ty the Conaione: of she General Land Office, 
(W. V. D.). _ - April 2, 1901. A we OW Be) 


By two decisions of January 30, 1901, your offies rejected the selec- 


tions of lots 1 and 2 of the OW. 4; dat lots 1 and 2 of the NW. 4 of 
Sec. 30, T. 28 S., R. 28 E., M. D. M., California, made December 8, 1899, 
by C. W. Clarke, under the act of i une 4, 1897 (30 Stat., 11, 36), in jee 
of certain lands in township 8 S., R. 27 E., M. D. M.. Colitorain: in 
the Sierra forest reserve, waliiquiahed by in to the coe nment. By | 
decision. of February 11, 1901, your office ordered a hearing to deter- 
mine Clarke’s rights ee other selections, termed by him amendatory - 
selections of the same land made January 13, 1900, under the same 
act but designating other relinquished tracts in ‘the same forest reserve 
as bases. Clarke has appa from these decisions. ae 
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With abhi selection of December 8, 1899, is an affidavit as to the 
character of the land selected. The statements of these affidavits are. 
as follows: | | 3 

That there is no occupation of said land een to the selection thereof ances iis . 
act of June 4, 1897, by C. W. Clarke, that the tract applied for is agricultural in 
character and contains no known deposits of coal, or other minerals, and is not sub- 
ject to entry under the coal or mineral land laws of the United States; 

That he has frequently passed over the same and his personal knowledge of said 


land is such as to enable him to testify understandingly in regard thereto; that there 


is not to his knowledge, within the limits thereof, any vein or lode of quartz or other 
-rock in place, bearing gold, silver, cinnabar, lead, tin or copper, or any deposit of © 
coal; that there is not within the limits of said land, to his knowledge any placer, 
cement, gravel, or other valuable mineral deposit; that no portion of said land is 
claimed for mining purposes under the local customs or rules of miners or otherwise; 

that no portion of said land is worked for mineral during any part of the year by 
any person or persons; that said land is essentially non-mineral land and that the 


| application therefor is not made for the purpose of fraudulently obtaining title to 


mineral land, but with the object of securing said land for agricultural purposes; 
and that the above and foregoing statements as to the character of said land apply 
to each and every legal subdivision thereof. | 


February 10, 1900, the Gray Eagle Oil Company filed in the local 
land office protests against these selections, asserting a right to, and 
| possession of, the lands thus selected under certain mineral locations 
made prior. to the selections and alleging that said lands were not at 
the date of selection non-mineral in character. 

_ With the papers are other protests filed February 12, and Ioisast 
25, 1900, by W. H. Mallory and others, and the Mount Diablo Oil 
Mining and Development. Company, respectively, against these selec- 
tions, the protestants in each instance asserting a claim, under a min- 
ing location, to parts of the land selected and asserting in substance 
that at the date of such mining location the locators had found within 
the boundaries of such location sands and shale containing petr oleum, 


. yesiduum of petroleum and mineral oil in sufficient quantities to show 


the value of said location for. mineral purposes and to warrant its 
further development. In the last protest it is further alleged that the 
protestants and their grantors expended large sums of money in the 
development and exploration of said selected land, and on or about. 
‘June 1, 1900, did strike mineral oil Chere = that the land. has no 
value for agricultural purposes. | | 

When the matter was considered in your sfiiée it was held by the 
two decisions of January 30, 1901, that the second ‘selections consti- 
tuted a waiver of all rights under the first selections and the latter — 
were, therefore, rejected; and by the decision of February 11, 1901, 
it was held that. the. protests and affidavits filed by the two classes of 


claimants, respectively, indicate such a condition of the land involved, - 7 


nO as to its char acter and. occupation at the date of Clarke’s oe 
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selections, as to demand further investigation, and for that reason @ 
hearing was ordered to determine the facts: = = . 
1. Were the first selections supported by proper bases? Your office 
decisions of January 30, 1901, answered this question in the negative. 
The provisions of the oe of 1897, under which these selections were 
presented are as follows: | 
_ .That.in cases in which a tract covered by an unperfected bona fide claim or by a 
patent is included within the limits of a forest reservation, the settler or owner 
thereof may, if he desires to do so, relinquish the tract to the government, and may 
. select in lieu thereof a tract of vacant land open to settlement not exceeding in area — 
the tract covered by his claim or patent; and no charge shall be made in such cases | 
for making’ the entry or recording or issuing the patent to cover the tract selected: 
Provided further, That in cases of unperiected claims the requirements of the laws 
respecting settlement, residence, improvements, and so forth, are complied with on 
the new claims, credit being allowed for the time spent on the relinquished claims. 
It is not contended that the tracts within the limits of the forest res-. 
ervation and relinquished as bases for these selections were covered — 
by ‘‘an unperfected dona fide claim,” nor could such a contention be 
successfully made in view of the facts hereinafter recited (29 L. D., 
594, 596). To constitute these tracts proper bases for such selections 
they must be covered by a ‘‘ patent.” Sometimes an act of Congr eSs 
operates to pass the fee and in other cases a certification is given thé 
effect of a formal conveyance. In view of this the phrase ‘‘ tract cov- | 
ered . . by a patent” is construed by this Department in F. A. 
: Hy de at a (28 L. D., 284, 290; and see 29 L. D., 594, 596) as includ- — 
ing ‘‘a tract to which the full legal title has passed out of the govern- 
ment and beyond the control of the land department by any means 
which is the full legal equivalent of a patent.” The question is then 
as to whether the full legal title to the land in lieu of which these 
selections are made had passed out of the United States and beyond 
the control of the land department by any means which is the full 
legal equivalent of a patent, and had become vested in the applicant 
Clarke when he executed his deed of relinquishment. The abstract of 
title filed with said deed shows but two items: a patent from the State of 
California to C. W. Clarke, dated October 26, 1899, and the deed from 
- ©. W. Clarke and. wife to the United States, dated November 16, 1899, 
both instruments having been filed for record) November 28, 1899. 
The patent from the State refers to the swamp land act of September 
28, 1850, and to the fact that the State legislature had provided for 
the sale of swamp lands, recites that it appears by the certificate of 
the register of the State land office bearing date October 21, 1899, 
and issued in accordance with the State law, that the tracts of swamp 
and overflowed land therein described have been duly and properly 
surveyed in accordance with law.. By a purported survey of this 
township made in 1883 and accepted by your office in 1897, the tracts 
relinquished by Clarke were returned as swamp and over flowed, This 
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is one of the so-called ‘‘ Benson surveys” which awe been the subject | 
of much investigation by your office and this Department. The sur- 
vey was made under contract, No. 994, of January 3,1883. The field 
notes and plats, sometimes called the Poarase were appioed by the » 
surveyor-general and sent to your office December 17, 1884, for con- 
sideration there. .A number of. surveys made about the same time— | 
this among them—were examined in the field by a special agent of - 
your office who, under date of August 31, 1886, reported that the sur- 
veys were fraudulent and the field notes and plats fictitious, where- 
upon your office on October 28, 1886, rejected said surveys, including 
the one under consideration. Afterwards the contractors submitted-to 
your office a proposition for a compromise by which it was proposed | 
that said surveys should be corrected. This proposition was accepted 
and the stipulations formally signed April 18, 1896, it being provided 
that they should expire April 1, 1897. 
With his letter of February 5, 1897, the surveyor -general for Cali- 

fornia again transmitted to your ‘office fhe or ‘iginal field notes and plat 
of survey of this township which had been submitted in 1884 and” 
rejected in 1886. The field notes so transmitted show that the survey — 
to which they pertain was commenced May 17, and completed May 
26, 1883. Attached to them is a new sertrieate of: approval, by the 
surveyor-general dated February 5, 1897.. There is no other change 
or correction. The plat bears in addition to the certificate of the 
-surveyor-general, dated December 17, 1884, a new certificate dated 
February 5, 1897, but otherwise it is not changed. These returns 
were accepted by your office March 1, 1897, and by letter of that date | 
your office. directed the surveyor-general for California to file the 
triplicate plats in the proper local land office. Thereafter and early — 
in the same month, the Secretary of the Interior directed a further 
investigation of these surveys. June 21,1897, while this investigation 
was being prosecuted the contractors submitted a proposition to the 
effect that they would correct such surveys or make new ones where 
necessary. . This proposition was accepted by your office the nextday, 
with the approval of the Secretary of the Interior, with some modifi- 
. cations which were promptly assented to by the contractors. Two of 
. these modifications were that the surveys were to meet the approval - 
-of the Secretary of the Interior and that the work should be com- 
pleted and returns made in no event beyond December 1, 1898. The 
terms of this agreement were never complied with by the contractors 
and the purported survey of said township was finally rejected by 
your office March 2, 1899, under instructions from the Secretary of the 
Interior dated January 26, 1899. | 7 | 
No certificate or patent has been issued to the State of California 
for any of these lands. All the proceedings ending 1 in the final rejec- 
tion of the survey were taken and ended long prior to the date of the 
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oateat from the State to Clarke, and Sends purchased fr om the 
State with constructive if not actual notice thereof. : | 
By the. act of September 28, 1850 (9. Stat. yon): commonly known 
~ as the swamp land act, it was provided: 7 
That to enable the State of Ar kansas to construct the necessary levees and aeaee 
to reclaim the swamp and overflowed lands therein, the whole of those swamp and 
overflowed lands, made unfit thereby for cultivation, which shall remain unsold at 
the passage ol this act, shall be, and the same are hereby, granted to said State. 


By section two of said act it was pr hoyidede. 


7 That it shall be the duty of the Secretary of the Interior, as soon as may be prac- 
- ticable after the passage of this act, to make out an accurate list and plats of the lands 
_ described as aforesaid, and transmit the same to the governor of the State of Arkan- 
gas, and at the request of said governor, cause a patent to be issued to the State 
- therefor; and-on that patent, the fee simple to said lands shall vest in the said State 
of Arkansas, subject to the disposal of the legislature thereof. 


The fourth section extended the provisions of the act to each of the 
| other States of the Union. | | 
The act of July 23, 1866 (14 Stat., 218), entitled “An act to quiet 
land titles in California,” contained, among other provisions, the nor. 
lowing (section 4): 

That in all cases where township ‘surveys have been, or shall hereafter be, made 
under authority of the United States, and the plats thereof approved, it shall be the 
duty of the Commissioner of. the General Land Office to certify over to the State of. 
California, as swamp and overflowed, all the lands represented as such, upon such 
approved plats, within one year from the passage of this act, or within one year from 
the return and approval of such township plats. : 


This provision is carried into section 2488. of ite Revised Statutes, 
_ in the following words: | 

Itshall be: the duty of the Commissioner of the General Land Office, to certify over 
to the State of California, as swamp and overflowed lands, all the lands represented 


as such upon the approved township surveys and plats, whether made before or after 
the 23rd day of July, 1866, under the authority of the. United States. 


The provision of the or iginal section requiring the Commissioner to 
_ make such certification within one year. from the return and approval 
of the township plat was omitted from the revision and is therefore - 
repealed (section 5596 Rey. Stat.). There was no attempt to survey 
this township until after the revision became effective and therefore © 
no right under the repealed provision can be asserted by the State. 
The grant made by the act of 1850 ‘‘is one in praesenté passing the’ 
title to the lands as of its date but requiring identification of the lands 
to render the title perfect.” Wright v. Roseberry (121 U. S., 488, 
509). By that act the lands thus granted were to be identified by lists | 
to be made by the Secretary of the Interior. By the act of 1866, and 
section 2488, Revised Statutes, the manner of identification in Cali- 
fornia was changed. A rule of evidence was laid down by which the 
character of land, which was shown, by an approved survey made 
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under the authority of the United States, to be swamp and overflowed, 
was thereby conclusively established. (Tubbs v. Wilhoit, 188 U.S.,. 
134, 139; Heath ». Wallace, 138 U. Se 58, 579; State of California, 
23 L. D., 280.). 

It is insisted that under fis law as construed by diese decisions the, 
title to the tracts. in question, which were represented by the survey 
_ as swamp and overflowed lands, vested in the State of California upon’ 
the approval of said survey, that the failure of the Commissioner of 

_the General Land-Officé to certify the land to the State does not affect 


the title thereto and that the subsequent rejection of the survey can .. 


not affect or impair that title. The cases cited and relied upon, by 
appellant contained no question as to the effect of a fraudulent or — 
erroneous survey and this fact was adverted to in the decisions. In 
. Wr ight w: Roseber ry, supra, the court was careful to say: 
There was, no suggestion by either the Commissioner or Secretary of the Interior 
_ that the lands were not swamp and overflowed as eae upon the township 
plat.., 
In Tubbs ». ‘Wilhoit, supra, the sur vey had been made in 1864 and 
~ it was contended that sie first clause of section 4 of the act of July 28, 
1866, hereinbefore quoted, did not apply because the plat.had not been 
appr ore by the Commissioner of the General Land Office. In respect 
of this contention the court.said (p. 142): ae 
~ Until April 17, 1879, it had not been the practice of the land department. to 
require any specific approval by the Commissioner either of surveys of the public | 
_ lands or of plats of townships in accordance-therewith, made by the surveyor-general 
of the State, before they were deemed so far final as to sanction sales or selections of 
the lands surveyed and platted. It is trne that wherever fraud or error existed in 
the action of the United States surveyor-general for the State, the power of correction — 
was vested in the commissioner, but where the survey was itself correct and the 
township plat conformed thereto, they became final and effective when filed in the 
local land office by that officer. 


After quoting from a communication from the Secretary of the 
‘Interior to the Commissioner of the General Land Office, dated August 
ie 1877, asserting. that the Commissioner ‘‘ has general supervision - 
over all surveys and that authority is exercised whenever error or 
fraud is alleged on the part of the surveyor-general” and referring to | 
‘Frasher v. O’Connor (115 U. 5., 102, 114), as supporting that petition; 
the court said: | 


There is no finding, nor even any allegation, that the survey and plat of tow nship | 
four, in the county of San Joaqnin were not correct, or that they were DeeDbroved 


by the land department. 


The case at bar differs fr om those cited i in thaé it uasiiee a question 
as to the authority and duty of this Department in connection with a 
survey which has not been made in compliance with the law and regu- 
lations governing such matters. . The cases cited, in so far as they go, 
‘support the proposition that the government is not bound by an 
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erroneous or ernie survey, and fies do absolutely and uriequivo- 
eally sustain the regulations requiring the approval of the Commissioner 
of the General Land Office to give surveys of the public lands vitality. 
Those cases did not, however, involve any question as to the powers and 
duties of the Secretary of the Interior in connection with such surveys. 
This matter was fully. considered, exhaustively discussed, and finally 
determined in Knight v. U.S. Land Association (142 U.8., 161). The 
court there laid down a preliminary proposition as follows: 

It is a well settled rule of law that the power to. make and correct surveys of the 
public lands belongs exclusively to the political department of the government, and - 


that the action of that department, within the scope of its a is unassailable | 
~ in the courts except by a direct pr oceeding. ; 


_ There the Commissioner of the General Land Office aa appr ee a 
survey known as the Stratton survey, of the pueblo of San Francisco 
and the Secretary had set such approval and. the survey aside and 
directed another to be made. It was contended that this action of the 
Secretary was uuwarranted because the authority of the land depart- — 
ment in the premises had been exhausted by the action of the Com-_ 
missioner of the General Land Office in approving and confir ming the 
first survey. Speaking of this claim the court said (p. 177): — 

‘This contention is based upon the proposition that the Secretary of the Interior 
had no authority to set aside the order of the Commissioner approving and confirm- 
ing, the Stratton survey, especially in view of the fact that no appeal was taken from 

such order and the authorities of the city acquiesced in that. survey. This proposi- 
tion is unsound. If followed as a rule of law, the Secretary of the Interior is shorn 


of that supervisory power over the pape lands which is.vested in him eu section 
441 of the Revised Statutes. 


. The court quoted section 441. of the Revied Statutes which aia ges 
| “the Secretary of the Interior with supervision of public business relat- 
_ ing to the public lands and sections 453 and 2478 which provide that 

the Commissioner of the General Land Office ‘“‘under the direction of - 
the Secretary of the Interior” shall perform all executive duties 
appertaining to the surveying and sale of the public lands and author- | 
ize him ‘“‘under the direction of the Secretary of the Interior” to 
enforce and carry into execution the provisions of the title of the 
Revised Statutes relating to the public lands, and then declared the 
-meaning of.said sections as follows (p. 177): 

_ The phrase, ‘‘under the direction. of the Secretary of the Interior,’’ as used ‘ 
these sections of the statutes, is not ineaningless, but was intended as an expression 
in general terms of the power of the Secretary to supervise and contro! the exten- 
sive operations of the land department of which he is the head. It means that, in 
the important matters relating to the sale and disposition of the public domain, the 
surveying of private land claims and the issuing of patents thereon, and the admin- 
istration of the trusts devolving upon the government, by reason of the laws of Con- 
gress or under treaty stipulations, respecting the public domain, the Secretary of the 
Interior is the supervising agent of the government to do justice to all claimants’ and 
preseryo the rights of the people of the United States. | 
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After citing various decisions which recognize.and assert the right 
and duty of the Secretary to exercise supervision over matters per- 
taining to the survey and sale of the public lands in cases involving 
the administration of laws under which, as the court points out, the 
powers and duties of the Seéretary were practically and to all intents 
and purposes the same as under sections 441, 453 and. 2478, Revised 
Statutes, it is said: L 

It make no difference whether the appeal is in regular form according to the estab- 
lished rules of the Department, or whether the Secretary on his own motion, know- 
ing that injustice is about to be done by some action of the Commissioner, takes up 
_ the case and disposes of it in accordance with law and justice. The Secretary is the 
guardian of the people of the United States over the public lands. The obligations 
of his oath of office oblige him to see that the law is carried out, and that none of the 
_ public domain is wasted or is disposed of to a party not entitled to it. He repre- 
sents the government, which is a party in interest in every case involving ine survey- 
ing and disposal of the public lands. | ts 

The whole matter is so fully and Peonie covered in this decision 
that it is unnecessary to enter upon a discussion of the question here, 
and it would be useless to attempt to make it more clear. Under this. 
ruling the authority of the Secretary of the Interior is at least as great. 
as was that of the Commissioner of the General Land Office prior to 
the regulation of April 17,1879. In Tubbs v. Wilhoit, supra, the 
Commissioner is said to Have been vested with the power iY. correction _ 
prior to said regulations, which specifically devolved upon him the - 
approval of surveys. A survey of public lands in California, duly 
made and approved must be considered as conclusively establishing 
the character of the lands thereby returned as swamp and overflowed. 
‘But whenever fraud or error exists in connection with the execution 
or acceptance of a survey the Secretary of the Interior may prevent 
the disposition of public lands thereunder. Indeed, when information 
reaches him indicating the probability of such fraud or error it is his 
duty to investigate the matter and take such action as may be appro- 
priate under the circumstances developed to secure a correct survey. 

The facts developed by the investigation of the survey of the lands 
here involved, as originally made, demonstrated that it was not exe- 
cuted as required by the regulations and the contract under which it 
was made, and strongly indicated that the work was not actually done 
in the field and that the field notes were fictitious and the plats based 
thereon were absolutely worthless as a survey or as evidence of any 
fact shown by such field notes or plats. .The contractor, instead of 
attempting to sustain the returns made by him, proposed to go into 
the field and correct the survey or make a new one, as might be found 
necessary to meet the requirements. Before the time fixed in this 
agreement for doing this work had expired and in the absence of an 
effort to comply with the terms of said agreement by a corrected or 
new survey, and without any further examination in the field, the 
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‘suryeys covered by said ena No. 294 were aeaeted March 1, 1897, 
by the then Commissioner of the General Land Office upon the eve of 
his retirement from office. Immediately thereafter inquiry into the 
matter was instituted. by the Secretary of the Interior. Thereupon 
the contractor, with others in a like condition, submitted a further 
proposition for perfecting an actual survey of said lands as herein- 
before set forth, which was accepted with the approval of the Secretary. 
This action was within a reasonable time after the Commissioner’s 
acceptance and undoubtedly operated as 4 suspension of the survey, — 
approval to which had been given under such unusual circumstances. — 
- Thereafter said lands did not have the status of surveyed lands. and 

could not-be disposed of as such. While this suspension continued it 
would have been error for your office to certify any of said lands to 
the State of California-as coming within the terms of the swamp land 
grant. The contractors having failed. to comply with this. further. 
agreement, to perfect said survey, the Secretary of the Interior, Janu- 


ary 26, 1899, directed that the purported survey of said ‘township be 


finally ‘rejected, which was accordingly done.. 

The argument in'support of this appeal goes upon the Ae y that a 
survey which is once accepted or appr ‘oved by your office conclusively 
fixes the character of the tracts returned ther eby as swamp and over- 
flowed, so that thereafter there can be no inquiry as to the correctness 
of the survey, or revocation of its acceptance and approval upon a 
showing of fraud or mistake in the survey itself or in its approval and - 
acceptance, This theory is wrong and the conclusion resulting there- 
from: can not be sustained. The surveys contemplated by the act of 
1866 and by section 2488, Revised Statutes, are those made under the 
authority of the United States and fe ale those which are recog- 
nized as made and approved in conformity with the law and regula- 
tions governing surveys of the public lands. It was not the purpose or 


. effect of that act to overthrow or to restrict the authority and control 


of the Secretary of the Interior over surveys of the public lands. The 
intent and purpose of that legislation was to make a survey, which is 
recognized as made and approved -in conformity with law and regula- . 
tions, conclusive evidence of certain facts shown thereby. The 
authority of the Secretary of the Interior over public sury eys and 
his duty to insist upon and secure honest and correct surveys is the 
same whether the land be returned by the surveyor as swamp and 
overflowed or otherwise. The survey does not convey the title to 
swamp lands, its only office under the act of 1866 and section 2488, 
Revised Statutes, in relation to the grant of swamp lands, being to 
furnish evidence of the character of the lands surveyed, so far as the 
- game are returned as swamp and overflowed, and thus to identify to 
that extent the tracts coming within the terms of the grant. The-gen- 
eral authority of the Secretar y of the Interior to require the proper 
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survey of the public lands is not open to question, and neither the act 


~ of 1866 nor section 2488 takes away this authority or makes any excep- 


tion thereto. In the exercise of that authority, the action of the 
Commissioner of the General Land Office in accepting the confessedly 
erroneous, if not fr audulent, survey here in Ce was set aside and 
the survey rejected. Vo 
_. - There has never been such a sur vey of this ‘ioaiahip as would, under 

the act of 1866 or section 2488, establish the character of the lanes | in 
this township and therefore there has never been such an identification 
of any of the lands therein as swamp and overflowed as would, under. 
| any decision of the supreme court, require a certification of such lands 
to the State or render the title of the State perfect under the swamp 
land grant. | | | 
. The rule is that whenever a granting act specifically provides for the 
issue of a patent the legal title remains in the government until the 
patent is issued and while so remaining the grant is in process of 
administration, and the jurisdiction of the land department over the. 
land is-not lost. Michigan Land and Lumber Co. v. Rust (168 U. S., 
589, 592); Brown v. Hitchcock (173 U. S. , 473). The act of 1850 pre 
vides for the issue of a patent upon which the fee simple title shall 
vest in the State. The act of 1866 and section 2488, Revised Statutes, 
provide for a certification by the Commissioner of the General Land. 
Office. Whether the act of 1866 and section 2488 dispense with the 
issuance of a patent, as required by the original granting act, need not 
be considered here, because even if it be admitted that certification 
was thereby substituted for a patent as the means of. passing the fee 
simple title, the fact remains that until certification is made the grant 
is still in process of administration and the jurisdiction of the land 
department over the land is not lost. It is clear that the administra- 
tion of the swamp land grant as to the tracts relinquished by Clarke | 
has not proceeded to the point where the jurisdiction of this Depart- 
ment to determine whether they have been properly identified as pass- 
ing under that grant has been lost. As shown herein the survey 
relied upon as establishing the title of the State is not a recognized or — 
subsisting survey and furnishes no evidence upon that point and no 
evidence of any other kind as to the character of said tracts has been 
submitted. 

It follows that these tr acts are not covered by a patent or its legal 
equivalent and that Clarke has no such title thereto as entitles him to | 
claim in respect thereof the privileges or benefits extended by the act 
of June 4, 1897; 

2.. Clarke’s claim must ‘rest upon the selections of J anuary 13, 1900. 
No objection is made to the bases for these selections. It is urged, 
however, that they did not operate to vest any right in Clarke because 
of their incompleteness resulting from his failure to file therewith any 
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proof as to the condition and character of the land selected, at the date 
of their presentation. The act of 1897 describes the land which may 
_ be selected under its provisions as ‘*‘ vacant land open to settlement.” 
To be vacant, land must be unoccupied. To be open to settlement, 
land must, among other things, not be known to contain valuable 
| mineral depos Land which is occupied by another or which is 
known to contain valuable mineral deposits is therefore not subject to 
selection under said act. It is a general rule that applicants for the 
public land must show that the land applied for is of the char acter 
contemplated by the law under which it is sought... There is no reason 
why this rule should not obtain in pr oceedings under the act of 1897 
and there is nothing in that act itself r elieving the applicant ther eunder 
from making such a showing. 

As has been said in various decisions of the Department, this law 
constitutes a standing offer on the part of the government for an 
exchange of lands. In this offer the lands to be exchanged are 
described. Those to be relinquished by the individual must be within 
a forest reservation and those to be taken by him must be vacant and 
open to settlement. It is incumbent. upon one who wishes to take 
advantage of this standing offer to bring himself within the terms 
thereof, not only as to the land he proposes to relinquish but also. 
as to that which he proposes to take in exchange. It is his duty to 
inform himself as to the character and condition of the land he proposes 
to select and to honestly disclose the facts thus ascertained. The local 
land officers with whom the papers are to be filed, can not reasonably 
be expected to have a personal knowledge of the condition and char- 
acter of all the public lands within their district. Much less can the 
land officers at Washington be expected to have a personal knowledge 
thereof. Neither can the-public survey be relied on to disclose the 
character of the land as developed and known at the date of selection 
when, as in this case, the survey was made more than forty years 
beter: Every Ane emition based upon the wise administration of 
this law supports the wisdom of a regulation requiring the selector to 
submit proof showing the land selected to be subject to such selec- 
tion. In a brief filed in behalf of the appellant it is admitted that an 
affidavit to the effect that the land was vacant and open to settlement. 
or one showing that the land was unoccupied, and contained no known 
minerals or that it contained no valid mining claim based upon an 
actual discovery of mineral, would be consistent with the language 
of the act of 1897 and that the requirement of such an affidavit 
would be reasonable and proper, but it is insisted that no such affi- 
-davit was required by the rules or regulations in force at the time 

these selections were made. This contention can not be sustained. 
The form of application prepared by your office for selections of 
Jands in lieu of tracts covered by-a patent in a forest reserve and 
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specifically adopted as form 4-648 in the regulations of May 9, 1899 
(28 L. D., 521, 524), and December 18, 1899 (29 L. D., 391, 394), 
requires the selector to accompany his application with “‘an affidavit 
showing the land selected to be non-mineral in character and unoc- 
cupied.” It is thus clearly made incumbent upon one seeking to take 
advantage of the offer made by this law to establish the fact that the 
land he selects is of the character contemplated by the law. Until 
this fact is established his proffer of exchange is not complete. 
Until then he has not made out a case which shows upon the face 
of the papers that he has so far complied with the conditions of 
the act of 1897 as to convert the offer of exchange contained in: 
said act into a contract fully executed upon his part. To lodge 
in*an applicant for exchange of lands under this law a vested right 
as against the government or third parties, it must be made to 
appear that the land sought to be acquired by him is of the char- 
acter contemplated by that law. This selector recognized this duty 
on his part and with his selections of December 8, 1899, filed 
the requisite affidavits as hereinbefore set forth. It is probable 
that he went. upon the theory that new affidavits were not necessary 
to the second selections... This was a mistake. The first selections 
were never effective to vest any right in him. While the affidavits 
filed with them may have properly set forth the condition and char- 
acter of the land at that time, December 8, 1899, it does not follow | 
that the condition and character of the land were the same on January 
13, 1900, the date of the second selections. No new affidavit or paper 


was filed with the second selections containing any statement as to the — 


condition or character of the land. The necessity for requiring the 
selector to make proof of the condition and ‘character of the land at 
the time of selection is forcibly illustrated in this case. . Prior to that. 
time mineral oil had been discovered in the near vicinity of this land, - 
and the lands in that neighborhood were. being generally prospected 
and explored in an effort to find mineral oil therein in paying quantity. 
To that end wells were being drilled or bored hundreds of feet into 
the earth at great cost, and in this manner the area or extent of the 
oil deposit was being ascertained and the mineral character of specific 
tracts made known. The known character of the land in that vicinity 
was therefore undergoing a change and tracts not known to contain 
wineral deposits at any given time were liable within thirty days 
thereafter to become known to be valuable for such deposits. 
Ordinarily, as between the government and the selector, there would 
~ seem to be no good ground for refusing to permit him to submit the 
necessary proof at a time subsequent to the date of the attempted 
selection; but since this proof is essential to complete a selection so 
as to constitute it a contract fully executed on the selector’s part, his © 
rights would have to be determined as of the date when the selection © 
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ig thus completed. No attempt or offer to cure the defect and com- 
plete the selections in question has been made, and it is now asser ted 
by the mineral claimant, and fully admitted by the selector, that the. 
land in question has been- demonstrated to contain valuable deposits of 
petroleum. Indeed, in a petition filed in this case January 18, 1901, 

it is said by the selector and others claiming under him, in speaking 
of those particular lands and selections: | 

That after said selections were made by Clarke, the Gray Eagle Oil Gene 
_ the protestants in the above cases—unlawfully and against the objections of the 

Selector and claimant, Clarke, entered upon such lands and bored wells thereon, and: 
several months thereafter found petroleum oil in large’ and valuable quantities on 
_ parts of said selected lands, and are now, against the objections of these petitioners, 
engaged in taking away and disposing of such oil product and in appr opriating the 
proceeds of the same to their own use and benefit. — 

It is thus made evident that these lands are not now subject to 
selection in lieu of lands in a forest reservation, and that further 
delay in the disposition of these selections to afford an opportunity to 
file an affidavit showing that they are vacant and open to settlement, . 
would be of no benefit to the selector. 

Furthermore, the lands are not now and have not been since Feb- 
ruary 21, 1900, subject to such selection. By telegram of that date, 
your Baie directed the local officers at Visalia to‘ “suspend from dis- 
position until further orders” certain townships therein specified, one 
of them being township 28 south, range 28 east, in which these lands — 
are situated. As said in the instructions of March 6, 1900 (29 L. D., 

578, 580): ‘In every instance the land selected must at the teme of 
-. selection be of the character subject to selection.” This order of sus- . 
‘pension would, so long as It remains in force, Skil a selection of 
these lands. — 

— It would be an act of injustice to all parties concerned #6 ae a 
- hearing to determine whether the land in question was, on January 
- 18, 1900, subject to selection under the act of 1897, when, as pointed 
out herein, the selections of that date were imperfect and can not 
now, because of the present known and admitted character of the land, 

be perfected. 

Your office decision of Tebieaty 11, 1901, ordering a hearing in 
those cases is therefore set aside, and for the reason herein given 
Clarke’s selections: of December .8, 1899, and January 13, 1900, are 
rejected. 
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LIEU SELECTIONS UNDER ACT OF JUNE 4; 1897. 
Kern Orn Company v. CLOTFELTER. 


Under the exchange provisions of the act of June 4, 1897, C., the owner of lands cov- — 
ered by a patent from the United States and situate within the limits of a public. 
forest reservation, filed in the Visalia, California, local land office, a relinquish-- 
ment to the United States of his lands in the forest reservation, accompanied by 
evidence of his full and unincumbered title thereto, and at the same time made: 
selection, by appropriate application in writing, of a like area of public lands in. 
the Visalia land district desired in exchange for the lands relinquished, accom- 
panying the selection by an affidavit declaring the selected lands to be unoccu- 
pied and non-mineral. Shortly thereafter K. Company and others filed sworn and 
corroborated protests against the selection, alleging that the selected lands, at 
the time of their selection, were occupied by protestants under the placer mining 
laws and were then known to be valuable for their deposits of petroleum or min- 
eral oil. The selection has not been carried to patent. Held: 
1. The land department has jurisdiction and power, either on its own motion or at 


the instance of third parties, at any time before a patent is issued upon a selec- 


tion made under the exchange provisions of said act and after appropriate notice, 

to institute and carry on such proceedings as may be necessary to enable it to 

determine whether the selected lands were at the time of their selection in the 

condition and of the ‘character subject to selection. 

2, Lands chiefly valuable on account of the deposits of petroleum or mineral oil 
found therein are mineral in character and not subject to selection under said act. 

“6: The protests of K. Company and others require that a hearing be aoe to 
deter mine the condition and character of the lands selected. 

4, The inquiry will be directed to the conditions existing and known at the time 

_ when the selection was made, and no consider ation will be given to any change . 

subsequently occurring or to any discovery or development ot mineral thereafter 
made, 

5. The evidence bearing upon the character of the selected lands will not be restiteted 
to the discovery or development of mineral therein and to their geological for- 


mation but may extend to the discovery and development of pnear in adjacent. 


lands and to their geological formation. 
The cases of Union Oil Company, 25 L. D.,. 351; Kern Oil Company ct al. v. Clarke, | 
80 L. D., 550; and Gray Eagle Oil Cmca Vv. Clarke, ¢ 30 L. D., 570, cited and 

followed. | 


Acting Secretary Ryan to the Commissioner of the General Land Once, 
(W.V.D.) May 8, 1901, , (A. B. P.) 


January 5, 1900, Jacob Rene Clotfelter filed in the local office at 
Visalia, California, two separate selections of lands in lieu of an equal 
quantity of lands of which he had become. the owner, covered by a 
' patent from the United States and situate within the limits of a public 
forest reservation. These selections were made under the act of June 
4, 1897 (80 Stat., 11, 86), which provides as follows: 

That in cases in which a tract covered by an unperfected bona fide claim or by a _ 
patent is included within the limits of a public forest reservation, the settler or 
owner thereof may, if he desires to do so, relinquish the tract to the government, 


and may select in lieu thereof a tract of vacant land open to settlement not exceed- 
ing in area the tract covered by his claim or patent; and no charge shall be made in. 
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such cases for making the entry of record or issuing the patent to cover the tract 
- selected: Provided further, That in cases of unperfected claims the requirements of 
the laws respecting settlement, residence, improvements, and so forth, are complied 
- with on the new claims, credit being vowel for the time spent on the relinquished 
claims. 


One of the esis embraces ‘the W. 4 of the NE. + Lge Sec. 39, Tt 
988., R. 28 E., M. D. M., and the ae the NE. + of the NE. + of 
said. settion 82, aan the SE. J kof the SE. 4 of Sec. 24, T. 285S., R. ral 
E., M. D. M. The record shows that ihe lands within the freak res- 
sen in lieu of which the selections were made, were subject to. 
_relinquishment and were regularly relinquished to the United States, 
~ and that the relinguishment was accompanied by a properly authenti- 
cated showing of full and unincumbered title in the selector to the 
relinquished lands. There is no suggestion that the lands selected 
were not subject to selection so far as the then existing conditions 
- appear from the land office records. Each selection was by an appli- 
cation made out upon the printed form specially prepared for making 
selections of lands in lieu of lands covered by patent in a forest reser- 
_ vation and adopted as form 4-643 in the official regulations of May 9, 
1899 (28 L. D., 521, 524), and December 18, 1899 (29 L. D., 391, 394), 3 
and in which the evidence required to be submitted by the selector is 
- specifically set forth. The selection in each instance was accompanied 


by an affidavit to the effect that the selected lands were non-mineral in ~ | 


character and unoccupied at the date of selection. 

The act of June 4, 1897, was amended by an act approved June 6, 
1900 (31 Stat., 588, 614), but as the selections here in question are to 
be governed by the original act, the amendment is not material © 

-Febr uary 6, 1900, the Kern Oil Company filed a protest against both 
selections, in so far as they embrace Jands i in the NE. + of Sec, 32, T. 
28 5., R. 28 HE : 

February 93, 1900, W.T. Sener filed a protest. souks the selection 
— which one the SE. + of the SE. + of See. 24, T. 288., R. 27 E. 
‘ These protests, which are under oath and seoompanied by. pouroborat: 
ing affidavits, charge, in substance and effect, that all of the lands so 
selected were at the time of their selection occupied by the protestants 
under certain placer mining locations which were at that time being 
worked and developed by the protestants, and that at that time all of 
_ said lands were known to be valuable for their deposits of petroleum 
or mineral oil. The protests also state that the lands are still occupied 
by protestants, and that additional discoveries of oil have been ne | 
therein since the date of said selections. 

By decision of March 10,1901, your office considered said issu 
~ in connection with the protests, aa directed that a hearing be had to 
_ determine the character of the selected lands. In the course of said 
decision it was held, in substance, that the character of lands selected 
under the act of June 4, 1897, is an open question until. the selections 
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have — approved by the land department, and that if at any time 
prior to such approval the selected lands should be found to contain — 
valuable minerals the selections would be thereby defeated. These 
principles were announced as a guide for the conduct of the hearing. 
Clotfelter has appealed to the Department. Numerous errors are 
assigned in the appeal, butit is not necessary that they should be stated 
in detail. Lands chiefly valuable on account of deposits of petroleam 
or mineral oil found therein are mineral lands and are subject to dis- 
position under the mining laws (Union Oil Co., 25 L. D., 351). In the 
recent case of Kern Oil Co. v. Clarke (80 L. D., 550), questions simi- 
lar to those here presented were consider ed and decided by the Depart- 

ment. It was held in that case: 3 

(1) That where a person making selection under the act of June 4, 1897, has com- 
plied with all the terms and conditions necessary to entitle him to a patent to the 
selected land, he acquires a vested interest a and is to be regarded as the 
- equitable owner thereof; 

(2) That the right to a patent under the act once vested, is, for most purposes, 
the equivalent of a patent issued, and when in fact issued, the patent relates back to 
the time when the right to it became fixed and takes effect as of that date;. 

(3) That questions respecting the class and character of the selected lands are to | 
be determined by the conditions existing at the time when all requirements neces- 
sary to obtaining title have beén complied with by the selector, and no change 1 in 
such conditions, subsequently occurring, can affect his rights. 

The land department has the jurisdiction and power, at any time before a patent 
is issued, to institute and carry on, after appropriate notice, such proceedings as may 
be necessary to enable it to determine whether the selected lands were of the requi- 
site class and character, and whether the selection was in other respects regular and 
in conformity with the requirements of the act. But the determination, when had, 
must relate to the time when, if at all, the selector has done all that 1 is required of 
him in order to perfect his right to a patent. | 


And upon the question as to what is required to be done iy a per- 
son making selection under said act, the Department stated and held 
as follows: - | | 


What are the essential rune of the statute respecting the selection of the 
lieu land with which one seeking title thereto must comply? Upon relinquishing to 
the government the tract in the forest reservation, he must make ‘selection of the 
tract desired in exchange therefor. The act so expressly declares. But what show- 
ing must he make with respect to the selected tract? The statute authorizes selec- 
tiou only of ‘vacant land open to settlement.’’ . To be vacant, the land must not be 
occupied by others. To be open to settlement, it must not be known to be valuable 
for minerals, or reserved from settlement for any other reason. In so far as the 
existing conditions appear from the land office records, that is, whether the selected 
tract is of lands to which the settlement laws have been extended, and whether the 
same is free from record appropriation, claim, or reservation, no showing by the 
selector in respect thereto need be niade, for the reason that tle officers of the gov- 
ernment can and must take notice of the public records. But as to conditions the 
existence or non-existence of which can not be determined by afiything appearing. 
upon the public records and as to which the officers of the government must depend 
entirely upon outside evidence, that is, whether the selected tract is occupied by | 


~~ 
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others-and known to be valuable for minerals, it is manifestly necessary that the 
required evidence should be furnished by the selector... The officers of the govern-. 
ment can not be expected to know whether land selected under the act is vacant and 
‘not known to be valuable for minerals, and in these respects subject to selection. 
Such an expectation would be impossible of realization. For instance, the Visalia 
land district, in which the lands in controversy are situated, comprises the greater 
‘portion of nine counties in California and embraces an area of over seven million 
acres. Of this area over five hundred thousand acres of unreserved surveyed public | 
land, scattered throughout the district, were undisposed of at the end of the fiscal 
year during which the selections in question were filed (see annual report of a 
Commissioner of the General Land Office for the year ended June 30, 1900). 
these respects the Visalia district does not greatly differ from many other land ie 
tricts wherein selections under the act of 1897 have been, or are likely to be, made. 
Obviously, therefore, it could not have been contemplated that the local officers of 
the yarious land districts should or could, from personal knowledge, determine the 
physical conditions pertaining to lands selected under said act. The argument is 
intensified when applied to the Commissioner of the os Land Office and the 
Secretary of the Interior. 

‘Nor can selections be lawfully accepted until there is a showing that the selected 
land is yacant and not known to be valuable for minerals. No other lands are sub- 
ject to selection, and no selection can be regarded as complete until these essential 
conditions are made to appear. They do not appear from the public surveys. In 
this case the lands were surveyed in 1854. ‘Whether since that date they have been 
continuously, or at auy time, vacant, or occupied, and whether at any time known | 
to be valuable for minerals, and if so, whether stripped of their minerals and worked 
out, are matters not shown by the land office records. 

The rightto a patent is not acquired in any case until the proofs are such that patent 
could be issued upon them if nothing were shown to the contrary. As long as any- 
thing remains undone which it is essential should be done by the selector in order 
to entitle him to a patent, the right thereto does not vest. 

That a non-mineral affidavit should accompany the selection is not seriously ques- 
tioned by appellant.. It is just as essential that it should be accompanied by ‘a 
vacancy or non-occupancy affidavit. Appellant’s contention thatthe word ‘‘ vacant,”’ 
as used in the statute, means public lands which are not shown by the records of 
the local office or General Land Office to be claimed, appropriated, or reserved, can 
not be accepted.. Portions of the public lands may be occupied, and for that reason 
be not subject to selection, and yet there be no mention of their occupancy i in the 
records of the land department. | 


— See also the case of Gray Eagle Oil ae Vv. Cine (30 L, Da 
570), wherein the Department, speaking upon the same subject, sade 


As has been, said in various decisions of the Department, this law constitutes a 
standing. offer on the part of the government for an exchange of lands. In this offer 
the lands to be exchanged are described. Those to be relinquished by the individ- 
ual must be within a forest reservation and those to be taken by him must be vacant 
and open to settlement. It is incumbent upon one who wishes to take advan- 
tage of this standing offer to bring himself within the terms thereof, not only as to 
the land he proposes to relinquish but also as to that which he proposes to take in 
exchange. It is his duty to inform himself as to the character and condition of the 
land he proposes to select and to honestly disclose the facts thus ascertained. . . . 
Every consideration based upon the wise administration of this law supports the 
wisdom of a regulation requiring the selector to submit proof showing the land 


selected to be subject to such selection... .. Until this fact is established his 


proffer of exchange is not complete. Until then he has not made out a case which 
_ shows upon the face of the papers that he has so far complied with the conditions of 


a 
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the act of 1897 as to convert the offer of exchange contained in said act into a con- 


_ tract fully executed upon his part. To lodge in an applicant for exchange of lands — 


under this law a vested right as against the government or third parties, it must be 
made to appear that the land sought to be acquired by him is of the character con- 
templated by that law. 


Applying to the selections here in question the pave announced 
in the cases referred to, it appears from the face of the papers that 
- Clotfelter, in making the selections, fully complied with all the requi- 
sites necessary to the vesting of ae thereunder. He made season- 
able and proper relinquishment of lands covered bya patent i in a forest 
reservation, and made selection of the tracts desired in exchange 
therefor. The land office records disclosed no obstacle to the selec- 
tions, and Clotfelter submitted with each selection an affidavit alleging 
the selected lands to be non-mineral in character and unoccupied. If 
there were nothing to the contrary he would be entitled to a patent 
from the government embracing the selected lands. But itis in sub- | 
stance alleged that the selected. lands were both occupied and known 
to be valuable for minerals at the time of their selection. . If either — 
~ allegation is true the Jands were not subject to selection, and the selec- 
tions can not be carried to patent. The protests therefore require and 
justify inv estigation to determine the condition and character of the 
lands selected. 


You are accor dingly directed to cause a hearing to be had upon said 


protests, at which the protestants will be required to take the burden 
of proof. The evidence bearing upon the mineral character of the 
lands selected should not be restricted to mineral discoveries or devel- 
opment upon these lands and to their geological formation, but may. 
extend to the discovery and development of mineral on adjacent lands, 
and to their geological formation. The inquiry respecting both the 
occupancy and character of the selected lands will be directed to — 
_ the conditions existing and known at the time (January 5, 1900) when 
Clotfelter filed the selections and submitted the requisite proofs in 
support thereof. No consideration will be given to any changes sub- 
sequently occurring or to any Se discoveries or development 
subsequently made. | 

Because these selections and protests have been pending in your 
office over a year, and because it is admitted that oil is now being 


extracted from the selected lands in large quantities by the protestants, 


to the exclusion of the lieu land claimants, thereby impairing the 
value of the lands to the latter, if their claim should finally prevail, it 
is directed that all further proceedings: in your office and in the local 
office, affecting these selections, bé conducted. with as little delay 
as may be consistent with one Concideiaion of the interests of the 
respective parties. 

Subject to the modification’ herein indicated, the decision of yOnE 
ones ordering a hearing upon sald protests is affir med, 
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RIGHT OF WAY—INDIAN RESERVATION—ACTS OF MARCH 8, 1901, AND | 
FEBRUARY 15, 1901. 


OPINION. 


The provisions of the acts of March 3, 1901, and February 15, 1901, relating to rights 
of way for telephone and telegraph lines through Indian reservations, are not 
necessarily repugnant, and both may, without inconsistency or conflict, be piven 
effect. 


Assistant Kia: General Van Devanter to the Secretary of | the 
| Intertor, March 23, 1901. | (J. H. EF.) 


I am in receipt, by your reference, of a letter from the Commis- 
sioner of Indian Affairs and accompanying draft of regulations pre- 
pared by him under the act of March 3, 1901 (81 Stat., 1058, 1083), 
authorizing the Secretary of the Interior to grant rights of way 
through Indian lands for the purpose of constructing, operating and 
maintaining telephone and telegraph lines and offices, and with.refer- 

ence to which you invite my attention to the act of Febr uary 15, 1901 
. (81 Stat., 790), entitled ‘‘An act relating to rights of way through cer- 
tain par kak, reservations and other public lands,” and request to be 
advised as to which of the two acts mentioned governs as to rights of | 
way through ‘Indian reservations,” and that, if necessary, the draft 
of regulations prepared and transmitted by the Indian Office be 
changed or modified to conform to such views as I might it neces- 
sary to express in relation thereto. 

Upon examination of the two acts in question, I am of opinion that. 
the provisions therein contained, relating to rights of way for tele- 
phone and telegraph lines through Indian reservations, are not neces- 
sarily repugnant or in conflict. Certain conditions are prescribed in 
each act, under which right of way for telephone and telegraph pur- 
poses thy ough Indian reservations may be obtained, but the method of 
procedure and the terms and conditions imposed, under the respective 
acts, are separate and distinct and the nature and character of the 
rights acquired thereunder are entirely different. | 

The act of February 15, 1901, supra, authorizes the Secretary of the 
Interior, under general réulations to be fixed by him, ‘‘to permit the 
use of rights of way” through any of the et of the United | 
States, including Indian reservations, for telephone, telegraph, and 
other purposes therein specified, upon approval of the chief officer of 
the Department under whose supervision such reservation falls and 
upon a finding by him that such permission is not incompatible with 
the public interests; and it is expressly provided therein that any per- 
mission given by the Secretary to use a right of way provided for in 
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said act may be revoked. by him or his successor in his discretion, and 
that such permission ‘‘shall not be held to confer any right or ease- — 
ment or interest in, to or over any public land reservation or park.” 


It will be noted that the nature or character of the right acquired. 


by those who obtain rights of way through Indian reservations, under 
the provisions of this act, is only that of a mere license or permission 
to use the same, when not incompatible with public interest, for the — 
purposes therein specified, and that such license’or permission is to be 
given and exercised without compensation to or annual tax for the 
benefit of the Indians, and is revocable at any time under the dir ection 
of the Secretary or his successor. 

In determining the question involved it must be further noted that 
_ the act of March 3, 1901, supra, expressly provides that the grant of. 
a right of way for eicehone and telegr aph lines.and offices, under the 
provisions of that act, and as therein authorized to be granted by a 
Secretary of the Tater or. shall confer upon the grantee a right ‘ 
the nature of an daveribnte” and a right of way of the character oe 
provided for is only authorized to be granted through an Indian reser- | 

vation upon payment by the grantee of proper compensation to the 
Indians, and, where such lines are not subject to State or Territorial 
taxation, the payment of an annual tax 1 Is also exacted for the benefit 
of the Indians interested. _ | 

In the light of these considerations, it is clear ly apparent that the 
purposes of the two acts are separate and distinct; that the nature and 
extent of the rights authorized to be acquired (hereunder: respectively, 
are materially different, and that the provisions of both acts, relative 
to rights of way through Indian reservations, may, without inconsist- 
-ency or conflict, be given effect. The act which governs in any par-_ 
ticular case is dependent upon the nature and extent of the rights 
desired to be acquired by the applicant. If the applicant desires to 
obtain a permanent right of way, in the nature of an easement, the 
act of March 3, 1901, supra, controls; whereas, if only a mere tempo- 
rary license or permission to use a right of way, revocable at the. 
pleasure of the Secretary or his successor, is desired, the act of Feb- . 
ruary 15, 1901, supra, governs. : 

In view of the opinion herein expressed, I do not find it necessary 
to modify the draft of regulations relating to'the act of March 3, 1901, 
_ prepared and transmitted by the Indian Office, as I assume it will be 
desired that separate regulations should be prepared under the act of 
February 15, 1901, supra. : 

Approved: 

K. A. Hirrcucocr, 
Secretary, 
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FOREST RESERVES-PARAGRAPH 21 OF RULES AND REGULATIONS OF . 
APRIL 4, 1900, SiENvED: ie 


CIRCULAR. 


DEvaRtMent OF THE INTERIOR, 
GENERAL LAND OFrrice, : 
Washington, D. C., April 10, 1901, 


Paragraph a1 of the Rules and Regulations Governing Forest 
- Reserves, issued April 4, 1900, was amended March 19, 1901, so as to 
- read as follows: 


FREE USE OF TIMBER AND STONE. 
21. The law pr ovides that— 


The Secretary of the Interior may permit, under see gue to be prescribed. by 
him, the use of timber and stone found upon such reservations, free of charge, by 
bona fide settlers, miners, residents, and prospectors for minerals, for firewood, 
fencing, buildings, mining, prospecting, and other domestic purposes, as may be 
heeded by such persons for such purposes; such timber to be used, within the State 
or Territory, respectively, where such reservations may be located. _ 

This provision is limited to persons resident in the State or Territory 
where the forest reservation is located who have not a sufficient supply 
of timber or stone on their own claims or lands for the purposes enu- 
- merated, or for necessary use in developing the mineral or other natural 
resources of the lands owned or occupied by them. Such persons, 
therefore, are permitted to take timber and stone from public. lands in 
the fore st reservations under the terms of the law above quoted, str ictly 
for their individual use on their own claims or lands owned or occupied 
by theron within the State or Territory where such reservation is 
located, but not for sale or disposal, or use on other lands, or by other © 
persons; provided, however, that the provisions of this paragraph shall 
not apply to companies or corporations. Before any timber or stone 

can be taken hereunder from the forest reserves, the person entitled 
thereto must first make application to the forest supervisor in charge 
_of the reservation, or part of reservation, setting forth his residence 
and post-office address, designating the location, amount, and value of 
the timber or stone proposed to be taken, the place where, and the pur- 
pose for which the said timber or stone will be used, stating, in case 
the application is for timber, what sawmill or other agent, if any, will 
be employed to do the cutting, removing, and sawing, and pledging 
that no more shall be cut from the reservation than he actually needs 
for bona fide use on his own land or claim; and that none shall be sold, _ 
disposed of, nor used on any other than his own land or claim; and 
. guaranteeing to remove and safely dispose of all tops, brush, and 

refuse cutting beyond danger of fire therefrom. Upon receipt of the 
application, the supervisor will immediately make investigation. of the 
facts in the case and transmit the application, with report and recom: 
mendation, to the superintendent in charge. If, in his judgment, the 
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application be meritorious, and no injury to the forest cover will result — 
_ from the removal of such timber or stone, he will thereupon approve 
such application, giving the party permission to remove the timber 
or stone under the supervision of a forest officer: Prowded, That 
where the stumpage value of the timber exceeds one hundred dollars, 
permission must be obtained from the Department, and for this pur- 
pose the superintendent, in all such cases, will submit the application 
to the Commissioner of the General Land Office, with his recommenda- 
tion thereon. In case the application be approved, the superintendent 
will be notified and the cutting will be allowed, under supervision, as 
in cases where the amount involved is less than one hundred dollars. 
Every forest supervisor having charge and supervision of the cutting 
of timber under the for eg oing regulations will submit quarterly reports 
to the superintendent in charge of the reservation, who will promptly. 
forward them to the Commissioner of the General Land Office for 
transmission to the Department, in order that the Secretary of the 

Interior may be advised of the quantity of timber cut and whether 
the privilege granted is being abused. These reports should show the 
names of the persons who have applied, during the quarter, for per- 
mission to ewt timber free of charge, the kind of timber applied for, 
the quantity, the stumpage value of the same, and the purpose for 


which the appricent desir ed to-use it. 
3 Buvern HERMANN, 


Conrmassioner. 

* Sespuoies April 10, 1901. - : 

~~ EH. A. Hirroncsck 
Secretary. 


RAILROAD GRANT—ACT OF MARCH 8, 1875. 
Ronee AND Caen Railway COMPANY ET AL. 


Rights secured under the act of March 3, 1875, by the approval of maps of location 
of a line of railroad do not become forfeited merely by failure to construct and 
operate a railroad along such line of location within the period named in the 


fourth section of that act; but where those claiming under such approval have | 


filed written consent to the approvals of conflicting maps of location, the latter 
| maps may also be approved: _ : 

Maps of location over unsurveyed lands will be accepted for information ony and 
will not be approved. 


‘Secretar "Y Hitchcock to ie Commissioner of the Cena Land Office, 
(W.V.D.). April 24, 1901... a (EF. W. C.) 


With your office letter of the 23rd instant were forwarded articles of 
incorporation and proofs of organization filed by the Utah and Cali- 
fornia Railway Company and the Utah, Nevada and California Rail-_ 
road Company, together with maps of location filed by said companies, 
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respectively, and in said letter it is recommended that the articles of 
- incorporation filed by the last-mentioned company be accepted and 
filed, and that the map of location showing the second section of road, 
_ filed by said company, be approved under the provisions of the act of © 
March 3, 1875 (18 Stat. , 482), so far as the same crosses eupueyes | 
public incl 

On May 3 and June 7, 1890, this De aatnent appr oved four maps of 
location filed by the Oregon Short Line and Utah Northern Railway 
Company, showing its line of route as surveyed and located from the 
Utah-Nevada boundary line near the seventh standard parallel by way © 
of Cloverdale Junction to a point near Pioche, Nevada, a distance of 
70.58 miles. Said company at an expense of several hundred thousand 
dollars graded nearly the entire line of its road as shown upon said 
maps, constructed tunnels and did other work preliminary to the 
occupation and operation of a railroad upon said located line. It 
became financially embarrassed and all of its property, including that. 
above described, was purchased at foreclosure sale by the Oregon. 
Short Line Railroad Company, a corporation organized under the 
laws of the State of Utah. The work of construction along this line — 
was discontinued in 1890 or 1891 and was not resumed until during the 
present month, when the Utah, Nevada and California Railroad Com- 
pany entered upon the construction of the line of road and is now 
actively proceeding therewith from the Utah-Nevada line toward. 
Cloverdale Junction, Nevada. 

~The Utah, Nevada and California Ruilvond Company was incorpo- 
rated. in Febr uary, 1899, under the laws of the State of Nevada. Its 
articles of incorporation and proofs of organization as submitted have 
been examined by your office and found to be satisfactory, and it is. 
shown to be entitled to acquire a right of way and to construct and 
operate a railroad in the State of Nevada. Its maps of location, filed. 
as before stated, show two sections of located road, beginning at the 
Utah-Nevada State line and following the old line located by the Ore- 
gon Short Line and Utah Northern Railway Company to Cloverdale 
Junction, which maps your office finds fully conform to the regula- 
tions governing the filing of such maps. It is proceeding with the 
construction of the road along said line of location, with the con- 
sent of the Oregon Short Line Railroad Company and the Oregon 
Short Line and Utah Northern Railway Company ;. indeed it is an 
auxiliary to these companies. 

‘That the rights secured by the appr oval of the maps of location of 
the Oregon Short Line and Utah Northern Railway Company, in May 
and. litte. 1890, have not become forfeited merely by the failure of that. 
company to construct and operate a railroad along said line of location 
within the period named in the fourth section of the act of March 3, _ 
1875, supra, is clearly settled by along line of decisions (see United 
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Siatsee: Northern Pacific Ry. Co., 177 U.S. 435, and cases therein cited; 


. also Spokane and Palouse Ry. Co.: 26 L. D: : 994), but as those claiming 


under said location have filed written consent to the approval of the 
maps ‘of location filed by the Utah, Nevada and California Railroad 
-- Company, there is no reason why that company’s maps may not be 
approved. Montana Railway Co. (21 L, DL: , 250); Hr anklin F. Noxon 
et at. (27 La. D., 585). , 
J have. ther store accepted for filing the ar ticles a incor poration and 
- due proofs of organization submitted | by the Utah, Nevada and Cali- 
fornia Railroad Company, and have approved its map showing the 
second section of the located road, so far as the same crosses surveyed 
public lands. As to the ansuryeyed lands the maps will be received _ 
for information oe The DEP. showing the first section covers only 
unsurveyed land. - 

It but remains to Aetendide the rights of the Utah and Califor nia 
Railway Company. That company was organized under the laws of 
the State of Utah, and on June 20, 1896, asked approval, under the 
provisions of the act of March 38, 187 5, supra, of four certain maps of 
location, the line shown thereon being identical with that shown upon 
_ the approved maps of location filed by the Oregon Short Line and 
Utah Northern Railway Company, before referr ed to, and thereupon > 
said last-mentioned company filed a protest against the approval of 


said maps. The articles of incorporation of the Utah-and California 
~ Railway Company did not at the time of filing said maps authorize it | 


to operate a railroad outside of the State of Utah, and it was not until 
January 2, 1901, that by an amendment of its ar ticles of incorporation | 
it became empowered to construct a line of road in Nevada, even if it 
could acquire authority so.to do from the State of Utah alone. 


_ In January of the present year, a hearing was ordered by your office _ 


at the Carson City, Nevada, land office, which resulted in a decision | 
by the register and receiver of that office holding that all rights secured | 


by the approval of the maps of location filed by the Oregon Short — 


Line and Utah Northern Railway Company in 1890 had become for- 
feited by its failure to construct’ such line of road within the time 
named in the act of March 3, 1875. That decision can. not be sus- 
tained. The land department can not declare and enforce a forfeiture 
of this sort. Following t the decision of said local officers the Utah and 
California Railway Company made an ineffectual attempt to take and 
hold possession of the grade constructed by the Oregon Short Line | 
- and Utah Northern Railway Company. It did some work thereon but 
not enough to amount to more that a color able attempt to constr uct a 

railroad. | 

_ At.the oral heari ing had today in this matter it was not’ ates: 
nor does it seem that it could be, that there was any authority, cinder | 
the laws of Nevada, before about the middle of last month for the con- | 


a 24368—Vol. 30 Be. 
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struction and operation by a Utah corporation of a railroad wholly | 
within the State of Nevada. It is represented that at the time named 
_a law was enacted in that State whereby such authority was given to 
corporations of other States upon their compliance with certain named 
conditions, and it is admitted that these conditions were not complied 
with by the Utah and California Railway Company, prior to the 8th 
instant. No certified copy of this act is presented nor is a copy pre- 
sented in any form which entitles it to recognition. This company 
therefore can not even now be held or recognized as entitled to acquire 
a right of way within the State of Nevada, and this Department must 
refuse to accept for filing its articles of incorporation and proofs of 
organization. Even if the recent Nevada statute were now before the 
Department and were shown to go as far as is claimed, the Utah, 
Neyada and California Railroad Company would be entitled to prece- 
dence, because, first, its application was the first to be presented in a 
perfected form showing a right in the company to acquire a right of 
way in Nevada; second, it is shown to have actively commenced con- 
struction of the line of road before the time when the. other company 
claims to. have complied with the recent Nevada statute; third, the 
obstacle which the outstanding Oregon Short Line and Utah Nor thern 
right of way presents to the granting of another right of way over the — 
same ground has been removed as to the Utah, Nevada and California 
company by the written consent of the holder filed in this proceeding; 
and, fourth, the existing grade and tunnels on this ground placed fiers 
by the Oregon Short Line and Utah Northern company at enormous 
cost gives its auxiliary company the stronger claim to recognition as 
between the two new companies, even if they are both willing and able 
to enter upon the-actual construction and eprewen of a ie oad Sti 
said line of location. 

The Utah and California Railway Company’s s maps are therefore | 
her ewith retur ned without appr oval. 


RAILROAD GRANT—ADJUSTMENT—ACT OF JULY 1, 1898. 
STROMBERG v. Sr. PauL, MInNEAPOLIS AND Manrropa Ry. Co. 


The stipulation entered into between the Northern Pacific Railroad Company and 
the St. Paul, Minneapolis and Manitoba Railway Company, whereby the latter 
company consented and agrced that the former company should be adjudged 
the owner of certain lands theretofore selected by both companies, within the 
conflicting indemnity limits of their respective grants, the superior right’ to which 
had been held to be in the Manitoba company but which lands had not. been 

certified or patented, and the decree of the United States circuit court rendered 
by consent of said companies in pursuance of such stipulation, in legal effect 
operated as a waiver and relinquishment by the Manitoba conneny of all claim - 
_to said lands, under its grant, as against the government, | 


Co, 
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A certified copy of such decree having been filed in the General Land Office, iti is the 
duty of the Department to take cognizance of the legal effect thereof in so far as 
the same pertains to the claim theretofore asserted to > said lands by the Manitoba 
company and the consequent effect of the elimination of such claim upon con- 
flicting claims asserted thereto by a settler and the Northern Pacific company, 

| respectively, and if the facts shown, in the absence of the claim theretofore — 
asserted by the Manitoba company; would otherwise bring the conflicting claims 
of such settler and the Northern Pacific company within the purview of the act 
of July 1, 1898, such conflicting claims snow. be adjusted in accordance with 
the provisions af that act. 


Secretary Hitchcock to the Comanissioner of the Generat Land Office, 
. (W.V.D.) April 26, 1901. J. HF) 


‘This case is before the Department on appeal by John A. N. Strom-_ 


berg from your office decision of May 14, 1900, rejecting his home- | 


stead application which accompanied his election to retain, under the: 
provisions of the act of July 1, 1898 (80 Stat., 597, 620), the NE. } of 
SW. and lots Land 2 of Soc. 23, T. 132 a R. 40. W., St. Cloud, 
Minnesota. land district. 

The land involved is situated within the indemnity limits of the ora ant. 
for the St. Vincent Extension of the St: Paul, Minneapolis and Mani- 
toba railway and is also within the first indemnity limits of the grant: 
to the Northern Pacific Railroad Company, but was not included in the: — 
withdrawals ordered on account of the latter grant in 1870 and was. 
excepted from the operation of the withdrawals ordered for both. 
_ grants in 1872 by reason of a then existing pre-emption filing ther eon,, 
- under which filing, however, entry was never perfected. | 
In 1883 the Northern Pacific Railroad Company applied to make 
| ‘adomnity selection of the land in question, but its application was. 
rejected by reason of failure to specify the lands lost in place as a basis. 
for such selection, from which*action the company appealed. — 
_ May 5, 1865, the St. Paul, Minneapolis and Manitoba Railroad ion 
pany applied to select the same land, specifying a satisfactory basis 
therefor; which application was also re] jected by reason of the pendency 
of the Northern Pacific Railroad Company’s prior application, and 
appeal was taken from such rejection. August 27, 1887, Stromberg 
applied to make homestead entry of said land... His application was 
rejected by reason of conflict with the pending indemnity selections, 
and he appealed. 

Upon consideration of the respective sapealk, your office, by deci- 
sion of July 26, 1894, held that the Northern Pacific Railroad Company 
had acquired no right to the land involved by its selection made in 
1883, in the absence of any specification of a proper basis therefor, © 
r sjected Stromberg’s homestead application, and awarded the land to 
the St. Paul, Minneapolis and Manitoba Railway Company under its 
selection in 1885. Stromberg failed to appeal from your office decision, 
after ame notice thereof, and the Northern Pacitic: aan appealed a 
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to the Depar tment, which by decision of Mar ch oA, 1896 (not reported), 

affirmed the action’ of your office in so far as the rights of that com- 
_ pany were involved, and appr oved the selection made ak the Manitoba, 
company. 

July 29, 1899, the local officers transmitted Stromberg’s election to 
~~ retain the land ive einbefore described under the provisions of the act 
of July 1, 1898, SUPT a, accompanied: by his application to make home- 
. stead sntey thereof, in support of which he alleged that he settled and 
established his vesidence upon the land in 1887, and ever since that 
date had cultivated and improved the same and continuously resided 
thereon with his family. By your office decision, from which the 
: appeal herein was perfected, said application was rejected, upon.the 
ground that the land involved having been awarded to the Manitoba 
company by departmental decision of October 24, 1896, supra, the 
conflicting claims to the land involved were not pabiect to aesesunent 
under the act-of July 1, 1898. : 

In support of his appeal, Stromberg. set forth that in an action 
before the United States Circuit Court for the District of Minnesota, 
wherein the Northern Pacific Railroad Company was plaintiff and the. 
St. Paul, Minneapolis and Manitoba Railway Company e¢ al. were 
defendants, the land in controversy, under date of May 24, 1898, was 
_ decreed by said court to the Northern Pacific company; and in view of 
this statement, the Department, November 28, 1900, returned the 
appeal and accompanying papers to your office with direction that the 
matter of said decree be investigated, and in connection therewith it 
was suggested that in the event it. should be found that such decree 
_ had been entered and had become final, the conflicting claims to the 
land asserted, respectively, by Strombar o@ under his continued settle- 
ment and eeidonce and by the Northern Pacific Railroad Company 
under its grant, might then be subject to adjustment under the act of 
1898, supra. 

March 18, 1901, you returned the sonal and other papers in. the 
case to the Department, accompanied by a certified copy of the decree 
of the United States Circuit Court in the case mentioned, which, in 


response to your request therefor, was filed in your office February 
25, 1901, by resident attorneys of the Northern Pacific Railway ons, | 


- pany, successor of the Northern Pacific Railroad Company. 
_. In their letter submitting a copy of the decree, the attorneys of the 
N orthern Pacific company call attention to the fact that the decree in 
question was entered by consent, under a stipulation of counsel for the 
Manitoba company and the Northern Pacific company, which, it is 
alleged, involved many complex questions wholly outside the rights of 
said companies under their respective granting acts. Attention is fur- 
- ther directed to the fact that the claim of the Northern Pacific com- 
pany was finally rejected by the Department in 1896; that the company 
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has no claim to the land now pending before your office or the Depart- — 


ment, and it is contended, therefore, that the provisions of the act of 


panied the return of the paper's, concurs. 


Upon examination of the papers transmitted, the Depar fiieat is of © 
opinion that the stipulation referred to and the decree of the United 


‘States Circuit Court based thereon, in legal effect were tantamount to 
_a relinquishment by the Manitoba company of all claim to the land in 


a July 1, 1898, supra, are not applicable to a proper disposition of the | : 
- case at bar. In this contention your office, by report which accom- 


controversy, under its grant, as against the government. The cause, _ 


_ in which the decree was entered, involved a considerable quantity of . 
land which was then in controversy between the Manitoba company ~ 
and the Northern Pacific company under their respective grants, and - 


by the terms of the stipulation hereinbefore mentioned it was agreed 


by and between the two companies that about 25,270 acres of thelands - 


thus involyed, which had been patented or conveyed by the State of 


Minnesota to the Manitoba company or its predecessor in 1877 or prior. 
thereto (a schedule of which lands was thereto .attached, marked 


‘* Exhibit B”), should be awarded and confirmed to the Manitoba com- 
pany, and that the balance of the lands in controversy in the cause, 
being lands patented to the Manitoba company in 1889 or subsequently 
thereto, and lands not yet patented (a schedule of which was thereto 


attached, marked ‘‘ Exhibit A”), should be awarded and confirmed to | - 


the Nonna Pacific company; and it was further therein agreed that 


é 


a decree, by consent, should be entered in the cause whereby the ~ 


Northern Pacific company should be decreed to be the owner of all the 


lands described i in schedule ‘‘A,” which includes the land involved in — | 
the case at bar, and that the Manitoba company should be decreed to 


have no right, title, or interest in and to the lands described in said 
—last-mentioned schedule or any part thereof. This stipulation was 


filed in the cause May 24,1898, and in pursuance thereof the court, - 


on the same day, entered a deer ee therein, the Manitoba company 
‘consenting thereto, whereby it was adjudged and decreed that the 


Northern Pacific: company, under and by virtue of the act of July 2, - 
1864, supra, and the acts and joint resolutions of Congress amendatory : 


thereof and supplemental thereto, had acquired and become the owner 
of all the lands described in schedule “A” hereinbefore mentioned, 
‘and that the Manitoba company had no lawful right, title, or claim in 
or to. any of said lands; that all certificates, patents, of conveyances 


theretofore executed by the President or other officer of the United: 


States or by the governor or-other officer of the State of Minnesota 


. purporting to certify or convey any of said lands to the Manitoba com- 7 


pany or for its use and benefit were wholly unauthorized; that the right, 
title, and interest of the Northern Pacific company in and to all of said 
7 inde remained, in equity, unaffected and unimpaired by or on account 
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of any act certificate, patent, or conveyance: and that any and all legal 
title to any of said lands acquired by the Manitoba company, under or | 
by reason of any such certificate, patent, or conveyance, was thereby, 
in virtue of such decree, Ensferned to and veriet in the Northern 
‘Pacific company. — | 
Whatever may have been the ne ee ae between the’ 
two companies in the adjustment of their respective claims to the 
--lands involved in said suit, it must be noted that one of the results 
thereby attained was that the Manitoba company, both by the terms of 
- the stipulation and of the decree, expressly waived and relinquished all 
right, title, and claim, under its grant, to any of the lands described - 
in schedule ‘‘A” attached to and made a part of said stipulation and 
decree, and, whatever may have been the legal affect of said decree in — 
so far as the same purported to operate as a transfer to the North- 
ern Pacific company of the legal title to lands ther etofore cer tified, 
patented, or conveyed to the Manitoba company, it evidently did Hot 
operate and could not operate, as a transfer of the title to lands which 


had not been certified or patented to the Manitoba company or for its . 


benefit. On the contrary, by the terms of the decree, the right and 
title therein and thereby confirmed to the Northern Pacific company — 
was expressly adjudged to have been acquired under and by virtue of | 
its granting act, and the Manitoba company, by its own voluntary 
| stipulation, was adiidwed and decreed to have no right, title, or claim 


+ in and to any of said lands. The decreé may be final as between the — 
. parties thereto, and it 1s alleged by Stromberg that a copy ther eof has — 


_been recorded in the county wherein the land is situate. But the 


: United States not having been made a party to the suit in question 


and not having parted with the legal title to the land in controversy, 
is not bound by the terms of the decree. The decree could not con- 
firm in the Northern Pacific company, as against the government, the 
title which the government still retained. -A certified copy of said 
decree having been filed in your office, it is the duty of the Depart- 
ment to take cognizance of the legal effect thereof in so far as the 
game pertains to the claim of the Manitoba company heretofore — 
asserted to the land in question and involved in the case at bar and 
the consequent effect of the elimination of such claim upon the con- 
flicting claims thereto asserted, respectively, by Stromberg and the 
Northern Pacific company. The exact date of the commencement of 
- the suit in the circuit court is not shown, but the decree hereinbefore 
_ mentioned was rendered May 24, 1898, and it is evident that the action 
had been pending for a considerable time prior thereto. It is, there- 
fore, apparent’ from the record now before the Department that the 
Manitoba company, prior to the passage of the act-of July 1, 1898, 
had, in effect, waived and relinquished all claim to the land in con- 
troversy, as against the government, under its ‘grant, and it is also. 
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apparent that, although the aah of the Nortbern Pacific company 
thereto. had been rejected by the. Department 1 in 1896, yet the latter. 
company, on and prior to January 1, 1898, and ever since then, was — 
and had been asserting and maintaining oe the United States one 
a claim to said land under and by virtue of its grant and its previously 
attempted selection of the land thereunder. The record also shows 
that Stromberg, notwithstanding the rejection of his application to 
make homestead entry in 1895, has never abandoned the land, but has 
ever since continued to maintain his settlement and residence thereon. 
These facts, in the absence of the selection of record by the Manitoba 
company, would appear to bring the conflicting claims of Stromberg 
and of the Northern Pacific company to the land in question within 
the purview of both the spirit and letter of the provisions contained 
in the act of July 1, 1898, and to render the same subject to panier | 
ment thereunder. | 
You are therefore directed to call tipon the Manitoba company to 
show cause, within a time specified, why its selection should not be 
canceled, and in the event a showing is made by the company relative 
thereto, you will readjudicate the case in accordance with the views 
hereinbefore expressed; and in default of such showing its selection 
should be canceled and the conflicting claims. of Stromberg and the 
Northern Pacific company adjusted in accordance with the regulations. 
prescribed under the act of ne 1, 1898 (28 L. D., 108; 29 L. D., 
316, 387). 
| The ceoison appealed - from is modified accordingly. 


ee 


RIGHT OF WAY—-STATION GROUNDS-SEC. 2, ACT OF MARCH 2, 1899. 
Opinion. | 


The act of March 2, 1899, prescribes limitations as to the width and. length of station 
. grounds to be taken thereunder, and a ‘map of station grounds which shows a dis- 
regard of these limitations can not be legally approved. 


Assistant Attorney-General Van Devanter to the Seer etary 0 of the 
Lntervwr , May 2, 1901. (W.C. P.) . 


I am in receipt of your request for opinion whether the plat of . 
station grounds for the Western Oklahoma Railway Company at Ard- — 
more, Indian Territory, can be legally approved under the provisions 
of the act of March 2, 1899 (30 Stat., oot) under which said plat. is 
filed. | 

Section two of said act describes the right of way granted by. sec- 
tion one as follows: 

That such right of way shall not exceed fifty feet in width on aa side of the 
center line of the road, except where there are heavy cuts and fills; when it shall 


not exceed one hundred feet in width on each side of the road, and may include 
ground adjacent thereto for station buildings, depots, machine shops, side tracks, 
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bobnecurs and water cere not to exceed one hundred feet in width by a length 
_of two thousand feet, and not.more than one station to be located w ‘ithin any one 
continuous length of ten miles of road. 


The plat submitted here shows an irregularly Se tract about | 
9,000 feet in length but in some places much in excess of and in oth- 
ers much less than 100 feet in width, but not exceeding in area, itis 
stated, the quantity that would be contained ; in a rectangular tract 100. 
feet wide by 2,000 feet long. The Indian a es in ene the | 
; matter Says: | . | 
Tt would appear that the aie question in connection with the plat of this station | 


ground is whether or not the land might be taken in any desired shape so that the 
ager egate area is not in excess of the area authorized by the act. | 


In the general right of way act of March 3, 1875 (18 Stat. , 482), | 

_ provision is made for station grounds ‘ ‘not to aa in amount feats 
acres for each station,” while. in many special acts the companies are 
given ‘‘all necessary grounds” for station purposes. There is in these 
acts no indication of an intention to prescribe any restrictions as to 
the form of station grounds, that matter being left to the discretion 
of the land department. About the time of the passage of the act 
under consideration, many acts for rights of way through Indian lands 
were passed which disclose a different policy.. In these acts three 
different forms are used in describing grounds for station purposes. 
One (act of March 1, 1899, 30 Stat., 918) is ground adjacent to the 
- right of way ‘‘not.to exceed in amount three hundred feet in width 
and three thousand feet in length for each station;” another (act of 
March 2, 1899, under consideration) is ground adjacent to the right of 
way ‘not to’ exceed-one hundred feet in width by a length of two 
thousand feet;” and still another (act of March-3, 1899, 30 Stat., 1368), 
is ‘‘a strip of land one hundred feet in width with a length of two- 
thousand feet.” “If it had not been intended to provide restrictions as 
to the form of the ground to be taken some expression would have 


~. been used similar to that in the act of March 3, 1875, or if the matter 
_ both as to form and quantity was to be left to the Getsrnination of 


_ this Department, the provision would have been as in other acts for 
“all necessary ground.” Instead, the provision is for ground, that is, 
a parcel, tract or strip, of the specified dimensions, leaving the discre- 
tion of this. Department to ie exercised inside the limits thus. pre- - 
~ scribed. 7 7 
I am of opinion that this ‘act pr escr ibes imitations as to the width 
and length of station grounds which may not be disregarded, and that, 
therefore, the map submitted can not be. legally approved under the | 


_ provisions thereof.. 


Approved: 
Taos. Ryan, 
_ Acting Secretary. - 
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FORT. FETIERMAN MILITARY RESERV ATION—RIGHT To PURCHASE 
PASTURE AND GRAZING LAND. a 


INSTRUCTIONS, 


_ DreARTMENT OF THE INTERIOR, 
 GeEneRsaLt Lanp OFFicE, _ 
3 Washington, D. C., May 8, : 901, 
ae je Receiver, Douglas, Wyoming. 

_ S$res: Your attention is called to the act of. Mar ch 3, 1901 (31 Stat. | 
(1085), copy herewith, entitled “An act granting hemostea der: on 
the abandoned Fort Fetter man Military Reservation in Wyoming the 
right to purchase one quar ter section of public land on said reserva- | 
- tion as pasture or grazing land.” 3 7 
~ You will be guided by the following instr ge aous in your disposition 
of cases arising under this act: 

1. The act is applicable only to the Fort Fetterman post reserve, in. 
townships 82 and 33, north, ranges 71, 72, and 73 west. | 7 
2. The right of pur chase | is limited to persons who have made home- 
stead entry within said reservation prior to the passage of said act. - 
3. Persons desiring to avail themselves of the pr ovisions of said act 
- will be required: to file applications therefor, describing the lands” 
sought to be purchased, and to publish notice of their intention to 
submit proof in support: of such applications as required by the act of 
March 3, 1879, in pr eemption and homestead cases. The application ; 
to pur chase must in every instance show: (a) That the applicant, prior — 
to March 3, 1901, has exercised the right of homestead entry on land 
within the said reservation, the number and date of such entry, the 
description of the land covered ther eby, and that such entry is still 


- subsisting; ; (b) that the land applied for is not settled upon, occupied, 


~ or improved, and is not valuable for coal or miner als; that the land is 
‘suitable for pasture or grazing purposes; its location relative to sources 
of water supply, and the causes which it is claimed render it unfit for 
cultivation and homestead; and that the land sought to be purchased, 
with the land on which the applicant so exercised the right of home- 
stead entry before “March 3, 1901, does not exceed in the aggregate 
= acres, | 
. Should any adverse aint appear or protest be filed against | 

oe applicant’s right to, purchase, the proceedings thereon will be 
conducted in accordance with the Rules of Practice in similar cases. _ 
—. 5, On the submission of such proof, you will forward the same to . 
_ this office for consideration, alter having made due notation on your 
records. If the entryman has heretofore submitted final proof on his — 
original homestead entry showing due conipliance with law there- 
under, and the proof submitted under his application to purchase is 
found satisfactory, you will then be directed to permit the applicant 
- to make payment for the land involved, and upon his making payment 


~~ 
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you will issue to him cash certificate and receipt of current number 
and date, noting thereupon and upon the abstracts the fact that the 
purchase is allowed under and in accordance with the provisions of | 
_ the act of March 3, 1901. If, however, it be found’ by this office, 
upon an examination of the application i the right to purchase, that 
the entryman has not yet submitted final proof on his homestead, said 
application will be held to await the completion of. the original home- 
stead entry. If it then be found that the said applicant “has shown 
due compliance with law under the said homestead entry and his 
application is otherwise satisfactory, he will be allowed to complete | 
his purchase by making payment for the land. | 
Very respectfully, 7 3 
7 Bringer HERMANN, 
Commissioner. 
‘Appr oved: : 
Tuos. Ryan, | 
Acting Seer olary. 
RAILROAD ) GRAIN_ADTRMMENNT AOE OF JULY 1, 1898. 
Je OHNSON v. Norvern Pacirtc Ry. Co. 


. Conflicting slaane to lands excepted from the grant to the Northern Pacific Railroad 
Company by reason of a withdrawal made prior to the grant are not subject to 
adjustment under the provisions of the act of July 1, 1898. 


ree — etary Ryan to the Commissioner 0 of the General ee Office, , 
nM D.) | May 8, 1901. | @. W. C.) 


~The Department is in receipt of your office letter of the 30th wa 
making report in the matter of the conflicting claims to the NW. 4 of 
Sec. 25, T. 52 N., R. 14 W., Duluth land district, Minnesota. 

From said report it ape that this tract is within the primary 
limits of the grant made to aid in the construction of the Northern — 


Pacific railroad and is opposite the portion thereof definitely located .— 


July 6, 1882. It fell to the east of the terminal limit of said grant 
erroneously fixed at Duluth in accordance with departmental decision 
of July 27, 1896 (48 L. D., 204), and for that reason Charles H. John- 
son was permitted to make homestead entry of the land on June 12, 1897. 
. Following the decision of the supreme court in the case of the 
United States v. Northern Pacific R. R. Co. (177 U.5., 485), which 
fixed the eastern terminus of the Northern Pacific land grant at Ash-_ 
land, in the state of Wisconsin, Johnson elected to retain this tract as 
against the company under the provisions of the act of July 1, 1898 
(80 Stat., 597,.620), and thereupon the said tract was included in a list © 
‘submitted to and approved by this Department on J. anuary 11, last, 
and the Northern Pacific Railway Company, successor in inter est to 
the Northern Pacific Railroad Company, was invited. to relinquish i its 
claim to this Jand under the ' Rprowet ne of said act. 
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Responding ther eto a ieee was filed by the railway company 
evidencing a sale of this land to Frederick Weyerheuser and John A. 
-Humbird on April 14, 1900. Thereupon Johnson and his wife exe- 
cuted a relinquishment releasing, quit-claiming and relinquishing to 
the United States all their right, title and interest in and to the above 
described land, under said homestead, with a view to transferring 
- their claim to other land, as pr ovided for in the act of 1898. This | 
relinquishment was forwarded for the consideration of this Depart-_ 
ment by your office letter of March 29, last, the matter being consid-_ 
ered in departmental decision of April 8, last, not reported, in which | 
it was held that—. : 


In. view of the heave filed by the company it is clear that it can not he required 
to relinquish this land under said act of July 1, 1898, supra, and in response to your 


office letter of the 29th ultimo, you are infor aed that this Department sees no objec- = 


tion to the acceptance of the relinquishment éxecuted by Johnson and his wife. 


_ It further appears that upon the establishment of the limit of the 
withdrawal of May 26, 1864, for the Lake Superior and Mississippi 
railroad, under'the grant made by the act of May 5, 1864, this land 
was included within’ the limits of said withdrawal and, as a conse- - 
quence, was excepted from the Northern Pacific grant. See Northern 
Pacific Ry. Co. v. Rooney (80 L. D. , 408). 

_ Paragraph 9 of the regulations issued under the act of J uly 1, 1898, 
supra, approved Febr uary 14, 1899 (28 L. D., 108,°107), in defining 
what are the claims coming athe the pr ovisions of said act, states 
that— | 

The railroad claim is one which arises from the definite location of the line of rail- 
road if the land is within the primary limits of the grants, or which arises from a: 
lieu selection if the Jand is within the: indemnity limits, and is one which, in the 
_ absence of all individual cam would enable the railroad claimant to obtain full 

title to the land. . 7 


It is clear that in the absence of the ion made to this land by | 
Johnson under his: homestead entry the company would not be able | 
to obtain any title to the land, the same having been excepted from — 
its grant by reason of the withdrawal made prior to the grant on 
account of the Lake Super ior and Mississippi railroad grant, and con-_ 
flicting claims to this land are therefore clearly not subject to adjust- 
ment under the provisions of said act. Departmental decision of 
April 8, last, is hereby recalled and vacated and the relinquishment 
by J eineon of his claim to this land under the act of 1898, is rejected. 

You are directed to make an immediate examination of the tracts | 


submitted for and approved by this Department for relinquishment ~ 


under said act, and as to the lands included within said withdrawal of 

- May 26, 1864, said approval is revoked. You will advise the company 

at once of such revocation and take no further steps toward the adjust- 

- ment of conflicting claims to such land under the pr ovisions of the 
act of July. 1, 1898. : 
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SOLDIERS’ ADDITIONAL HOMESTEAD—ASSIGNMENT. 
_ CIRCULAR. 


| Department OF THE Iwrerror, 
Genera Lanp Orrice, 

| | | Washington, D. C., May &, 1901. 

. £egisters and ere United States Land Offices. 
GENTLEMEN: 

To prevent confusion and pr ovide a ‘uniform rule for the transfer 
and assignment of soldiers’ additional rights, recertified to owners and 
bona fide purchasers under the act of Congress of August 18, 1894 (28 
Stat., 372, 397-898), and official circular of October 16, 1894, (19 L..D., 
302), the following additional instructions are hereby promulgated: | 

1. The assignment may be written or printed upon a separate sheet - 
or sheets of paper to be securely attached to the certificate. : 
9. Kach assignment must be attested by two witnesses and duly 

acknowledged before some officer authorized to take acknowledgments 
_. of deeds in the county or district wherein the assignment is made, who 
. shall certify that the assignor is well known to such officer, that he is 

the identical person to whom the soldiers’ additional right was recerti- 
fied, and who executes the assignment thereof. | 

3. The following forms are prescribed for use in making assignments, 
These forms, or others containing the substantial matter ther reot, will 
be acespiel 5 as a compliance with these instr uctions: 


Form No. en 


AssIGNMENT By First OWNER UNDER RECERTIFICATION. 


For yalue received, I —— —~, of ——, in the ——, and ——, assignee of the 
original beneficiary, to whom the foregoing and attached certificate was, upon the 
day of ——, 190—, issued by the Commissioner of the General Land Office under > 

section 2306 of the Revised Statutes of the United States, and the same —— ——, to 

whom as a bona fide purchaser and owner thereof, such original certificate was, 
upon the —— day of , 190—, recertified by the Commissioner of the General 

-Land Office, under the act ‘of Congress of August 18, 1894, and official circular of the 
‘General Land Office, dated October 16, 1894, do hereby sell and assign unto — 

—-, of ——, in the ——, and , and to his heirs and assigns forever, the said cer- 
tificate and the right of entry and location thereby secured, and authorize him to — 

locate the said certificate and to enter lands therewith and to receive a-patent for. 
any land SO located or entered. 











_—_—- The s. | 
eer | : | 


SS _ 








[Two witnesses. ] 
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[Form No. -2.] 


- ACKNOWLEDGMENT oF Form No. 1. 


| \ ss. 
On this —— day of , 190—, beiore me personally canie , to 
me well known, and acknowledged the foregoing assignment to be his act and deed; 
and I certify that the said —— , is the identical person to whom the within 
certificate was recertified upon the —— cay of , 190—, and who executed the 
foregoing assignment thereof. And I further certify that the said certificate, at the 
time of making the foregoing assignment, was attached to said assignment and was 
presented by a was in the possession of him, the said 





























[Form No. 3.] 
. aii By ASSIGNEE OF First OWNER. 


For value received, I, - , to whom the foregoing and attached certifi- © 
 eate and right of eatey and location thereby secured were assigned, do hereby sell | 
and assign unto , of , in the , and , and to his heirs _ 

and assigns forever, the said certificate and right of entry and location, and authorize 
him to locate the said certificate and to enter lands therewith and to receive a patent 
for any lands so located or‘entered. 


























. —_—_ —— [L. s.] 
Attest: _ ° 
tad [Form No.4. ihe 
ACKNOWLEDGMENT OF For No. 3. 
— On this day of , 190—, before me fea came , to 














me well known, and anaes the foregoing assignment to be his act and deed; 
and I certify that the said , , is the identical person to whom the fore- 
going and attached certificate and right ot entry and location thereby secured were, _ 
on the day oi , 190—, heretofore assigned. And I further’ certify that — 
the said certificate, at the time of making the foregoing assigument, was attached 
to said assignment, and was presented by and in the possession of him, the said 




















ee ee 


AL Subsequent Ae ieamsnts may follow Form No. 38 above. 
5. You will allow locations or entries in the name of the assignee 
. When substantial compliance with the foregoing instructions is shown. 
BinceR HERMANN, © 
- Commissioner. 
Approved: | = 
Tos. Ryan,- 
Acting Secretary. 
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INDIAN LANDS—ALLOTME NE_—CITIZENSHIP, 
-_Ewuxts ‘BuckLAND. 


. Children born of a white man, a citizen of the United States, and an Indian woman, 
his wife, follow the status of the father in the matter of citizenship, and are 
therefore not entitled to allotments under section four, act of February 8, 1887, 
- as amended by the act of February 28, I oe Ene 


Abia g Seoretary Ryan to the Commissioner of the Coe Land Office, | 
(W. V. D.) - May 9, 1901. bt (Cod 5G) 


Enuxis Buckland appeals from your office decision of September 20, 
1900, rejecting, upon the recommendation of the Commissioner of 
‘Indian Affairs, Indian allotment applications Nos. 150 and 207, filed by 
her for her minor children Alfred and Roland Buckland, covering, 
respectively, the S. 4 SW. 4.and 8. 4 SE. 4, Sec. 19, T. 21 N., R,8 E., 
and the SW.iSW. 4, ae 20), ey W.4 NW. + sid NW. 4 Sw. 4, 
Sec. 29, T. 21 N ., R. 8 E., Helena, Montana, land district. | 

These applications were made under the fourth section of the act of 
February 8, 1887 (24 Stat., 888), amended by the act of February 28, 
1891 (26 Stat., 794), which provides in part— | 

That where any Indian not residing upon a reservation, or for whose tribe no res- 
ervation has been provided by treaty, act of Congress, or executive order, shall make 
settlement upon any surveyed or unsurveyed lands of the United States not other- 
wise appropriated, he or she shall be entitled, upon application to the local land office 
for the district in which the lands are located, to have the same allotted to him or her, 
and to his or her children, in quantities and manner as provided in this act for Indians 
residing upon reservations. 

The said recommendation of the Commissioner of Indian Affairs 
was based upon the report of a special allotting agent, from which it — 
appears that the applicant is a full-blooded Indian of the Piegan tribe; 
that she is married to a white man, a citizen of the United States, and 
has resided with her husband on his homestead for twenty-five years; 
and that the said minor children are the offspring of such marriage. 
These matters are admitted by the applicant. 3 

In the case of Ulin v. ony et a. (24 L. D. 5. Odd) 5 it is held 
(syllabus): 


Children bern of a white man, a citizen of the United States, and an Indian 
woman, his wife, follow the status of the father in the matter of citizenship, and are 
- therefore not entitled to allotments under section 4, act. of February 8, 1887, as — 
amended by the act of February, 28, 1891. — 


In Keith ». United States ed. at. (58 Pac. Rep., 07, i is said: 


The question was presented in Ex parte Reynolds, 5 Dill. 394, Fed. Cas. No. 11,719, 
and it was there concluded that, the Indians being free persons, the common-law 
rule that the offspring of free persons follows the condition of the father prevails in 
determining the status of the offspring of a white man, a citizen of the United States, 

and.an Indian woman. This case was cited in the opinion of Asst. Atty. Gen. 
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Shields to the Secretary of the Interior, November 27, 1891 (13 Land Dec. 685), and 


the rule reannounced in the declaration that ‘ ‘children of such ‘parents are there- .- 


fore by birth not Indians, but citizens of the United States, and consequently not 
entitled to allotments under the act of Mareh 2, 1889,’’ which provided for allot- 
ments to the members of the tribe to which this woman belonged. 
_ Applications for allotments made under the fourth section of the 
act of February 8, 1887, must necessarily be on the theory that the 
applicants are Indians. Under the rule announced .in the cases cited 
the minor children of Enuxis Buckland are not Indians but citizens of 
the United States, and so not entitled to allotments under said section. 
The acts of August: 9, 1888 (25 Stat., 392), and June 7, 1897 (80. 
Stat., 62, 90), contain provisions protecting the rights and titles of 
aden women married to white men and of the children born of mar- 
riages between such persons. ~The second section of the first named 
act provides: | | | | _ - 
Thatevery Indianwoman . . . whomay hereafterbe married to any citizen of 
the United States, is hereby declared to become by such marriage a citizen of the 
United States, with all the rights, privileges and immunities of any such citizen, 
being a married woman: Provided, That nothing in this act contained shall impair 
or in any way affect the right or title of such married woman 1 to any tribal property 
or any interest, therein. 


And the following provision is foand in the act tof June 7, 1897: 


That all children. born of a marriage heretofore solemunized between a white man 
and an Indian woman by blood and not by adoption, where said Indian woman is at’ 
_ this time, or was at the time of her death, recognized by the tribe, shall have the | 
. game rights and privileges to the. property of the tribe to which the mother belongs, ~ 

. or belonged at the time of her death, by blood, as any other member of the tribe, 
and no prior act of Congress shall be construed as to debar such child of such right.. 
‘But these acts refer exclusively to tribal property. The applicant 
herein is not asking that her minor children be given any share in. 
tribal property but that they be given allotments out of the public 
domain; consequently said acts have no application here. 

No reason appearing for disturbing the conclusion reached by your. 
_ office, the same is affirmed. 


. FINAL PROOF—-SCHOOL SECTIONS—NOTICE. 


~ 


INSTRUCTIONS. 


DEPARTMENT OF THE INTERIOR, 
| GeneraL Lanp OFFICE, 
nT D. C., Meas ay 15, 1901. 
ae ss agisters and Fecewers, 
- Onited States tae Offices, 
Strs: In all cases of notice of intention to sae final pre roof on 
entries ‘for lands embraced . in sections that have been granted or 
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reserved to the State or Territory for school purposes, you will require 
' the entryman in the published notice to specially cite the State or Ter- 
-ritory, and serve a copy of such notice, either personally or by regis- 
tered mail, on the proper State or Territorial authorities, and furnish 
evidence of such service prior to or at the time of the submission of 
proof, as in other cases of adverse claims. - 
Very respectfully, |  Briyerr Hermann, 
oe | Conumissione. 
Approved: | 

THos. RYAN, 

agg ena, 


Fuses. AND Daxora Ry. Co. v. BucKeNmww. 


| ~ Motion for review of depar tmentel decision of March 11, 1901, B0 
‘iL. D., 591, denied by Acting Secretary Ryan May 21, 1901. 


SCHOOL | LANDS—FOREST RESERV ATION—LIEU SELECTION. 
- Dunn ET AL. v. Sarr OF CALIFORNIA. 


All applications for indemnity lands in lieu of shook secions speed: after survey, 


within a forest reservation, ‘‘must designate by specified legal subdivisions the 


lands in lieu of which indemnity is desired,’’ and applications which do not. . 
conform to this requirement can not be accepted. - 


Acting Secretary Ryan to he Commissioner of the General Land Ofce, 7 
(W. V. D.) May 25,1901. = (A BLP) 


~ July 3, 1900, M. H. Dunn and eight other persons filed their joint 


protest against the approval of school indemnity selection No. 6625, — 
presented by the State of California September 6, 1898, and embrac-_ 
ing, with other lands, the NE. + of the SW. 4, the 8S. + of the SW. + 
and lot one of Sec. 23, T. 3 N., R. 16 W., Los Angeles land district. 
By the protest and accompanying affidavits it is alleged, in substance 
and effect, that the lands described are oil-producing lands, more valu- 
able for their minerals than for agricultural purposes, ana therefore 
not subject to.indemnity school selection. 
August: 28, 1900, your office dismissed the protest as insufficient to 
warrant a eae and the pr otestants have appealed to the Depart- 
ment. ; 
AS originally presented, the saleation embraced, in addition to the 
_ subdivisions already mentioned, the NW. 4 of the NW. 4 and the S. 
of the NW. 4 of said section 23, T. 3 N., R. 16 W., and covered, in 
the neers 275.28 acres of land. The land in lige of which the 
sélection was made is described as ‘* 275,28 acres of Sec. 16, T. 9 N., 
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R. 26 W., S. B. Meridian.” _ It: appears that said section 16 was 
cae after survey, within the boundaries of a public forest reser- 


vation known as the ‘‘ Pine Mountain and Zaca Lake Forest Reser ve,” 


which was created by proclamation of March 2, 1898 (30 Stat., 1767 y 
uader the act of March 8, 1891 (26-Stat., 1095, 1103), and rigditied and 


~ enlar ged by proclamation of June 29, 1898 (30 Stat., 1776). 


February 9, 1901, your ‘office rejected the sélection to the extent of ; 
the lands: described ther ein as the NW. + of the NW. } and the S.$ of | 
the NW. i of said section 23, for reasons not material here. | 
- Ina cir cil of instructions approved by this Department Decem- 
ber 19, 1893 (7 L. D., 576), it was stated, among other things, that 
indemnity selections based upon school sections included, after survey, — 


within forest reservations would not be allowed under any circum- _ 


stances, and that all such selections on file at the time’ should be 
‘rejected. 7 | 
- By departmental decision of December QT, 1894, in nine case of State 
of California (19 L. D., 585), it was held that there was no authority 
for school indemnity salectious in lieu of surveyed school sections 
included, after survey, within the boundaries of a forest reservation, | 
and in the concluding part of the decision it was stated that the instruc- : 
-tions of December. 19,1893, would be adhered to. Upon a motion 
for review, however, the Department, by decision of January 30, 
1899 (28 L. D., 57), after mature consideration of the subject, held 


that where a forest reservation includes within its limits school sec- _ 


tions surveyed prior to the creation of the’ reservation, the. State, — 
- under the authority of the first proviso to section 2275 of the Revised 
Statutes, as amended by. the act of February 28, 1891 (26 Stat., 796), 
~ may select other. lands in lieu.of such sections, and’ that the selection, 7 
when perfected, will operate as a waiver by the State of its right to 
the tract in lieu of which the selection is made. The departmental 


decision of December 27, 1894, supra, was thereupon recalled and 


vacated, and it was directed that the instructions of December 19, 1883, 
supra, be amended to conform to. the views expressed in the later 
decision. Following that decision, instructions were issued by: your. 
office, as approved by the Department, March 11, 1899 (28 L. D., 
195), wherein, among other things, it was provided as follows: 

7 1. Applications for indemnity lands in lieu of school sections sixteen and thirty- 
six which have been embraced, after survey, within the boundaries of a forest res- 
-ervation, must designate by specified legal subdivisions the lands in lieu of which ~ 
indemnity is desired. The mere designation of forty, eighty, or ouner. number of 


.  aeres, will not be accepted as a sufficient description. 


4, All applications pending at date of the eae hereot t by the respective local . 


-  Jand offices must be made to conform to the foregoing requirements, and for that 


-purpose 2 reasonable time will be allowed for amendment.. 
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— Inan opinion by the Assistant Attorney-General approved by the 
Secretary of the Interior J anuary 26, 1901 on L. D., 488), it was Bold, 
(syllabus) that— | 


A selection authorized by the State of lands in 1 lieu of sections steer and thirty- 
six in a forest reservation, where the right of the State to said sections has attached 
-under its school grant prior to the establishment of the reservation, is such a waiver 
of its right to said sections as to obviate the necessity for the formal relinquishment 


thereof to the United States, as required by circular instructions of J March 11,1899. 


The instructions of March 11, 1899, in the particulars referred to in 
said opinion, were subsequently modified to conform to the views | 
therein expressed (see 30 L. D., 491), but.no change was made in the - 
provisions quoted above requiring the designation by specified legal — 
* gubdivisions, of the lands in a forest reservation in lieu of which selec- 
tion is made, or in those requiring pence selections to be made to 
conform to such requirement. : 

The selection here in question was presented’ Sanioniber 6, 1898. “It 
appears to have been accepted by the local officers October 14, 1898, - 
and the filing fees collected, notwithstanding the then existing explicit 
instructions to the contrary, contained in the departmental regulations 
of December 19, 1893, and in the decision of December 27, 1894, as 
aforesaid. 

Under the cope tal decision of January 30, 1899, swpra, and 
the instructions issued in pursuance ther eof March 11, 1899, supra, - 
the selection is clearly defective, in that it does not conform to para- 
graph 1 of said instructions, which requir es the designation, ‘*‘ by speci- 
fied legal subdevisions,” of the lands 1 in lieu of which the selection is 
made. 

Your office has never notified. the State that it would be allowed to 
amend the selection by submitting a proper basis, but has apparently 
treated the selection as free from objection other than as alleged in 
certain protests by conflicting claimants to.the selected lands. The 
‘plain and positive requirements of the instructions of March 11, 1899, 
and February 21, 1901, that all applications for indemnity lands in fist 
of school santions anabraced: after survey, within a forest reservation, 
‘‘must designate by Rare legal subdemsions the lands in lieu of 
which indemnity is desired,” and that’ all pending applications must — 
be made to conform to said requirements, have apparently been disre- 
garded. These instructions, having been specifically approved by the 
. Department, as shown, are alike binding upon your office, local land | 

offices, and all States seeking indemnity for school sections embraced, 
~ after survey, within a forest reser vation; and it is absolutely essen-. 

tial to the validity of selections made in lieu of such sections that said | 
instr uctions should be strictly complied with. 

_ It needs no argument to show that neither. a selection by the 7 
nor the approval thereof by the land department can operate as” 
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waiver by the State or as a reinvestment in the United States, of the 
title to any lands, unless those lands are described in such manner that 
- they can be identified. To say that they consist of a certain number 
_ of acres of a designated section, as was done in this case, does not - 
describe, or furnish any means of identifying, the lands intended to 
‘be surrendered by the State. Unless the selection here in question 
- shall be amended, therefore, so as to conform to the requirements of 

the instructions aforesaid, it can not be accepted. : 
~* You are accordingly directed to notify the State that it will be 
allowed a reasonable time, to be fixed by your office, within which to 
‘‘designate by legal subdwisions” a sufficient basis for the selection in — 
so far as it has not already been rejected for other reasons. If a. 
proper basis shall be furnished, as required, accompanied. by a satis- 
factory showing that the selected lands are not mineral, you will 
_ retransmit the record to this Department for the consideration of the 

pending protest and of such other matters as may proper ly come before | 
it. If the selection shall not be amended as required, it will be any. 
meiected ee your Gace - 


RESERVATION-SOLDIERS’ ADDITIONAL ENTRY. 
J. M. LONGNECKER (ON REVIEW). 


‘Lands which for a long period of time have been with the knowledge and acqules- 
cence of the government included within the limits of a reservoir used as a 
feeder of a canal, in the maintenance and operation of which the government is 


interested, are not ‘‘unappropriated public lands” and are therefore nat super 


to soldiers’ additional homestead entry. 
A question as to the reservation and appropriation of public land, there being power. 
to so reserve or appropriate it, is one of fact rather than of mere form. . 7 
In the administration of the public land laws the land department may, and in a 
proper case should, recognize and protect equitable rights acquired through a 
long-continued occupancy of pubhe land with the knowledge and consent of the | 
government. : _ 


Acting Secretary Ryan to the Commissioner of the General al Office, 
(W. V. D.) | May 29, 1901. ar, (J. R. W.) 


Counsel for J. M. Longnecker filed a motion for review of depart-. 
mental decision of J ay ar 1900 (80 L. D., 186), denying his applica- 
tion to enter the 8. 3 SW. 4, Sec. 3, T. 65., R. 3 E., ist P. M., Ohio, 
as a soldiers’ een homestead, under ren 2306 of the Revised 
‘Statutes. 

The motion sane filed, has sei long pending for convenience 
of the parties, for oral argument and preparation of briefs. 

No error is alleged as to any matter of fact in said decision: The 
substance of the contention in the motion is that, insomuch as no 
express statutory grant of right to the State to appropriate public 
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lands foe purposes ofa canal feeder reservoir, nor yet any express 

executive order withdrawing said. land from ae can be pointed out, 
therefore, of necessity, the land is cane oraprated and, under the 
public land Jaws, is subject to appropriation under the homestead laws, 
and that the government has no proper ty interest in the canal. | 
 -That.the United States has an interest in the operation and mainte- 
nance of the canal admits of no question. Itis the same interest as that 
-reserved by Congress in land grant: railways, which is defined to be 
‘‘the free use of the road, and not the active service of the company. 
in transportation.” Lake Superior and Miss. R. R, Co. v. United 
States, 93 U. 8., 442. That this interest is not an ownership of, or 
property in, the canal itself is immaterial. Nor is it material that ‘the 
State has ek undertaken and is not bound to maintain and operate the: 
canal. Walsh ». Columbus, Hocking Valley and Athens R. R. Co., 
176 U.S., 469. Nor is tt rater that improved methods of ae 
portation render the further maintenance of the canal of doubtful 
utility. So long as the canal is maintained that interest exists. 

The right to enter public lands is not a vested one in any particular 
land. It is an offer by the government of a privilege, not a contract. — 
Yosemite Valley case, 15 Wall., 77. The right, or privilege, to pur- 
chase extends only to lands subject to sale and not to those appro- 
‘priated. Spaulding v. Chandler, 160 U. 8. 3945, Wilcox Vv. J ackson, 
13. Pet., 498. 

‘The last cited authorities tow that ee must be mite ity of law. 
- for an appropriation of lands to either an individual or a public pur-_ 
pose, and without such authority no appropriation can be made. That 
such authority existed for the land department to reserve these lands. 


to the uses of the canal admits of no serious question. .The power to 


_ make such a reservation or appropriation arises by necessary implica- 
tion from the grant itself. It is a general proposition that with a 
grant or franchise go, by implication, all such powers as are necessary ._ 
to the exercise of the grant. In Were W. ated 181 U.S., 131, 
it was held: | | a s | 


When Conca under the act of 1827, gianted the alternate sections to the State 
throughout the whole length of the public domain, in aid of the construction of the 
canal, it also granted by a plain implication the right of way through the reserved 
sections, for it can not be presumed the government was granting all these alternate 
sections to the State for the purpose avowed, and yet meant to withhold the right _ 
to pass through the sections reserved to the United States along the route of the: 
proposed canal. But the implication would not extend to the ninety feet on each 
side. It would extend to the land necessary to be used for the canal of the width con- 
templated, and that had been asserted in.an act of the general assembly in a); and 

was subsequently reiterated i in another act of that body (1829). 


| There can be no question of the power. Tt was incident to the oen- 
eral purpose. A reservoir and works for storing and serving water 
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to the canal are as essential to its maintenance and operation as are 
water stations and machine shops. to the operation of a railroad. | 
- Where such resérvoir and works should be located, their speed 
character and extent, and what lands should be taken, in the very. 
nature of the case are questions that must necessarily be determined. 
by the authority constructing the canal, into the determination of 
which the topography of the country, its hydrographic and other 
features, must enter and to some extent control. The State was that 
authority. Subject to approval of such appropriation by the United 
States, where public lands were affected, these powers were granted 
to the State and its officers by necessary implication as incidental to 
_ the general purpose. The fact that the reservoir was built, that it is 
maintained, that these lands are beneath its waters, are éonlueive ‘proof. | 
of the exercise of the power, and are notice of that fact to all the. 

—-world.. | : | : 

This secu aimed sixty years before the application of Long- x 
necker, and no right of his existed in the land or was affected. The 
United States, as owner, and the State were the only parties concerned... 
It did not concern the applicant. The appropriation was good as 
against a subsequent applicant. to enter the land. » In a eTHey. Ds —— 
sen, 178 U. S., 215, the court held: | - 


It must be remembered that mere occupation of the public anne gives no right as ~ 
against the government .... These occupants are not in the eye of the law 


_. considered as technically trespassers. No individual can interfere with their occu- 


pation or compel them to leave. ‘Their possessory rights are recognized as of value 
and are made the subjects of pa and sale. Lamb v. Davenport, 18 Wall., B07. 
In that case the court nC par ‘and though these rights or. claims ated on 
no statute, or any. positive promise, the general recognition of them by the govern-. 

‘ment, and its disposition to protect the meritorious. actual settlers, who were the 
| pga of emigration in the new territories, gave a well understood value to these 

claims.”’ |  : : 


7 ~ In United States Vv. Chives 159 U. oa 452, the court wal. 


- We do not wish to be understood as undervaluing the fact of a possession so long 
. and uninterrupted as disclosed in this case [from 1833]. Without going at. length. 
into the subject it may be safely said that by the weight of authority, as well as the . 
preponderance of opinion, it is the general rule of American law that a grant will be- 
presumed upon proof of an adverse, exclusive and: uninterrupted. possession for. 
twenty years, and that such rule will be applied as a presumptio juris et de jure, when- 
ever, by possibility, a right may be acquired, in any manner known to the Jaw. 


Sixty years or more ago, at a time when the State of Ohio was 
sparsely populated, and vast tracts of public domain lay open to any 
purchaser at the minimum price, the State, at great expenditure of 
- money, made these lands an essential part of a great public work, — 
_ deemed then to be of such public concern that the United States made 
8 lar ge grant to aid its construction, and reserved to itself an interest: 
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in its operation and maintenance for its own use and convenience. 
The land is still an integral part of that public work. That work is. 
still maintained. It has been an efficient factor in the development of. 
the industri ies, prosperity and social evolution of ther egion it traversed. 
and served. Its practical importance has declined by improved means 
of railway transportation, but it has not. been abandoned. Whether it. 
- shall be abandoned, obviously rests in the determination of the State 
of Ohio, on consideration of public interest, not in the will of the 
applicant upon his consideration of personal profit. 
It can not be contended that the United States has not. known of, 


and has not acquiesced in, the appropriation of the land. It is aed oO 
on the books of the General Land Office. But, if it were not so, a 


_ public work of this character, once gr eatly more important and useful | 
- than now, 1s part of national and state history. But the knowledge 
and acquiescence of the land department were not constructive merely. 
and do not rest on mere inference. It was actual. In 1890 applica- 
tion was made by one M. D. Shaw to have section.7, township 6 south, 
range 4 east, advertised and sold as an isolated tract. That land is in 
the same situation and is now covered by similar applications of Mr. 
Longnecker as the land in question. The order for such sale was: 


made by the then Commissioner of the General Land. Office, and, on _ 


the protest of the State, was December 31, 1890, revoked. 

_ Previously, in 1886, one John C. Tur pen attempted to make private 
cash entry of these same lands, and his applications were denied, the 
--decision stating that the lands appeared ‘to be within the said reservoir. 
John C, Turpen, 5 L. D., 25; and motion for review was ae 5 L.. 
Dig 1 BSe- | | 
- A question of ecomacen and er re of suite lands, there 
being power to make it, is one of fact rather than of mere form. 


State of Minnesota, 22 L. D., 388; Spaulding wv. Chandler, 160 U. S. ; ae 


394, 404. In the latter case it was sald: 


— If the reser Saion was free en objection by the Government, it was as effectual 
as though the particular tract to be used was specifically designated by boundaries: 
in the treaty itself. The reservation thus created stood precisely in the same cat- _ 
egory as other Indian reservations, w hether established for general or limited uses,, 
and whether made by the direct authority of Congress in the ratification of a tr sie) | 
or indirectly thr ough the medium of a duly authorized executive officer. — 


‘The history of the case shows a sufficient yeservation in fact. But 
if it did not, a pr esumption | of such reservation must from the facts, : 
at this length of time, arise. United States v. Chaves, supra. It is 
not questioned by the United States, and cannot be ‘questioned by one. 


having no vested interests in the Hands at the time of their appropria~ 


tion. After their appropriation, no interest can be poate ee until the 
lands are restored to entry. e 
But if this were not the case, it does not follow that the applicant as 
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has a right to select, these lands regardless of public interest, and to 
‘the destruction of the public work of which these lands now form an 


integral and essential part. Such would not be the case where such - 


use of public land has been made innocently by a private party. In 
administration of the. public land laws the land department may, and 
in a proper case should, recognize and protect equitable rights arising | 
from accident, mistake, or fraud, as courts would do between a private 
owner and one to whom, with his permissive silence. an equity had 
arisen. When there is an equity in favor of a third person in the 


actual occupancy of public land, the Secretary of the Interior may -_ 


refuse the application of another to enter the same land, and hold the 
title in the general government until the person in possession can 
obtain title, either under the provisions of existing law, or.seek a relief — 
by special act of. Congress. In the case of Williams v. United States 
(188 U. S., 514), the court say (p. 524): 7 

It is obvious, it is common knowledge, that in the administration of such, large 
and varied interests as are intrusted to the land department, matters not foreseen, 
equities not anticipated, and which are therefore not provided for by express statute, 
‘Inay sometimes arise, and, therefore, that the Secretary of the Interior is given that 
superintending and supervising power which will enable him, in the face of these 
- unexpected contingencies, to do justice. 


The pr inciple announced in this case has been adverted to, and 
_ approved frequently since, and was reinforced in Knight v, U.S. Land ~ 

Association (142 U.S.,161). It was there held that: 

In the matters relating to the -sale and disposition of the public demain, the sur- 
veying of private land. claims and the issuing of patents thereon, and the administra- 
tion of the trusts devolving on the government, by reason of the laws of Congress, or 
under treaty stipulations respecting the public domain, the Secretary of the Interior . 
is the supervising agent of the government, to do justice to all claimants, and preserve 
the rights of the people of the United States. ? 


_ It is most strenuously insisted by counsel, however, that the depart- 

ment is wrong in assuming that the State of Ohio has any equities to 
be protected. This canal was built many years ago when close busi- - 
ness methods were not followed, when the public lands were of small 
value. ‘The Board-of Public Works may have been mistaken as to 


their powers, or as to the fact that title to these lands had not been 


acquired-and remained in the United States. With acquiescence of 
the government the status of these lands has remained unchanged for 
a period of sixty years. | 


_ The State having’ been in peaceables possession of. Giese lands for ‘his ae 


term of years, exercising control over them, and haying placed an 


improvement on them at great cost, the Department can. not but say — - 


there is an. equity 1 in favor of the State as against Longnecker. . 
The motion is therefore denied. The departmental decision is - 
adhered to. | : 7 
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PRIVATE CLAIM-—AcTs oF JUNE 2, 1858, AND MARCH. 2 2, isso. 
_-Vicror H. PROVENSAL. 


_ The special provisions of the act of June 2, 1858, feintne to the location of sur veyor- 


general's certificates of location upon lands subject to sale at private entry, are 


in no wise affected by the general provisions of the act of March 2, 1889, restrict- 
ing the sale of public lands at private entry to the State of Missouri. 
The case of! MeDonogh. School Fund, 11 L. D., , 378, overruled. 


Seoretary Lhitchoock. to- the. Ce of the General tie Office, — 
“CW Vie): dune 6, 190. - 47? (A. 8. T)) 


On March 9, 1901, Victor H. Provendal applied to locate, with the 
surveyor- -general’s certificate of location, No. 987-B, for 32.18 acres, 


— issued venuery 9, 1901, under’ the act of June 2, 1858, the SE. dof 


the NE. + of See: 35, T. 458., R. 5E., St. Helena Meridian, New | 
Orleans, Louisiana. : 
_ Said application was rejected by the ipeal officers at New Orleans, _ 
and from their action Provensal appealed to your office, where, on 
April 20, 1901, a decision was rendered affirming the action of the local 
officers, and from that decision he has appealed to this Department. — 
Section three of the act of 2, 1858 (11 Stat., aee), provides 
that— 


where any private land’ claim has been confirmed by Cones and. dike same, in 
whole or in part, has not been located or satisfied, either for want of a specific loca- 
tion prior to such confirmation, or for any reason whatsoever, other than a discovery 
of fraud in such claim subsequent to such confirmation, it shall be the duty of the 
surveyor-general of the district in which such claim was situated, upon satisfactory 
proof that such claim has been so confirmed, and that the same in whole or in part 
remains unsatisfied, to issue to the claimant or his legal representatives a certificate 
of location for a quantity of land equal to that so confirmed and unclassified; which 
certificate may be located upon any of the public lands of the United States subject | 
to sale at private entry, at a price not exceeding one dollar and twenty-five cents per __ 
acre: Provided, That such location shall conform to legal divisions and subdivisions. 


_ By section one of the act of March 2, 1889 (25 Stat., 854), it is. 
provided that ‘‘ From and after the passage of this act-no public lands’ 
_ of the United States, e=<epe those in the State or Missouri, shall be | 
subject to private entry.” | 7 
Your said decision is based on the ei that the last-mentioned 
act had the effect to repeal that portion of the act of June 2, 1858, 
which allowed private entries upon such surveyor-general’s cer faentes, 
_except.as to public lands in the State of Missouri. Said act of Mar ah 
9, 1889, does not expressly repeal the former statute, and the rule that 
. fal by implication is not favored, requires that before such mpli- — 
cation shall be adopted, it must appear that the two statutes are so at - 
variance as to be absolutely irreconcilable with each other, that. the 


~~ Jater statute is clearly hostile to the former, and that the two cannot 


- stand together by a fair and reasonable construction of both. 
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It is insisted in behalf of the applicant that the act of June 2, 1858, 

was a special act, passed for the benefit of the holders of such cortia- 
cates of location, that it was remedial in its nature, and intended to 
invest, and did invest, the owners of confirmed private Jand claims 


> holding such certificates with the right to locate the same upon any of 


the public lands of the United States, subject to private entry, and 
‘that the act of March 2, 1889, was a general statute, and was not 
intended to divest the holders of such certificates of location of the 
rights vested in them by the act of June 2, 1858, but was merely 
intended to prevent the speculation in public lands resulting from ~ 
unlimited cash entries or purchases, and this seems to have been the 

view of said statute taken by this Department in the case of Wheeler — 
&. The Bessy Heirs (21 L. D., 518), wherein it is said that: 7 


“Under said former policy [before March 2, 1889] any person who was, or who hed 
declared his intention. to become, a citizen could buy as much-land as he could 
raise money to pay for and secure title by ‘‘private entry’’ or ‘“‘private cash entry.” 
In this way non-resident speculators were absorbing nuinberless tracts of land; and 
holding them from cultivation, hoping to realize the ‘‘unearned increment’’ which | 

would acrue from the labor of others in developing the country. This practice was 
. ‘against the policy of Congress, which encouraged actual settlers in good faith and 

residents. Therefore Congress put a stop to it. The act of March 2, 1889, had no 
other purpose. It disturbed no bona fide rights, whether vested or inchoate. i simply — 
said that from and alter its date the practice of selling “offered” land to Dee pe 
sons for cash should be discontinued. | 


The same view seems to have been adopted in: ce case of the. State 
of Michigan (22 L. D., 657), wherein. it was said (syllabus): | 


‘The general provisions i the act of March 2, 1889, restricting the sale of public | 
lands at private entry to the State of Missouri, did not contemplate the nullification 
of the special right conferred. by the act of March 2, 1855, upon states to locate 
‘swamp indemnity certificates on lands that were, at the date of said act, aut to 
entry at one dollar and iwenty-ily e cents per acre. 


And in the case of Yooum | v. Keystone taracer ies: (2 ise D., 
458), it was held that the right of a purchaser from a railroad come 3 
pany of lands within its indemnity limits to purchase such lands from. 
the government, under the act of March 3, 1887, where the lands had. 
been forfeited, was not defeated by the wee of March 2, 1889. | 

The act of December 13, 1894 (28 Stat., 594), provides: 


‘That in addition to the benefits now given by law to all unsatisfied military bounty 
land warrants under any act of Congress, and unsatisfied indemnity certificates of 
location under the act of Congress approved June second, eighteen hundred and 
fiity-eight, whether heretofore or hereafter issued shall be receivable at the cate of 
one dollar and twenty-five cents per acre, in payment or. part payment for any lands 
entered under the desert land law of March third, eighteen hundred and eighty- 


seven, . ... me timber culture law of March third, eighteen hundred and 
“seventy-three, .. the timber and stone law of June third, eighteen hun- — 
dred and spycnieehe ~. . . . orfor lands which may be sold at public auction, © 


_ except such lands as ‘shall have been purchased from any Indian tribe within ten 
years last past. | 
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In your said decision you say, in substance; that Congress construed 
the act of March 2, 1889, to repeal that portion of the act of June 2, 
1858, which -permitted private entries based upon surveyor- eoncrals. 
certificates of location, and you quote from the report of a Senate com- 


 -mnittee on the bill (act of December 13, 1894) tending to show that said 


committee so understood the effect Gf thé: act of March 2, 1889, and 
your said decision proceeds upon the theory that because Congr ane SO” 
understood the effect of the statute, the act of December 13, 1894, was 
passed extending to the holders of such certificates cer ‘tain benefits, in 
lieu of those taken away by the act of March 2, 1889. - 
The language of the act of December 18, 1894, is that “in addition 
to the benefits now given by law . . . . under any act of Con- | 
gress,” certain other benefits were given, not zm lieu of those hereto- 
fore given by the act of 1858, and taken away by the repeal of said 
act. And said Senate committe, i in the report quoted in your decision, 
states that ‘it had been at all times the intention of Congress to make — 
_ them [such certificates of location] good for the location of unoccupied 
public land subject to private entry at $1.25 an acre,” and so it appears 
that the committee understood that it had never Beat the intention of — 


| - Congress to repeal that portion of the act of June 2, 1858, which made 


: ses certificates good for that purpose. a 
The act of June 2, 1858, was a special act, passed for the ee of 

a specified clags of persons; it gave to them certain rights, and it was 

not the purpose and intention of the act. of Mar ch 2, 1889, to deprive © 

_ them of these rights. | 

In the case of Tracy v. ‘Tuttly (134 C Dis 206), it was held that. 

‘* without express words of repeal, a previous statute will be held to 


be modified by a subsequent one, ¢f the latter was plainly intended to | 


cover the whole subject embraced by both, and to pr escribe the only rules 
in relation to that subject which are to govern.” 

The subject of the third section of the act of June 2, 1858, was con- 
firmed and unsatisfied private land claims, and the sole ee of Con- 
gress in enacting said statute was to provide a just and proper indem-— 


_- nity to persons holding such claims. While the subject embraced in the 


‘first section of the act of March 2, 1889, was private cash entries.on the 
public lands, and the sole object of that section was to prohibit such 
entries, and so neither the subject embraced i in the former statute nor 


_. the object and purpose for which it was enacted was considered by 


Congress in the passage of the latter act, it had no reference to con- 
_ firmed and unsatisfied private land claims, and neither provided any 
method for satisfying such claims, nor in any way changed, altered, or 
abolished the rules prescribed for that purpose by the former statute. - 


_. These confirmed and unsatisfied private land claims were the subj ect 


- of the act of December 138, 1894, supra, and the object and purpose of 
that act, as plainly el by the'act itself, were to extend to the 
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| holders of Gaal claims: seen benefits “én addition” to the benefits. 
then given them by law, and even if Congress had understood at that. . 
time that the act of 1889 had the effect to repeal the former statute, 
such construction by Congr ess would not have given that effect to the. 
act of 1889. 

In the case ofthe United States v. Claflin (97 U. S., 546), it was held 
that a recital in a statute that a former statute was repealed or super- 
-seded is not conclusive, the question being a judicial one. 

On the same principle, it was held in the case of ‘the District of 
Columbia v. Hutton (143 U. 8., 18), that the recognition of a statute. 
asa subsisting law by Congr ess) when, as a matter of fact, it has been 


repealed, does not affect its status. But, as before pointed out, it does. 
not appear that Congress, in passing the act of 1894, under stood that. - 


it had been the intention of -the act of 1889 to cepenl the former act. 
_ On the contrary, the report of the committee quoted in your-said office. | 
decision expressly states that ‘‘it had been at all times the intention 
of Congress to make them [such certificates of location] good for the | 
location of unoccupied public land subject to entry at $1.25 an acre.” — 
Therefore, to have said that Congress by the act of 1889 repealed the. 
act of 1858, was to say that Congress did what it did not intend to do, 
and took away from the holders of such certificates the rights which. — 
it, at all times, intended them to have. The case of McDonogh School 
Fund (11 -L. D., 378) was not. followed in the departmental decisions. 
hereinbefore cited and is now overruled. - 
It is therefore held that the provisions of the ae of June 2, ‘1858 . 
are not affected by the act of March 2, 1889, and that nade said 
provisions this ep pieation should be allowed, it otherwise without. — 
objection. — os : 
Your said decision i is accor “tingly reversed. 


WAGON ROAD GRANT—ACT OF MARCH 3, 1887. — 
Hows ». WALKER. 


The | provisions of the act of March 3, 1887, apply only to land grants for railroad 
purposes and can not be invoked for the protection of a purchaser under a. 
' wagon road grant. , 


Secretary Hitchcock i the Commassioner 0 iv the i a Land : Office, | 
(W.V.D.) 7 dune 10, 1901... | (FF. W. C.) 


Samuel D. Holt has appealed from your office decision of J anuary 


- 2B: last, rejecting his application to make purchase, under the pro- — 


_ visions of section 5 of the act of March 3, 1887 (24 Stat. , 556), of the. 
_ NE. 7 of SE, 4, Sec. Af, T.185.,  K. 3 W., , Roseburg land district, 
Oregon. a se = 
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z In the acne of the California and Or egon Land Company v. 
_ Albert: Walker, involving this tract, it was held in departmental 
decision of December 6, last, not teporied. that said tract was 
excepted from the operation of the grant made by the act of July 2, 


1864 (13 Stat... 355), to aid in the construction of a wagon road from 


- Eugene City, ‘Or egon, to the eastern boundary of said State. 
- Albert Walker was permitted by the local officers to make home-. 
stead entry of this land on December 28, 1897, and against said entry 
Samuel D. Holt initiated a contest on Deoomiber 6, 1898, alleging that 
he was the owner of the land through.mesne conveyances by the Ore-_ 
gon Central Military Road Company, and formally applied to purchase 
the tract under the pro ovisions of section 5 of the act of Mar ch 3, eae | 
supra. 
| Hearing was held upon mide contest and upon the decord’ made your 
office decision of Januar y 25, last, as before stated, rejected the appli- — 
cation to purchase made by Holt, holding that the provisions of the 
act of March 8, 1887, can not be inpoked for the protection of a pur- 


chaser under a wagon road orant. Said holding is in conformity with — 


the decision of this Department in the case of King v. The Eastern 

Oregon Land Company (23 L. D., 579). The appeal under considera- 

tion seeks a reversal of the decision announced in the King case. 7 
After careful consideration of said appeal the Department adheres 

to the position taken in the King case and therefore affir ms your oflice 
| decision pecans, the pape ucaion Ne Holt. - 


- REGULATIONS UNDER arenes ACT OF nen 2, 1901 (81 STAT, 950), 
EXTENDING THE PROVISIONS OF THE ACT OF JULY 1, 1898 (80 STAT., 


_ 597, 620), TO CERTAIN CLAIMS TO LANDS WITHIN THE INDEMNITY. FS 


_ LIMITS oF THE NORTHERN PACIFIC LAND GRANT. 


DEPARTMENT OF THE Inrerror, 
Grnerau’ Lanp Orrice, 
Washington, D. C., June 15, 1901. 
The act of Mar ih 2 1901, meade as follows: | 3 


That the provisions of the Act of July first, eighteen fended: and ninety-eight, : 
appearing in thirtieth Statutes at Large, at pages six hundred and twenty, six hun-. ” 
dred and. twenty-one, and six hundred and twenty-two, providing a plan for the — 
adjustment by the land department of conflicting claims to lands within the limits 
of the grant to the Northern Pacific Railroad Company, are hereby extended and — 
. made applicable to all instances where Jands in odd-numbered sections within the — 

indemnity limits of the grant to said company were patented to settlers. under’ the . 
public-land laws in pursuance of ‘applications presented to or proceedings initiated 
‘in, the local land office at a time when the land was embraced in a pending indein- 
nity selection made by said company in.conformity with the regulations of the land | 
department, which indemnity selection has not since been waived or abandoned. 


i. As far as applicable, and as hereby supplemented, the regula- 
tions of February 14, 1899 (28 L. D., 108), under the act of July 1, 

1898, will be followed in the adjustment of claims under. the new ace 
2. ‘The fact that conflicting claims to pany, tr ack come within the terms 
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of ‘ee new ae may be br oueht to die attention of the Gainnnigewiiss of _ 
the General. Land Office by either the individual claimant or the rail- 
~ road company, but there must be such a showing of the present owner- 


- ship under the patent, whether by the patentee or his transferee, as 


: will enable the Commissioner of the General Land Office to notify the 


present individual claimant. of his option, as provided by paragraph 18 


of said regulations, except where he waives notice under paragraph 22 
thereof, and a failure of the individual claimant to exercise such option 
- within sixty days after the time of receiving such notice will be deemed 


an election on his part to retain the land. ees which a shall - - 


_. stated in the notice. | 
8. It being “‘the provisions of the act of” July 1, 1898, which are 


. : éetiaded to the instances named in the new act, it Follows Phe to bring. 


conflicting claims to°any tract within this extension of the act of J uly 
1, 1898, all the following conditions must concur: | 
th The land involved must be a portion of an odd-numbered section 
within the indemnity limits of the Northern Pacific land grant; 
6. It must have been settled upon under the public land laws prior 
to January 1, 1898; 
c. It must age been selected by the company as indemnity in 
accordance with then existing regulations prior to January. 1, 1898; 
_d, It must have been patented to the settler prior to J nly i, 1898, 
_ in pursuance of an application presented to, or of proceedings initiated 
in, the local land office at a time when the land was embraced in such’ 


8 pendiie indemnity selection; and | 


-é. Such indemnity Balechion must not ; have pe waived or aban- 
_doned. | 
4, An indemnity nelson will be held to have been waived or aban- 
doned, (a) where the basis assigned therefor has been used or desig- 
nated in the selection of other lands; (6) where the selection has been 
formally withrawn or relinquished. or where its rejection has been 
acquiesced in, but.the mere failure of the company to appeal from an 
adverse decision by the Commissioner of the General Land Office ren- 
dered in conformity to an existing departmental decision adverse to 
the company upon a like state of facts, will not ‘be consider ed such an 
acquiescence. gt 
5, Care must be exer eieed to prevent enlars ging the quantity of 
land to which the railroad company is entitled under laws enacted 


prior to July 1, 1898, and in this connection attention is invited to 


subdivision ‘‘ Oo” of the peeolatlons’s of Bebr vary 14, 1899. 
“e vo ee 
| Bincer Bec | 
Cominissioner. 
Approved: 7+ 3 
i. A. Hrrowcocr, 
. Secretary.. 
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| RULES OF PRACTICE 17, 44 AND 91 AMENDED, AND RULE 8} ESTAB- | 
as oe LISHED, 


_ INsrRvctr0ns. 


7 Seor etury Hitchcock to the Commissioner of the Gave Land Office, | 
(W.Y.D.). te &, June l7, 1901. | (E. BF. B.) 


“The ae is in receipt of your letter of. April i, 1901, 


-_- requesting instructions as to the construction and application of rules 
17 and 44 of practice, the particular question presented being, whether | 


rule 17, as amended to take effect July 1, 1898 (26 L. D., 710), applies 
to final decisions or only to such motions, proceedings, orders, and 
decisions as are interlocutory in character. In reply, your attention is 
directed to the fact that rule 17, as amended, is applicable to exactly 


the same motions, pr oceedings, orders, and decor: to which it was. 


applicable before its amendment. The amendment changed the man- 
“ner in which service of notice should be made, but not the proceedings 
in which the notice is to be given. Both before and since the amend- 
ment, rule 17 was intended to apply to all motions, proceedings, 
odes: and decisions, whether interlocutor y or final, notice of which 
is required to be given. 

Rules 17 and 44 should, therefore, be construed together, in wate 
that the purpose contemplated by the change of the former may be 
effective in every stage of a proceeding where notice is required. 

In order that these rules may clearly indicate the course to be pur- 
sued, rule 17 will be further amended by striking out the word “‘ inter- 
locutory,” which shall also be stricken from the sub-title preceding 
said rule, and rule 44 will be amended by striking out the words 
“*through the mail to their last known address” and by inserting in 
place thereof the words ‘as provided in rule 17.” 

Consideration has also been given to the suggestion contained in 
your office letter of the 8th instant, in the matter of the amendment 
of certain of the rules of practice, and herewith you will find copies of 
rules 17 and 44, as above amended; rule 91, as amended of this date, 
and a rule to be number ed 8%, to be .pr eceded by a sub- title, as 
indicated. | 7 : 

NOTICE OF PROCEEDINGS. 


| Sine 17.—Notice of motions, proceedings, or ders id decisions shall 
be in writing and may be served personally or by registered letter — 
mailed to the last address, if any, given by or on behalf of the party 


—. to be notified, as shown by the record, and if there be no. such record 


address, then to the post-office nearest to the land; and in all those — 
contest pe where notice of contest is given by re ed mail under 
Rule 14, and the return of the registry receipt shows such notice to. 
-have been. \ received Dy the contestee, the address at which the notice 
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i" was so received shall be eonsidered: as an address ; given by thes con- 
testee, within the meaning of this rule. See Rule 83. 

Rule 44.—After hearing in a contest case has been had and closed 
the register and receiver will in writing notify the parties in interest. 
of the conclusions to which they have arrived, and that thirty days 
are allowed for appeal from their decision to the Commissioner, the 
notice to be served personally or by registered letter, as provided in 
Rule 17. See Rule 84. 

Rule 91.—The appellee may file a written argument in his behalf 
within thirty days from:service of the argument of the appellant, 
where the latter files an argument within the time allotted by Rule 
89; otherwise, within thirty days from ihe expiration of os time so 
allotted to appellant 

‘This rule (91) a8 thus amended will take effect September i” 1901. 


HOW TRANSFEREES AND ENCUMBRANCERS MAY ENTITLE THEMSELVES 
TO NOTICE OF CONTEST OR OTHER PROCEEDINGS. 


By. rT rnwterees and encumbrancers of land, the title to which is 
claimed or is in process of acquisition under any public land law, shall, 
upon filing notice of the transfer or encumbrance in the district land 
_ office, become entitled to receive and be given the same notice of any 
eontodt or other proceeding thereafter had affecting such land which 
‘is required to be given the original claimant. Every such notice of © 
a transfer or encumbrance must be forthwith noted upon the records. 
of the district land office and be promptly reported. to the General 
Land Office where like notation thereof will be made. . 


ee, 


HOMESTEAD RIGHTS OF SOLDIERS AND SAILORS OF THE SPANISH WAR 
AND THE PHILIPPINE INSURRECTION—ACT OF MARCH 1; 1901. | 


INSTRUCTIONS. 


~ DEPARTMENT OF THE INTERIOR, 
GENERAL Lanp OFFICE, 
Washington, D. C., Sune 21, 1901, 

Registers. and Pula United States Land Offices. | 

’ GENTLEMEN: Your attention is called to the provisions of the: act. of 
Congress of March 1, 1901 (81 Stat., 847), entitled “‘An act providing 
that entrymen under the homestead nee: who have served in the United 
States Army, Navy, or Marine Corps during the Spanish war or the 


_ Philippine : insurrection, shall have certain service deducted from the 


. time roan ed to perfect title under homestead laws, and for other:pur- — | 


poses,” a copy of which is hereto attached. 
Section 2304, Revised Statutes, is amended by this act 80 as to include | 
within its provisions every private soldier and officer who has served 
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in the Army of the nied States duri: ng the Spaniel war, or who tas 
served, is serving, or. shall have served in the said Army. during the 
suppression of the insurrection in the Philippines for ninety days, and 


- who was or shall be honorably discharged; and every seaman, marine, 


and officer who has served in the Navy of the United States or in the 
~ Marine Corps duri ‘ing the Spanish war, or who has served, is serving, or 
shall have served in the said forces during the suppression of the insur- 


rection in the Philippines for es days, and who was or shall be 


honorably dischar ged. 
Section 2305, Revised Statutes, is amended by saiite thereto a pro- 
viso that in every case in which a settler on the public land of the United 


States under the homestead laws died while actually engaged in the 


Army, Navy, or Marine Corps of the United States as private soldier, 
officer, seaman, or marine during the war with Spain or the Philippine 
: insurrection, his widow, if unmarried, or in case of her death or mar-— 
. viage, then his minor orphan children, or his or their legal representa- 
tives, may proceed forthwith to make final proof upon the land so held 
by the deceased soldier and settler, and that the death of such soldier 
while so engaged in the service of the United States shall, in the admin- 
‘istration of the homestead laws, be construed to be equivalent to a per- 
- formance of all requirements as to residence and cultivation for the 
full period of five years, and shall entitle his widow, if unmarried, or in 
case of her death or marriage, then his minor orphan children, or his 
or their legal representatives, to make final proof upon and receive 
government patent for. said land; and that, upon proof produced to 
_ the officers of the proper local land office by the widow, if unmarried, 
or in case of her death or marriage, then his minor orphan children, or 
his or their legal representatives, that’ the applicant for patent is the 
_ widow, if unmarried; or in case of her death or marriage, his orphan 
- children, or his or their legal representatives, and that such soldier, 
sailor, or marine died while in the service of the United States, as 
hereinbefore described, the patent for such land shall issue. 
In cases of entries and filings hereunder you will be governed by the 


instructions on pages 22.and 23, and the first and third par agraphs 0 on z 


page 24, circular of July 11, 1899. 
In case of widows applying to make proof under section 2305, 


-. Revised Statutes, as amended, the pr escribed evidence of the military | 


service of the ana must Be furnished, with affidavit of widowhood, 
giving date of husband’s death. If she proves up, title passes to her. 
_ In case of minor orphan children, or the soldier’s or their legal rep- 
resentatives, applying to make Bicor. in addition to the prescribed 
evidence of iilitay service of the soldier, proof. of the death of the 
. soldier, with date of death, and death or ‘femarriage of the mother | 
must be furnished. Evidence of death may be the testimony of two 
witnesses, or a physician’s certificate, duly attested, or other satis-_ 
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factory evidence. Evidence of marriage may be a certified copy of 

the marriage certificate, or of the record of the same, or testimony of 

two witnesses to the marriage ceremony. If the minor orphan chil- 

dren make the proof, the title will vest in them, but if the legal rep- 

resentatives of the soldier prove UP, patent will issue to them i in their 

official capacity. 

Ver y respectfully, - | 

BinceR HERMANN, - 
ne 

‘Appar June 21, 1901: 


BLA. Hurexcoer, 
Secretary. 


[31 Stat., 847.7 


An Act: Providing that entrymen under the homestead laws, who have served in 
the United States Army, Navy, or Marine Corps during the Spanish war or the 
_ Philippine insurrection, shall have certain service deducted from the time pears 
— to perfect title under homestead laws, and for other purposes. 7 


Be tt enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That sections twenty-three hundred and four and twenty-three 
hundred and five of the Revised Statutes ney ang the same are hereby, amended to - 
read as follows: 
~ Sno, 2304. Every private ie) and officer who has eines in the ee of. the 
United States during the recent rebellion for ninety days and who was honorably | 
- discharged and has remained loyal to the Government, including the troops mus- 
tered into the service of the United States by virtue of the third section of an Act 
approved February thirteenth, eighteen hundred and sixty-two, and every seaman, 
‘marine, and officer who has served in the Navy of the United States or in the Marine _ 
Corps during the rebellion for ninety days, and who was honorably discharged and 
_has remained loyal to the Government, and every private soldier and officer who has 
.. served in the Army of the United States during the Spanish war, or who has served, is — 
serving, or shall have served in the said Army during the suppression of the the insur- _ 
rection in the. Philippines for ninety days, and who was or shall be honorably dis- | 
charged; and every seaman, marine, and officer who has served in the Navy of the 
United States or in the Marine Corps during the Spanish war, or who has served, is 


- serving, or shall have served in the said forces during the suppression of the insur- 


rection in the Philippines for ninety days, and who was or shall be honorably: dis- 
charged, shall, on compliance with the provisions of this chapter, as hereinafter . 
modified, be entitled to enter upon and receive patents for a'quantity of public lands 
not exceeding one hundred and sixty acres, or one quarter’ section, to be taken in 
compact form, according to legal subdivisions, including the alternate reserved sec- _ 
tions of public lands along the line of any railroad or other public work not other- — 
wise reserved or appropriated; and other lands subject to entry under the homestead 
laws of the United States; but such homestead settler shall be allowed six months 
after locating his homestand and filing his declaratory statement within which to 
make his entry and commence his settlement and improvement. : 
‘Src, 2305. The time which the homestead settler has served in the Annee Nav y; 
or Marine Corps shall be deducted from the time heretofore required to perfect title, © 
or if discharged on account of wounds received or disability incurred in the line of 
duty, then the term of enlistment shall be deducted from the time heretofore 
required to perfect title, without reference to the length of ine he may haye 
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served; bak no patent shall issue to any homestead settler who has not resided upon, 
improved, and cultivated his homestead for a period of at least one year after he 


shall have commenced his improvements: ’? Provided, That in every case in which a 


settler on the public lands of the United States under the homestead laws ‘died 
while actually engaged in the Amy, Navy, or Marine Corps of the United States as 
private soldier, officer, seaman, or marine, during the war with Spain or the Philip- 
' pine insurrection, his widow, if unmarried, or in case of her death or marriage, then — 


his minor orphan children or his or their legal representatives, may proceed.forth- 


with .to make final -proof upon ‘the land so held by the deceased soldier and settler, 


~ and that the death of such soldier while so engaged in the service of the United 


States shall, in the administration of the homestead laws, be construed to be equiv- — . 


* alent to a performance of all requirements as to residence and’ cultivation for the 


full period of five years, and shall entitle his widow, if unmarried, or in case of her - 
- death or marriage, then his minor orphan childven or his or their legal representa- 

tives, to make final proof upon and receive Government patent for said land; and 

that upon proof produced to the officers of the proper local land office by the widow, 


- if unmarried, or in.case of her death, or marriage, then his minor orphan childrew or 
-. his or their legal representatives, that the applicant for patent is the widow, if 


unmarried, or in case of her death or marriage, his or phan children or his or their . 
legal representatives, and that such soldier, sailor, or marine died while in the 
service of the United States as hereinbefore described, the patent for such land | 
shall issue. 

ee March I, 1901. 


SWAMP ‘LANDS—ACT. OF SEPTEMBER 28, 1850. 


Srare oF Lovurstana. 


-’ The allowance of an ventry under general laws providing for the disposal of the public 


lands, the final approval thereof for patenting, and the issue of patent thereon, — 
is an adjudication by the land department. that the lands entered are of the 
_ character and class subject to such entry, and necessarily determines that they — 
had not been previously g eranted or otherwise appropriated. | 
Any question as to the character of lands claimed by the State under the swamp land 
| act of September 28, 1850, which lands are covered by patents issued prior to 
~any claim thereto by the State, i is pales a inquiry only in the courts and Py 
judicial proceedings. | | 


7 Secretary Hitchcock to ae Ci none of the. General ee Office, 3 
— (W.Y. D.). June 21, 1901. (BW. C.) 


The State of eau has appealed from your Oe decision of 

-. December 26, 1899, adhered to on review February 6, 1901, rejecting 

its claim cinder the act. of September 28, 1850 (9 Stat., 519), to certain 

described lands as: swamp and overflowed lands within the meaning of © 

that act. 

Said act granted to the States then in n the Union all the swamp and 

- overflowed lands, made unfit thereby for cultivation, within their lim- 
‘its, which at the time remained unsold. The- second section thereof 
made it the duty of the Secretary of the Interior, as soon as practicable — 

after the Dae of the act, to pice’ aL. ney of .the lands described ss 
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- ai transmit the same to the Goo of the State, and at his request 
to cause a patent to be issued therefor. - 

The State of Louisiana adopted the field notes on file in the sur veyor- 

general’s office as the basis for adjusting its grant of swamp and over- — 

— flowed lands, and the sur veyor-general of that State regularly repor ted 


lists of ' swamp and overflowed lands in each of the townships in which | 


' the lands under consider ation lie, but said lists do not include the cae 
in question. ; 
These lists bear date from October 7, 1850, to ‘December 20, 1872, 
After the making and reporting of said lists by the surveyor- 
general, and after March 8, 1857, the United States made disposition 


of the lands in question, be sale, location, or. under homestead entry, _ 


and the patent of the United States has long ago issued to those mak- 
ing purchase, location or entr y of these lands. | 
In May sad June, 1886, after the patenting of the lands as afore-— 
said, the State of Louisiana filed in your office certain lists of lands, | 
including those here in question, which it is claimed are swamp and 
overflowed lands within the meaning of the act of 1850, as shown by 
the field notes of survey on file. | 
_ Your office decision held, in effect, that as the disposal of these lands 
was after. the report by the surveyor coneril of lists of swamp and — 
overflowed lands in the townships in which they lie, and prior to the 
assertion of claim thereto .in 1886, the lands were properly disposed of, 
and. by the issue of. the. patent of the United States to the entryman 
it was necessarily determined that the lands were not of the character | 
granted to the State by the act of September 98, 1850. | 
The appeal by the State raises many questions not necessary to be | 
considered in disposing of its claim to these lands. 
The allowance of an entry under general laws providing for the dis- » 
posal of the public lands, the final approval thereof for patenting, and . 


the issue of a patent thereon, is an adjudication by the land department 


that the lands entered are of the character and class subject to such _ 
entry, and necessarily determines that Oey had not oe Pee. 
granted or otherwise appropriated. 

In the case of Rogers Locomotive Worse . eee Co., (164 
— U.S., 559) the lands involved had been certified to the State ander a: 
ane made in aid of the construction of a railroad, and it was held A 


a (page 574 of.the opinion of the court)— 


that when the Secretary of the Interior certified in 1858 that the lands in contro- 


versy inured to the State under ‘the railroad act of 1856, he, in effect, decided that | 
they were not embraced by the swamp-land act of 1850. | 
Under the act of 1850 the determination of what were swamp and 
overflowed lands was entrusted to the Secretar y of the Interior. The 
lands in question have never been identified as swamp and overflowed 
_ -lands by the Secretary ofthe Interior, nor have they been reported by 
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the surveyor-general of the State, under the plan adopted, as lands 
shown to be swamp and overflowed by the field notes of survey. | 
_ There was no reason; therefore, to notify the State of the adjudica- - 
tion had upon the entries made’of these lands; and as patents have 
Jong ago issued upon said entries, any further question as to the char- 
acter of these. lands is subject to inquiry only i in the courts and by | 
Judicial proceedings. 3 
The claim asserted to these lanaeb by the list filed in 1886, after the a 
patenting of the lands, must necessarily be denied. | 
_ Your office decision is accordingly affirmed. 


Ne 


INDEX. 


Page. 
Abandonment. 
See Contest; Residence. 


Absence, Leave of. 


See Residence. 


Adverse Claim. 


See Mining Claim. 


Alaskan Lands. 
See Mining Claim. . 
Instructions of September 29, 1900, respect- 
ing proofs required to be filed with returns 


of surveys of homestead claimsin Alaska... 285 |. 


Instructions of June 27, 1900, under act of 
June 6, 1900, relative to acquisition of title 
tO Cod) lands In Algsktivc cous pes cee ieee ns 
_ There is nothing in the act of March 3,. 
1891, which would preclude one claiming 
land in Alaska, under sections 12 to 14 of 


'. said act, from giving a mortgage or creat- 


ing a charge or lien upon the property for 
the purpose of obtaining money with which 
.to carry on his business thereon, nor that 
would prohibit the giving of an option. to 
the holder of such mortgage, charge, or lien, 
to demand and receive a conveyance of an 
undivided interest in the property, after 
patent, in lieu of payment of the moneys 
due him thereunder; and it would not 
affect the case at all if it were shown that 
the holder of such mortgage, lien, or option 
Bh 0 k= 9 Ree eae a 
By the location, oecupation, sid im- 
‘provement of agricultural land in. Alaska 
prior to the assertion of a claim thereto by 
the occupant under the act of 1891, a supe- 
rior right thereto is acquired by him as 
against all others except the United States. 397 
An entry under the act of 1891 must be 
limited to the land possessed and occupied 
for purposes of trade and manufacture, 
taken “as near as practicable in a square 
LOPE aa se cousswcece whee dander ace aesunnes 
‘The Secretary of the Interior has never 
been clothed with. general jurisdiction of 
the public lands in Alaska, his jurisdiction 
being limited, under the several acts of 
. Congress relating to such lands, to the ad- 
ministration of the mining laws, the town- 
site laws, the right-of-way law, the home- 
stead. laws, and the sale of land for fade 
or manufacture, and he is without author- 
ity to lease land in Alaska for propagating . 
- foxes, or to assume the care and control of © 
Jand already leased for such purpose ...... 


Alien. 


. jurisdiction — 
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‘See Alaskan Lands. 


Aliotment. 


‘See Indian Lands. 


Appeal. 


See Practice, 


| Approximation. 


~ See Reservaiion, sub-title Forest Lands, 


Canals and Ditches. 
See Right of Way. 


Cancellation. . 
The attempted cancellation of an entry 
without notice to the entrymian, or his suc- 
cessors in interest, is void for want of - 


Sem e weer ee eee ee eee ee ee 


Certification. 
The certification of lands by the iand de- . 


- partment, acting within the scope of its 


authority, deprives the Department of all 
_jurisdiction over them ....... ieee toeseees 543 
Circulars and Instructions. 

_ See Table of, page XX, 


Citizenship. 


Children born of a white : man, a citizen 
of the United States, and an Indian woman, 


’ “his wife, follow the status of the father in 


. the matter of citizenship, and are therefore 
not entitled to allotments under section 4, ° 
act of February 8, 1887, as amended by the 
act of February 28, ee eee 


Coal amd. 


~ Instructions of June 27, 1900, under act of 
June 6, 1900, relative to acquisition of title 
to coal lands in Alaska........:.........0... 

The words ‘‘ the existing mining laws of 
the United States” are to be construed, in 
legislative enactments, as embracing sec- 


_ tions 2347 to 2302, inclusive, of the Revised ~ 


Statutes, commonly known as the coal-land 
law, unless an intention to. the conary’ is 
OXPTeSSOO? ces esas Meese ete cckaeuoueeie oud 92 
Coal lands are mineral lands within the 
meaning of the act of June 4, 1897, and as - 
such are subject to entry, when found in 
forest reservations, the same as other min- 
- eral Jands within such reservations........ 92 
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Commutation. 


See Homestead, Indian Lands. 


Confirmation, = = - 
- See Ratiroad Lands. 


Contest. — 
In a contest under section 2 of the Bet of 
May 14, 1880, the contestant must pay the. 


costs. of the contest, including the cost of 
testimony taken by deposition on behalt of 


Phe COntStEC sj. ss2 eh eet belies sane: | 
The requirement of. the act oe. June 16, 


1898, that the affidavit of contest, in a case 
where contest. is initiated against a settler, 
on the ground of abandonment, at a time 
when the United States is engaged in war, 


Page. 


TL 


- must contain an allegation that the alleged. 


absence. of the settler was not due to his 


' employment in the Army, Navy, or Marine - | 


Corps of. the United States, is for the sole 


_. benefit. and protection of the settler,.and 


will be considered to haye been waiyed by 
him where he personally appears at the 
hearing and makes a general defeuse to 
the charge of abandonment without objec- 


tion to the omission from the affidavit of. 


the required allegation.............--...-.. 


o7 


The requirement of the act of June 16, | 


1898, that the affidavit of contest, in a case 
where contest isinstituted against a settler, 
on the ground of abandonment, at a time 
when the United States is engaged in war, 
must contain an allegation that the alleged 
absence of the settler was not due to his 


employment in the Army, Navy, or Marine | 


Corps of the United States, is for the sole _ 


benefit and protection of the settler, and 
will be considered to-have been waived by 
him where he personally appears at. the 
hearing and makes a general defense to 
the charge of abandonment without specif- 


ically objecting to the affidavit because of . 


the omission therefrom of the required alle- 
gation, although he in eenetal? terms chal- 
lenges its sufficiency EcdiaPigegeencsecarencs 

A long period of apandonient on the 


part of a homestead entryman haying been 


' shown to exist prior to and at the time of ; 
the outbreak of war, the presumption is. . 


that its continuance during the war was 
due to the original cause or intent, and not 
to the entryman’s employment in the 
~ Army, Navy, or Marine Sorte of the United 


In determining whethe: the allegations 
in an affidavit of contest are sufficient 
under the act of June 16, 1898, the matter to 


be considered is whether said affidavit 


- charges abandonment during a time of war, 


and, if it does, then the requirement that it 


must also contain the allegation that such 


abandonment was not caused by employ-— 


ment in the military or naval service of the 
United States n must be observed --.-........ 
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Contestant, — - 
Whatever preferred right .a contestant 
may have on the cancellation of the entry 
under attack is defeated by an intervening 
proclamation by the President declaring 
the establishment of a forest reservation 
that includes the land embraced- vaca the 
‘@OMLEStOd CNTY ons -c sede cb wears aoe eeaeee <6 
A successful contestant ane. in exercis- 
ing his preference right, locates a soldiers’ 
additional homestead certificate upon the 


- land formerly covered by the contested 


‘entry, and thereafter, under the beliei that 

- the first certificate is defective, locates 
another soldiers’ additional right upon the 
same land, does not thereby waive any. - 
rights secured by the first location ce orweeez ' 6L 


Deputy Miineral Surveyor. 
See Land Depa iment. 


Desert Land. 
‘See Entry. 


Ditches and Canals. 


See Right of Way. 
Entry. | 
See Final Proof. 
The desert-land act of March 3; 1891, al- 
thorizes the sale and assignment of a desert- 
land entry; and such a sale, made by the 


guardian of an insane entryman acting un- 
der an order of the court in accordatce 


' with local statutes, will be uecopnized by 


‘the Department ....... Sic Sie bslee Oe ere dittieceis wal 
The departmental instructions of April 
- 28, 1899, relating to the reinstatement of cash 


- entries canceled for supposed conflict with . 


the Houmas private land grant, do not con- 
‘template that such entries shall be rein- 
stated by the land department of its own 
motion, and where those haying rights un- 

. der those entries do not assert them, but © 

- allow the lands to be appropriated by.others 

_ under the settlement laws, the presumption 
arises that they have acquiesced in the can- 
cellation of the entries and abandoned any 
claim thereunder; and in such cases home- 
stead entries for the lands, if the proofs be __ 

- satisfactory, should be carried to patent re- 
gardless of such former canceled entries... 493 

The allowance of an.entry under weneral 

laws providing for the disposal of the pub- 
lic ands, the final approval thereof for pat- 
enting, and the issue of patent thereon, is 
an adjudication by the land department 

- that the lands entered are of the character 
and class subject to such entry, and neces- 
sarily determines that they had not been 
previously granted or otherwise appropri- 
Bted wes. coueenetucecanteee iain akecetqert (2D: 


Evidence. 


See Timber and Stone Act. 


INDEX. 


Final Proof. 
See School Land. 
In case of a defective notice of final Lanes 

ona homestead entry, by reason of the er- 


roneons description therein of a part-of the © 


land involved, under which notice proof 
‘was made and final certificate issued, and 
‘the giving thereafter of a new and correct 
notice, the final certificate will stand as of 
the date issued, where the final proof is 
satisfactory and it is not shown that by rea- 


Page. 


son of such erroneous description the right ; 


or claim of anyone has been prejudiced; 
-and inquiry as to the character of the tract 
erroneously described, as well as of the other 
tracts émbraced in the entry, will not be 
_ allowed to include evidence of any explora- 
tion or discovery of mineral thereon subse- 


quent to the date of said certificate ......./ 216 


Forest Lands. 
‘Bee Reservation. 


Hawaii. 

Section 73 of the act of .f April 30, 1900, rela- 
tive to the leasing of agricultural land in 
the Territory of Hawaii, does not apply to 
‘homestead leases” or ‘‘right of purchase 
leases’’ for which provision had theretofore . 


- been made in the Hawaiian laws.......... 195 


Tlie provisions relating to the prepara- 
tion, execution, and issuance of patents for 
lands, found. in sections 171, 172, and 200 of 
the laws of Hawaii (1897), are not specific- 
ally repealed by the act of Congress of April 
30, 1900, and, as modified by the substitu- . 
tions and amendments made. by said act, 
said sections are and must remain in force 


until Cougress shall-otherwise provide..... 295 


Hiearimg. 
_ See Practice. 


Homestead. 
See Oklahoma Lands. 


GENERALLY. 
Circular of June 5, 1900, under act of May 
17, 1900, with respect to free homesteads... 
Circular of June 27, 1900, under act of 
June 6, 1900, relating to. homestead entries 
by married women ............2.2...-200ce 3 
Instructions of June 27, 1900, under act of 
June 5, 1900, pelawing to second homestead 


Circular of June 21, 1901, under act of 
March 1, 1901, relative to homestead rights - 


of soldiers and sailors of the Spanish war _ 


and Philippine insurrection.........-...-.. 628 


The act of June 6, 1900, removed the dis- 
qualification resulting from marriage, but 
the right of a woman who had settled upon 
public land and thereafter married, to com- 
plete entry of such land under the home- 
stead Jaws, is subject to all the require- 
ments of those laws as to residence; and 


while said act was retroactive in the matter — 





: 6381 


— 
of removing ihe disqualification resulting 
from marriage, it did not revivé a claim initi- 
ated prior to its passage, by a single woman, 


‘and lost by reason of actual. abandonment 


Ge GILG 9 ete eMart eat ie ates 2 oi areas 625 
Under the act of June 6, 1900, amending . 

section three of the act of May 14, 1880, an 

unmarried woman who settles upon, im- 


‘proves, and. establishes and maintains a_ 


bona fide residence upon a tract of public. 
land, with the intention of obtaining title 
thereto under the homestead law, and there- 
after marries, is not by her marriage dis- 
qualified from making entry for said tract. 
A married woman, in the absence of legal 
cause-for separation from her husband, is. 


156 


_ not free to select or maintain a separate - 


residence, and is therefore disqualified to 


make homestead entry. ..---...---2-2-00005 9 


A married woman is not a qualified home- 
stead applicant.........- GLinemueeoueneees se “B.- 
The qualifications requisite to make 
homestead entry must exist at the date of 


entry, and any rights acquired by the filing ° 


of an application are lost where the appli- 

cant subsequently and prior to cntry be- 

comes disqualified to enter.........-.....-- 9 
The qualifications requisite on the part of 

a homesteader must exist at the date of en- 

try, and if after settlement and prior to en- 

try the settler for any reason becomes dis- 

qualified, the privilege gained by settle- 

WCUt 18 1OSE: svesseesaiucwcse ches aesmenteces. “S 
To constitute one the head of. a family it 

is not necessary. that he or. she should be 

under a legal obligation to support the . 

family; it is sufficient if, acting from a sense 

of moral duty, one undertakes the care, at- 

tention, support'and maintenance ofa fam- 

ily to which he owes such moral duty..:... 306 
A minor child may be the head of a fam- 

ily, within the meaning of the homestead 


Lands ‘‘in the possession, occupation and 
use of Indian inhabitants’’.are not ‘‘unap- - 
propriated public lands” within the mean- 


' ing of section 2289 of the Revised Statutes, 


and are therefore not subject to aay un- 


_ der said section....-....----...-- seuaeudaicas "135 
| COMMUTATION. 


Instructions of March 21,1901, under act 
of January 26, 1901, relative to commutation 
of homestead entries.......-....2ece eee eens 540 
The first proviso to the act of May 17, — 
1900, does not extend. the commutation ~ 
provisions of section 2301 of the Revised 
Statutes to the lands within the purview of _ - 
said -act, it merely declaring that where 
such provisions already apply they shall 
remain in full force and effect; hence said | 


proviso is not applicable to reservations for 


which, prior to the passage of the act,no 
right of commutation had been a cs - 8 


INDIAN. 
The act of July 4, 1884, confers the bene- 
fits of the homestead law upon “Indians” — 


682. 
; Page. 
. as. distinguished from ‘citizens of the 
United States,” and an Indian who, by vir- 
tue of having been allotted a tract of land, — 
is a citizen of the United States and no. 
longer an Indian within the puryiew of — 
said act, is not entitled to take a homestead 
by virtue of its provisions...............-.- 375 
A member of the Citizen Band of Potta- 
watomie Indians,-in Oklahoma, who has | 
received an allotment of his proportionate 
share of the land held in -common by his: 
tribe, is riot thereby disqualified from tak- 
ing land for a homestead as a citizen of the 


“WTC: States ce tence: Jo Sdat kk ccceoleweuseder. 875 


: Sotprers’ ADDITIONAL. 
See Reservation. 
‘Circular of May 8, 1901, relative to assign- 
~ ments of soldiers’ additional rights ........ 604 
- The Department will not undertake to 
determine rights claimed under an alleged 
assignment of a soldiers’ additional home- 
‘stead,.in the absence of an application for 
the exercise of said privilege.........-..... 39 
_ Where the owner of a soldiers’ additional 
right executes a power of attorney to another 
to sell any lands he may then own or there- 
alter acquire under said right, and delivers 
with it a blank application to enter, signed 
by himself, having reference to no particu- 
lar lands but to be filled in as the holder of 
_ the power may elect, he thereby sells and 
assigns and vests in the grantee all his rights _ 
with full ownership thereof... eee ee ss 486 
A soldiers’ additional homestead entry — 
’ upon which the final commissions have not 
been paid’ and the final receipt has not 
issued is not within the confirmatory pro- 


_ . visions of section 7 of the act of aaa 3, 


Lands which for a long. ‘period’ of time 


have been with the knowledge and acquies- 


cence of the Government included within 
‘the limits of a reservoir used as a feeder of 
_acanal, in the maintenancé- and operation 


.. of which the government is interested,are  ~ | 


* not ‘‘unappropriated public lands” and are 
therefore not subject to soldiers’ additional 


homestéad entry .....-.2.- 0 cece eee eee eee ne 611 | 


in demnity. 
See Rattroad Gr ant; Schoo! Tae: 


Indiam Lands. 

See Mining Claim. : 

Circular instructions of April 21, 1900, un- 
der section 21, act of March 2, 1889, relating 
to Great Sioux lands......... Soha See 354 
__ Instructions of June 1, 1900, under act of 

- April 4, 1900, Rereane. to Otoe and Missouria 
WGA G rahe Ss Se Seen a Bk eee Since * 41 

Instructions of J une 18, 1900, under act of 
May 31, 1900, with respect to settlement on 


‘ceded Indian reservations. .........2......-- 361 


INDEX, 


“Boge. 

Instructions of J anuary 4, 1901, relative to 
survey of lands within the Klamath Indian 
Reservation and the selection of sw amp 
lands therein by the State...... pita dudes (895 

Regulations of April 10, 1901, under sec- 
tion 4, act, of ‘February 8, 1887, seoncenne 
dndian: aOUnents. 3.22 <Jece cares tecbeekese 546 

In neither the joint resolution of Decem- ~ 
ber 19,.1893, nor that of May 27, 1898, is there 
any absolute confirmation of entries there-- 
tofore made, but only a conditional confir- 
mation, dependent upon the requirement 


that such entries shall be made regularly in 
accordance with the public land laws ..... 125 


Section 2 of the act of August 7, 1882, - 
which defines the class of persons entitled 
to purchase the lands opened to settlement 
by said act in the Omaha Indian Reserva-. 
vation, does not refer to settlers under the © 
homestead laws; hence the act of May 17, 
1900, which is expressly limited to ‘‘settlers . 


under the homestead laws of the United 


States,” has no application to said lands... 82 
Ifa lessee holding under a farming and 
grazing lease, executed by an Indian allot- 
tee, in pursuance of the act of February 28, 
1891, and acts amendatory thereof, fails to 
comply with the terms and conditions of the 
lease, the Secretary of the Interior has the 
right to declare the expiration thereof; but. 
such declaration, in the absence of a stipu- 
lation to the contrary in the Jease, will not. 


| preclude judicial inquiry as to whether 
there was proper cause therefor. ........... 114 


The commutation provision contaiued iu 
section 2301, Revised Statutes, is applicable ~ 
to Nez Perce ceded lands, but ‘‘the mini- 
mum price’ provided for therein must, 
under the act of May 17, 1900, be seiermained 
without reference to that provision of the 
act of August 15, 1894, which requires each 
settler to: pay $8.75 per-acre for said lands, 


_ and as though no such provision had ever . 


been made .........----..2 22-2. eee ee eee ee. 196 
The issuance of a first or trust patent on 


an Indian allotment does not terminate the 


jurisdiction of the Secretary of the Interior. 
over the lands covered thereby as public 
lands, but until the issuance of the second 
or final patent he. has authority, after due 
notice to all parties in interest, to investi- 
gate and determine as to the legality of any 


‘Indian allotment and to cancel such first 
_ or trust patent based upon an allotment 


erroneously: OLLOWCO oS ove ee ice cecescadeees , 258 
By the act.of March 2, 1889, the govern- 


‘ment is authorized to appraise and sell pat- 


ented Indian lands in the Bitter Root Val- 
ley, with the consent.and for the benefit. of 
the Indians, and in the discharge of this 
duty, which is in the nature of a trust, it. 


must obserye and pursue the requirements 


and directions contained in the statute,. 
which require that such lands should not 


-- bé sold for less than the appraised value of 


the land and improvements thereon....... 292 


- INDEX. 
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A conveyance of jaws allotted to Peoria. 
and Miami Indians under the act of March — 


2,1889, made by the heirs of the allottee, ° 


within the period of inhibition named in 


- the statute, is not effective to transfer title — 


‘until approved by the bearetary of the Inte- 


The terms of the agreement of May 20, 


457 


1890, with the Iowa .tribe of Indians con-_ 
template a. personal selection on the part of ~ 


a@ person entitled | thereto, ora selection in 
behalf of one in being or alive at the time, 
and there is no provision in said agreement 


for making a selection on behalf of,a de- 


ceased person 
_. The act of August. 15, 1804. opening to set- 
tlement and entry certain lands in the $i- 


ee ee ee 


- letzIndian Reservation, constitutes theonly _ 
authority for the disposal of such lands, and - 


provides for their disposal only under the 
mineral and townsite laws or to actual set- 


tlers under the homestead laws; hence said. 


lands are not subject to the provisions of 
_ the law relating to the sale of isolated or 
disconnected tracts....---...--.-,--+-.--.-- 

Children born of a white man, a@ citizen 
_of the United States, and an Indian woman, 
his wife, follow the status of the father in 
the matter of citizenship, and are therefore 
not entitled to allotments under section 4, 


act of February 8, 1887, .as amended by the 


net of Febr nary 28, TSOT cue cee wees 


Ksolated Tracts. 


606 


The act of August 15, 1894, opening to set- | 


tlementand entry certain lands in the Siletz 
‘Indian Reservation, constitutes the only au- 


thority for. the disposal of such lands,and ~ | 


provides for their disposal only under the 


mineral and townsite laws or to actual set-. 


tlers under the homestead laws; hence said - 


lands are not subject to the provisions of the 
law relating to the sale of isolated or dis- 
connected tracts ........---. menenes Re doieaes 

The act of May 11, 1896, provides an exclu- 


sive mode for the disposition of public © 


reservations within vacated townsites and 
additions thereto, where ‘‘ patents for the 
public reservations in such vacated town- 
site, or additions thereto, have not been is- 
sued:” first, a preferred right of purchase 


' js accorded the original entryman; second, 


if such right is not exercised the land then | 


becomes subject to disposition under the 
laws regulating the disposal of isolated 
tracts lad BS card eenisk attrac ween sews nee 


SUPISdiction. 
See Canedllation; 
Lands. - 
In the absence of some specific provision 


Certification; — Public 


to the contrary in legislation respecting the- 


_ public lands, the administration thereof is 


wholly within the jurisdiction of the land 


OKC] OLIN of A | 0 Fee Ra tre SR Sr We EE oe 


Land Department. 
A deputy mineral surveyor who has no: 
. interest, real or contingent, in a mining. 


y 


claim at the date of the survey thereof by 


him, nor at the date of the application for 


688. 
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patent thereto, but who subsequently makes - 


entry thereof, does not come within the 


Spirit of section 452 of the-Revised Statutes, 


prohibiting employees of the General Land 


Office from “purchasing or becoming inter- ; 


ested in the purchase of the public land’’.. 


| Liew Selection. 7 
- See Reservation, sub-title Forest Lands: 


School Lands. 


Marriage. 


See Homestead. 


‘Mineral Lands. 


See Coal Lands; Townsite. | 
A hearing to ascertain the character of 


139 


the land involved will not be ordered upon. 


a protest by a mineral claimant against. 
the patenting of a homestead claim upon 
which final proof has been made and cer- 


 tificate issued, in the absence of an allega- 


tion or showing by the protestant that the 


' Tand in question, or a part thereof, was 
known to be ‘valuable for its deposits of 
mineral at the date of the issuance of the 


fina) Gertlitate...cc.c. os sceeichesad incest ence 
Land not shown to contain deposits, in 
paying quantities, of any of.the mineral 


substances usually developed. by mining 


operations, but which appears to be valu- 


able and to’ be desired by the parties at- 
tempting to secure title thereto chiefly be- 


cause of a cave or cavern the entrance to 
which is situated thereon, and for the erys- 
talline deposits, and formations of various 


- kinds, such as stalactites, stalagmites, 


geodes, etc., found therein, which are made 
the subject of sale by the parties not as 
minerals but as natural curiosities, is not 
mineral land within the meaning of the 
Win VA Sli ei ata ce ee er eaeecaes ames 

Lands valuable on account of limestone 


- deposits contained therein, and more val- 


uable on account of such deposits than for 


agricultural purposes, are mineral lands. 
within the meaning of the mining laws, 


and are therefore mineral lands within the. 
meaning of the act of February 26, 1895.,. 


providing for the classification of lands. 


within the limits of the Northern Pacific 
Railroad grant.....- ng Sse So aa tote art poi earaho cick 
In case of a protest filed under the fifth 


section of the act of February 26, 1893, 


against the classification of land under said 


act, the Department will apply substan- 


tially the same rules, in determining the 


character of the land, that the classification 


commissioners are directed by said act to . 


| i a 
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The rules prescribed by the act of Febru- 


ary 26, 1895, differ from those applied by 


~ 


ished 


the Departmentin ordinary contests inyoly- 


ing the character of land in that mining 


locations made in any section of land are 


declared by said act to be prima facie evi- 


dence of the mineral character of the forty- 


"..aere subdivision embracing the same ...... 


| Mining Claim. 


_ GENERALLY. 

Circular of July 11, 1900, under act of June 
6, 1900, relating to mining rights and claims 
TU ANAS EO sad on Sa hire ones ctidainds wees ot ene 

The phrase ‘as in the case of mining 
claims,” occurring in section 32 of instruc- 
tions. of June 8, 1898, was not intended to 
modify or change the existing practice con- 


. trolling the survey of mining claims....... 


Location. 


Paragraph 7 of regulations apnea June 


24, 1899, amended, and pereerenee 8 abol- 


The location of a mining claim can be 


made only upon the public lands of the 
United States; and: there i is no authority for 


placing the lines of a location within, upon, 
or across other claims embracing Jands 


which have been patented or regularly en- 
tered under the public land laws and have. 


thereby’ become the PrODEEy of private in- 


MIVIGU AIS seid eSde teres coscaus eee eh 


The location lines of a lode mining claim 
are used: only to describe, define, and limit 


_ property rights in the claim, and may be 

laid within, upon, or across the surface of . 
patented lode mining claims for the pur- 
_ pose of claiming the free and unappro-. . 
-° priated ground within such lines and the 


veins apexing in such ground, and of de- 
fining and securing extralateral under- 


ground rights upon all such veins, where 


such lines (a) are established openly and 
peaceably, 
larger area of surface, claimed and un- 


% Claimed, than the law permits........ eee: 


The location lines of a lode mining claim 


* may.be laid within, upon, or across the sur- 
face of patented agricultural land forthe «© - 
purpose of claiming the free and unappro-: . 
-priated ground within such‘lines and the 
veins apexing in such ground, and of de- ~ 


fining and. securing  extralateral under- 


ground rights upon all: such veins, where 
such lines (a) are established openly and 
peaceably, and (b) do not embrace any 
‘larger area of surface, claimed and un-. 
claimed, than the law permits............. 
In a controversy between conflicting - 
claimants to the same land, arising upon 
_ protest by a mineral locator against an ap- 
. plication to purchase under the actof June — 


8, 1878 (amended by.act of August 4, 1892), 
where it appears that the mineral location 


is based upon the discovery within its lim- 
- its of a vein or lode of quartz, bearing cop- 


~ neyer became a part of the reservation, but . 
remained a part of the public domain, sub- 


13 


and (b) do not embrace any . | 
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ce per and gold, that the same is in all other 


respects regular, and that the time inter- 
vening between the date of the location 


under said act was so short as not to afford 


- the mineral locator a reasonable opportu- 
‘nity to develop his claim sufficiently to as- 


‘and the filing of the application to purchase 


certain with certainty the extent or value | 


of the mineral deposit contained therein, 
such location is a‘‘mining claim” within 


the meaning of the proviso to said act, and © 


the land embraced therein is not subject to 
purchase thereunder , 

Lands included’ in a valid mining loca- 
tion at the date of the Executive order of 
May 17, 1884, setting apart certain territory 


a ee ed 


in Arizona as an Indian reservation, come _ . 


Within the purview of the proviso or ex- 
cepting clause of said order, and therefore 


ject, so far as that order is concerned, to 
the operation of the laws affecting or pro- 


viding for the. disposal of public lands, 
without regard to what may after wards 
have been done in the way of perfecting or 
: maintaining such Yocation. Whatever priv- 
ilege of going upon:or across said reserya- 


tion may be accorded: to persons claiming 


an interest in such excluded lands undera 


‘mining location existing at the date of the 


order, for the purpose of enabling them to 
maintain and develop their claims under 


the mining laws, must also be accorded, on 
; equal terms, to all ‘persons . claiming an in- 


terest therein under a en beeauent relocation 
under those laws... ..0---+2222 eee ee wetness 


. APPLICATION. 

The failure of an spplannt. tor patent . 
. toa mining claim to prosecute his applica- - 
tion-to completion, by filing the necessary — 


proots and. making payment for the land, 


of the application, or after the termination 


515 


within a reasonable time after the expira- | 
_ tion of the period of publication of notice -— 


of adverse proceedings in the courts, con-. 


‘stitutes a waiver by -the. applicant of all 
_ rights obtained by. the earlier. Proce euue 
ae upon the APPlICH MON sai ceceds cecuwd-as doses 


202 


The proceedings necessary to the comple- 


_. tion of an application for patent to a min-+ 


ing claim, against which an adverse claim 


' or protest has been filed, if taken by the ap- 


plicant at the first: opportunity afforded. - 
therefor under the law aud departmental. . 


- practice, will be as effective as if taken at 
_- the date when, but for the adverse claim or 


protest, the proceedings on the application ei 


could have been completed ...........-...- 


202 ° 


_ An applicant for patent to a valid lode © 


a portion of his claim in conflict with a 
placer location, does not thereby waive or 
surrender auy of his rights with respect to 
the possession and enjoyment of any part 


of the surface of his location. lying without 


location who excludes from his application 


INDEX. 


. the conflict, or with epee to any veins, 
lodes, or ledges, the tops or apexes of which 
may be found, atany point outside the con- 


flict, to lie within the surface lines of his loca-- 


tion- extended downward vertically, unless 
it clearly appears that by such exclusion he 
intended to waive or surrender such rights. z 


DIscovERY AND EXPENDITURE. | 
Paragraph 03 of the mining rcgulations, 


as amended March 14, 1898, providing that 


_ proof of the expenditure of five hundred 
dollars upon a°group of several locations 
held in common is sufficient where protests 


Page. 


482 


or adverse claims prevent the application — 


for patent embracing. such locations. from 
- being passed to entry prior to Juiy 1, 1898, 
is not applicable where it appears that 
under the regulations then in force, irre- 
spective of adverse claims or protests, no 
entry of the claim could have been allowed 
suntil after said date .........c.2..e-. ee eee 
When the right to a patent to a mining 
claim has been-fully acquired the equitable 
title in the purchaser is complete and there 
_. is no obligation on his part to make further 
- expenditure in labor or improvements on 
’ the claim under section 2324 of the Reyised 
’” Statutes, and no interests can thereafter be 
“ aequired by relocation — or otherwise as 
SO MBAIN SE NIM as dates eset eu orate ae 
-The annual expenditure of one maidied 
dollars in labor or improvements on a min- 


ing claim, required. by section 2324 of the’ 


‘Revised Statutes, is solely a matter between 
rival or adycrse claimants to the same min- 
eral land, and goes only to the right of 
possession, the determination of which is 
committed exclusively to the courts. It is 
a matter with which the land department 


- . has nothing to do, and hence can make no 


determination with respect to it...... eer 
_. A protest against an application for pat- 


ent to a mining claim, alleging failure to 


2 keep up the annual expenditure under sec- 


tion 2824 of the Revised Statutes during the 


~-:pendency of proceedings upon an adverse 
.., Glaim,.or upon a former protest, and the re- 
- location of- the claim on account thereof, 
~ ‘does not present matters which call for in- 
.. yestigation by the land department........ 

” No part of the value of permanent and 


200 


immovable improvements on a mining .. 
-@laim, made long prior to the location 


thereof, by claimants under a. previous lo- 


-. cation embracing the same ground, solely 


~ toimprove and develop the prior claim, can 
be credited to the later claim. toward meet- 
ing the requirement of the statute ‘‘ that 
five hundred dollars’ worth of labor has 


.. been expended or improvements madeupon | 


the claim by himself [the claimant] or 
grantors” SE gi ia toda aaah encima ie guile 

Improvements upon an abandoned loca- 
tion, made by the prior locator, can not be 
-eredited to a later location embracing ¢ the 
- same ground eeiais's nena Rage awaseseue ns 


289 


No part of a fennel which. lies wholly 
within ground excluded from an applica- 


not tend to the development of any part of 
the claim, and which if extended along its 


course according to the original plan would 
continue in excluded ground until it passed . 
- beyond the exterior limits of the claim, can 


be credited to the claim toward. meeting 


the required statutory expenditure of five 


hundred dollars thereon ......- aisegimmeen 
Where the same person. or company owns 


several contiguous mining claims capable 


of being advantageously worked together, 


~ and adopts one general system for the pur- 


(635 
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tion forpatent toa mining claim, which does’ . 


pose of developing them all, the value of 


the work done and improvements made 
pursuant to such system, whether done on 


only one of the claims or outside of all of 
them, is available toward meeting the re- 
quirement of section 2325 of the Revised 
‘Statutes relative to expenditure of five hun- 
‘dred dollars for each of such claims ....... 

It is not necessary in order to haye its — 


due share of such work or improvements 


eredited to each claim that such claims 


should all be embraced in the same pro- 
ceedings for patent. Ifthe mining laws are 
complied with in other respects such claims 
may be applicd for and entered singly or 
otherwise, and at different times, without 


‘in any way impairing the right to have the 
‘value of such share credited to them, re- 


spectively, under that section..........---- 


Notice. 
‘Notice of application for patent to a min- 


ing claim will be held sufficient, where the - 


locus of the claim is designated therein ac- 


cording to the official'survey for patent, - 
which survey ties the claim to what is-gen-. 
_ erally believed to be a corner of the public 
- gurvey, ever if it should be ultimately 
shown that such is not the true corner..... 7 


Where the notice of an application for 


‘patent to a mining claim gives no connect- 


ing line between the claim and a corner of 
the public ‘survey, and does not otherwise 
designate the situation of the claim upon 


- the ground with. substantial accuracy, 


new notice will be required.........--. sdoane 


ADVERSE CLAIM. 
“An objection to the issuance of a mineral 


patent, based on an assertion of prior right-. 


to a portion of the land included in the 


entry, will not be entertained where the . 


_ protestant fails to file any adverse claim 


during. the appiens period. of publica- 
HOW) cpecta ee tacstied tema seeteaemecne aus 

Where an adverse claimant under -the 
mining laws has been allowed, through in- 
advertence or mistake, to institute patent 
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proceedings embracing his adverse claim — 


and to make entry thereof during the pend- 
ency in: court of a suit involving the same, 
the entry will be canceled ........-...----- 
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Section 2326, Reyied Statutes, -contem- 
plates that controversies between conflict-_ 
ing mining claimants, involved in adverse 
proceedings in the courts, shall be tried 


shall be waived, before entry is made by 
either party in the land office.............- 

Where a claimant makes application for 
patent under section 2325 of the Revised 
Statutes for a part only of his mining claim, 


and at the same time institutes adverse pro- | 


' ceedings under section 2326 as to the re- 


~ . and determined, unless the adverse claim = - 


mainder of the claim, proceedings upon | 


such application for patent can not be de- 


layed in the land department to await the. 


final issue of the adverse PEOeeenee in the 
COUM ome Papaviespanretucokaedeiueteeeeoos ewes 
In a case arising on a protest, by an 
alleged co-owner, against an application for 
_ patent toa mining claim, where the matters 
of protest involve disputed questions under 
& local statute of limitations, and as to the 
effect of conveyances of interests in the 
claim applied for alleged to have been made 


without consideration, the proceedings 


upon the application for patent will be sus- 
pended-and the parties given an opportu- 
‘nity to litigate and settle the matter by 
appropriate judicial proceedings in the 
courts of the vicinity 


ee ee ee 


PLACER. 


Within the meaning of section 2331 of the 


Revised Statutes, all placer mining claims 
located after May 10, 1872, must ‘conform 


_ a8 near as practicable with the United 


States system of public land surveys, and 
the rectangular subdivisions of such. sur- 


yeys,” whether the locations are upon sur- © 


veyed or unsurveyed lands................. 
Where in the entry of a placer claim em- 
bracing legal subdivisions exclusions have 


been made on account of conflicting pat-" 


ented lode claims, a survey is necessary in 
order that the excluded tracts may be aceu- 
rately described in the placer patent. ; Stree 
Notice. 


See J Mining Claim; Pr vee School Land; 
| Survey. 


Occupancy. 

In the administration of the public land 
laws the land department may, and in a 
_ proper-case should, recognize and protect . 
equitable tights acquired through a long- 
continued occupancy of public land with 
the knowledge and consent of the goyern- 
MCN he siocetteseete etal ate: ele aes oneet 


Occupant. 


See Oklahoma Lands; States and Ter ritories. ° 


Oklahoma Lands, 
One who exhausts his homestead privi- 


_ lege and also his right to purchase addition- 


INDEX 
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al land under section 1 of the act of January 
18, 1897, surrenders thereby any right or 
claim he may have acquired under said 


Where a claimant makes nee under the 
act of January 18, 1897, as an occupant, and 
it afterwards appears that he was not an 
occupant on Mareh 16, 1896, of one of the 
tracts included in his entry, the entry may 


section -as a bona fide eccupanr of other... 
MATS siciale Sarg acute Gee Mia ee ive alee awa heed . 
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nevertheless be allowed. to stand for such . | 


tract, under section 2.of said act where it is 


shown that he was an ‘“‘actual settler’* and . 


residing upon a portion of the. land in- 


-cluded in his entry at the date of enuly and 
no yalid prior right had attached.......... 
An “oeeupant” within the meaning of 


8d 


the act of J anuary 18, 1897, must have not . 


- only the possession, but the actual useand ©. 


enjoyment of the land; hence, one who 


ment of his. land, and had not, on March 
16, 1896, renewed such use and enjoyment, 
was not on that date a bona fide occupant, 


and is therefore not entitled to the prefer- 


ence right of entry accorded by section 1 of 
SAIC WC iene Sade ocee ee eat wads een wane be 

Section 4 of the act of January 18, 1897, 
reserying sections 13 and 383 in Greer 
County, Okla., for ‘‘such purpose as the 


‘future State of Oklahoma may prescribe,”’ 
' makes provision for indemnity only for 


lands in said sections which are found to 
have been “‘occupied by actual settlers or 
for town-site purposes or homesteads”’ prior 
to March 16, 1896, and as the right to indem- 


had parted with the actual use and enjoy-. 


nity under sections 2275 and 2276 of the Re- _ 


vised Statutes, as amended, is limited to 


- sections reserved for school purposes, there 


is no law authorizing indemnity for losses 
in sections 13 and 33, in said county, oeca- 
sioned by such sections being fractional... 


The act of May 11, 1896, provides an ex- 


elusive mode for the disposition of public 
reservations within vacated town sites and 
additions thereto, where “patents for the 
public reservations in such vacated town 
site, or additions thereto, haye not been 
issued:” First, a preferred right of purchase 
is accorded the original entryman; second,. 
if such right is not exercised the land then 
becomes subject to disposition under the 


laws regulating the disposal of isolated . 


DAC saree wee wernedel tela Sdeen cused 


One who has by a valid contract sold and 


87 


agreed to convey lands, the legal title to . 


- which remains in him only as security for 


the unpaid purchase money, is not, within 
the meaning of the act of May 2, 1890, 
seized in fee simple of such lands.......... 


Patent, 


The erroneous certification to a atltond 


company of lands not of the character 


granted, is no bar to thei issuance of patent 


upon subsisting entries.of record therefor | 


at the date of such certification ............ 


“A. 
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The allowance of an entry. under general - 
“laws providing for the disposal of the pub- - . 
lic lands, the final approval thereof for - 
patenting, and the issue of patent thereon, — 


is an adjudication by the land department 
_ that the lands entered are of the character 
and class subject to such-entry, and nec- 
essatily determines that they had not been 
‘previously granted or otherwise appropri- 


_ THRE tis Sees Sea detaustacdaee swe eae ewe 


Practice. 
See Rules Cited and Constr wed, page XXV. 


-Guyzratty. 
~ Rules 17,44,and 91, onenaee and Rule 83 
established isc ic cece sec niesus sends adessees 
Irregularities in proceedings before the 
General Land Office not indicative of fayor 
or partiality, affecting merely a, suspension 
of action and subsequent resumption.of the 


consideration of a case, or refusal to afford . 


an. opportunity to be heard orally, are not 


deemed material, where it appears that all 


parties had ample opportunity to be heard 
upon the merits, through written or printed 
briefs, before the suspension, and have been 


- fully. heard by printed briefs:and in oral — 


arguments before the Secretary of the In-_ 


terior Upon appeal 22.22 tee seecterct sass 
The Secretary of the Interior in the exer- 
‘cise of his supervisory power as head of the 
‘land department may, even in the absence 
of an appeal, transfer the consideration of 


any matter pending before the General 


Land Office to the Department, and after 
due opportunity to the parties in interest 
to be heard, may render decision therein 
correcting and obviating any errors or irreg- 
ularities in the proceedings or decision of 
that OMCO ss oinet setad oaJeoe heeds tee etaaes 
In a contest under section 2 of the act of 
May 14, 1880, the contestant must pay the 
-eosts of the contest, including the cost of 
testimony taken by Beposition on behalf of 
THE: CODLESICS vices asec etka pees oe eee 


APPEAL. 

An appeal from the action of the local 
officers properly rejecting an application 
because the land described therein is not 
subject to entry, confers no right upon the 


1: 


appellant, even though the land. becomes _ | 


subject to entry during the pendency of the 


‘appeal-...... ee Muah aoa ee eae acaeseecee 


Novice. 
Rules 17, 44, and. 91, amended, and Rule 
8h established ie oulememes ease cusooeen tants 


622 


There isno statute requiring special notice _ 


to any person or claimant in proceedings 
before the land department to establish a 
claim for public land; but in the practice 


followed special notice of such proceedings — 


is given to all adverse claimants as shown 
by the records of the local office.. But 
where it appears that knowledge of the 
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proceeding has been brought to the at- 
tention of an adverse claimant, or where 
notice of his claim was not filed in the local - 


- land office, such claimant will not be heard 


to plead want of notice on the ground of 
not having been specially notified -........ 160 
In service of notice by publication under 


} “Rule :14 of Practice, as amended:to take _ 


effect July 1,1898, it is essential that notice 


of a contest: against the heirs of a deceased 


timber-culture entryman, whose address is 
not of record or named in the affidavit filed . 


‘asthe basis for publication; should be 


mailed to them, by registered letter, at the 2 t 
post-office nearest the land in controversy.. 304 


REHEARING. 


- A decision by the General Land Office or- 


- dering a rehearing will not as a general rule 


be disturbed on appeal, but the Depart- 
ment has full authority to. set aside such 
a decision whenever it ts deemed proper 


. and right to do so inte tiak sasesc bean wena Ade: 


Pre-emption. 


Section 2258 of the Revised Statutes e@x- 


- pressly excludes from pre- emption ‘lands 


included within the limits of any incorpo- 
rated town or selected as the site of. a city 
or town,’”’ and a pre-emption - declaratory 
statement for such land, and final proof 
thereon, should not be accepted where no 
proceedings to subject the same to the set- 
tlement laws, under the act of March 3, 
1877, were instituted prior to the repeal of 
the pre- emption Oh eee peete tone cee 202 


Price of Lands. 


See Public Lands. 


Private Claims. 


See School Lands, 


Instructions of January 29; 1901, under 
the act of January 14, 1901, relative to the 
Algodones grant...-...-..-.-. Begtaasenuanied 459 

The special provisions of the act of June 
2, 1858, relating to the location of surveyor- 
general’s cértificates of location. upon lands 
subject to sale at private entry, are in no 


wise affected by the general provisions of 


the act of March 2, 1889, restricting the sale 


Of public lands at private entry to the State 


Or MIssOlTl ceding he Shean et cascadee. 616 
Where a private land elaimantin the State — 
of Louisiana failed to present to the district 
court of the State a petition setting forth 
his claim, within the time allowed there- 
for by the act of May 26, 1824, as re-enacted 
and extended by the act of June 17, 1844, 
the land embraced in his claim became, at 
the expiration of the period of reservation 
named in said later act, free; unreserved, 
and unappropriated publie land, and if of 
the character granted to the State by the 


_swamp-land grant of September 28, 1850, 


the subsequent confirmation of said private 
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land claim, by hea act of J anuary 12, 1855, 
did not affect: the State’s title to so much 
thereof as ‘had: been granted as swamp 
PANG ot iets key baa anes eastoess eieeake 

The reservation created by the eighth sec- 
_ tion of the act of July 22, 1854, of all lands 


claimed. under Spanish or Mexican grants, 


did not depend for its efficiency upon action — 


. by the land department in giving notice of. 
the withdrawal, but became immediately. 


operative by force of the statute, and con- 
tinued effective until ‘said claims were 
finally adjudicated, whether such action 
was by Congress. under the act of 1854, or by 
the Court of Private Land Claims under the 
act of March 3, 1891; and on the final rejec- 
tion of a claim the lands embraced therein 


are immediately released from reservation — 


and become at once open to settlement and 


. entry without any formal order by the Jand ; 


department announcing the termination of 
' the TOSET VO GON 6 < ae nmitwnavieseicta cteecaces 
_ ‘Where in-the decree of confirmation the 

description of the boundaries of a Mexican 
private land claim is such that mistake as 
to identification of such boundaries on the 
ground is not inconsistent with entire good 


faith, a purchaser of the title of the claim,: 


as confirmed, who receives patent for the 
lands included within the boundaries there- 


of as established by survey, has the right, . 


under the seventh section of the act of July 
28, 1866, to purchase from the Government 
lands occupied. by him as a part -of said 
claim, to which no valid adverse rights 
had attached, but were by the survey ex- 
cluded from said claim, though theretofore 
regarded as a part thereof, and were by the 
purchaser believed to be within the lines of 
his original purchase.........2....-.-+-+--- 

All lands within the section of country 
ceded to the United States by the treaty of 
Guadalupe Hidalgo and the Gadsden treaty, 


covered by Spanish or Mexican claims, - 


were, by the eighth section of the act of 
July 22, 1854, and the act of August 4, 1854, 
reserved from other disposition until the 
validity or invalidity of such claims. was 
finally determined ..-.......-.....--+--.-2> 


The state or condition of lands, whether : 
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vacant, or reserved on account of an exist- — 


ing Spanish or Mexican claim, at the date 
of their selection or location under the sixth 
.section of the.act of June 21, 1860, deter- 
moines whether the title thereto passed by 
such selection or location; and an attempt- 
.ed selection or location of lands embraced 


in any such claim is not validated so as to- 


become operative as to such lands upon 
_ their subsequent release from reservation 


by the final action of the courts declaring. 


such claim to be invalid.....-222.. 0... lee. 


The duty of making survey and location ° 
of lands selected by-the Baca heirs under 


the act of June 21, 1860, and of investigat- 
ing and determining, in the first instance, 
’ whether the lands were vacant and not 
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mineral at the date of selection, rests upon 
the surveyor-general; and until such sur- 


vey, investigation, and determination shall . 


have been made, final action by the Govern- 
ment can not: be had upon the selection ... 
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All lands within the section of country ~ 


ceded to the United States by the treaty of 
Guadalnpe Hidalgo and the Gadsden treaty, 


covered by Spanish or Mexican claims, 


were, by the eighth section of the act of 
July 22, 1854, and the act of August 4, 1854, 


reserved from other disposition until the | 


validity or invalidity of such claims was 
Dhally -AererMined scan rks sewadue ear tex ews 
Lands covered by 4 Spanish or Mexican 


grant surveyed and located prior to the 


Gadsden treaty, with respect to which the 
. right of possession and title under the grant 
Were asserted and claimed, according to 


such survey and location, at.the date of the 


- Baca selection of June 17, 1863, under the 


act of June 21, 1860, were reserved from 


gale or other disposition by the govern- 


ment, within the meaning of the eighth 
section of the act-of July 22, 1854, and the 
act of August 4, 1854, and were therefore 
not subject to selection under said act of 


. June 21, 1860 eilaninda wad eau ce wlan cewreacle nae 


Public Lands. 


The even-numbered ‘sections within the 
primary limits of the grant to the Southern 
Pacific Railroad Company on account of its 


at the double minimum price, although 


“within such conflicting. limits the prior 


grant of the odd-numbered sections to the 


defeat the grant to the Southern Pacific ... 


Railroad Grant. : 


See Right of Way; Wagon Road Grant. 


| GENERALLY. - 
The right of the ‘silivend company under 


_ the grant of July 25, 1866, attached to the 
- granted sections when the map designating. 


the line of road was filed with the Secre- 
tary of the Interior and accepted by that 
OMCOR sects varddacecs ged cwetiies eee Tre 

A railroad company is not entitled to the 


_ branch line, and also within the forfeited © 
‘portion of the grant to the Atlantic and Pa-— 
‘cific Railroad Company, are: properly rated 


‘Atlantic and Pacific company. operated to — 


lil 
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benefit of two locations of the same portion — 


of its road, and where the limits of the grant 


haye been readjusted under an amended 
location, and the changed limits have been 


recognized by the company and thegovern- . 


the road so changed, that. the right of the 
company attached as of the filing of the 
amended location ...-.....----220eeeee ee eee 


The. occupancy of land within the pri- 
-mary limits of a railroad grant, at the time 


of the definite location of the road, by one 


of acquiring title thereto from the United 


ment, it must be held, as to the-portion of © 


- who is notshowntohavehadanyintention _ 
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States, and who subsequently disposes of. 
his improvements and: abandons the land, 
is not sufficient to defeat the operation of 
the railroad grant in favor of a party who 
went upon the land long after definite loca- 
tion and who seeks to make entry because © 


of such prior oceupancy...........--.+.-5-- 241. 


Within the common primary limits of two 
railroad grants made by the same act,-a 
moiety is-granted on account of each road, | 
and where for any reason the State, being | 
the grantee under both grants, is estopped 
from claiming on account of one of the 
grants, the United States and the State be- 
come tenants in common, each entitled to 
- a moiety, of the lands so situated ..... eeeue/ Old 


LANDS EXCEPTED. 

Land embraced within an ‘unexpired pre- 
emption filing at the date of the grant of 
July 25, 1866, is EECepUeGet om the operation 
THCrOOE as cavieus ct cdaree ye iceac ceca coeau sat AL 

A pre-emption settlement upon land © 
within the limits of a railroad grant, for 
which filing was not tendered at the local 
office until after the definite location of the 
road, does not except the tract covered 


thereby from the operation of the grant ... 490 


A settler upon surveyed land lying within 
the limits of the grant of July 25, 1866, prior. 
to the definite location of the line of road, Fi 
who does not file his pre-emption declara-_ 
tory statement until after the definite loca- - 
tion of the road, has no such claim as serves 
_.to except the Jand from the. operation of . 
S810 STING soee.G eh ense a lhdcendoweseetacetes ol 

Lands reserved on accountofa prior grant 
at the date of the passage of the act of July 
2, 1864, making the grant to the Northern 
Pacific Railroad Company, are excepted 
from the latter grant, but do not afford a 
basis for the selection of lands within the 
second indemnity belt of that grant, pro- 
vided for by the joint resolution of May 31, 


‘Inpemnrry. 
Possession and occupancy of a tract with — 


- an intention to subsequently enter it under - 


the timber-culture law do. not serve to bar 

indemnity selection thereof..............-. 250 
‘In the case of a duplication of bases in a 

railroad indemnity selection list, an ap- 

_ proval of the list to the extent of the basis 

assigned. .renders the remaining tracts de- 

pendent upon said basis unsupported, and 

a1 new assignment of basis for such remain- ° 

ing tracts can not be allowed so as to affect 


intervening adverse rights........-........ 106 


WITHDRAWAL. . 

The act of July 27, 1866, making a grant 
of lands.to aid in the construction of the 
main line of the Southern Pacific railroad, 
“provided for the filing of a map of general 
route and for withdrawal thereon, and 
also for the filing of a map of definite loca- 
tion, or its equivalent, which latter map 


639° 


Page. 
fixes the limits of the grant, and upon the 
filing thereof. rights under the grant are 


eld to Abbe: ond seer cae ces ecient coud 247 


The filing of the map of general route and 


withdrawal thereon do. not prevent an ap- 


propriation of the land within said with- 
drawal, by the government, for Indian or 
other needful purposes, at. any time prior 
to the filing of the map showing the line. 
of definite location of the road opposite 
TRORCLO 25 cacti auienbcee tal aitue Be ty 247 


Aor or Aprin 21, 1876. fh ete 


Where prior to the act of April 21, 1876, 
the legal title to lands had passed to a rail- 


road company, such lands are not subject 


to the provisions of that. act....-.........2- 490 
A desert-land entry upon land within the 


primary limits of a railroad grant, made 


after the definite location of the line of | 
road opposite said land, is not confirmed by. 


-section 1 of the act of. April 21, 1876, and in 


no. wise affects the attachment of. rights . 
under the railroad grant, where the entry- 


‘man does not claim to have ever been an 


actual settler upon the land. Sie Seon BO 


Ac?T Or JULY 1, 1898. 


Regulations of June 15, 1901, under act ét 
March 2, 1901, extending provisions of.act - - 


of July 1, 1898, to certain claims to lands 


within the indemnity limits of ne North-. 

ern Pacific land grant.............02..2-- “2. 620 
Conflicting claims to lands excepted from 

the grant to the Northern Pacific Railroad - 


_ Company by reason of a withdrawal made 


prior to the grant are not subject to adjust- 
ment under the provisions of the act. of 


Sly 11808) 5 tac dae Beret eusasennetabeedics 602 


“An attempted selection, Gabsequeat to. 


January 1, 1898, does not present a claim - 


for adjustment under the act of July 1, 
1898, for the reason that by the terms of 
said act the claims of the company are 
limited to those which are claimed to have 
attached by definite location or selection  - 
prior to January 1,:1898.....0.........0.000- 16. 
Possession and occupancy of a tract with 
an intention to subsequently enter it under 
the timber-culture law do not serve to bar 
indemnity selection thereof; and a claim 
under said law, based upon mere posses- 
sion and occupancy, is not subject to ad- 
justment under the act of July-1, 1898, as 


_the claimant is not a purchaser of the land, 


and was not a settler thereon, under color 
of title or claim of right under any law of 
the United States or ruling ef the land de- 
partment, aut the date of the passage of said — 


In the case of an Saperactad claim, the 
relinquishment contemplated by the act of 
July 1, 1898, is of the whole thereof, and 


. where such claim includes land in bothodd 


and even numbered sections, and the in--— 
dividual claimant as against the Northern 
Pacific Railroad Company, had, prior to the 
execution of a relinquishment under said. 
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‘act of the portion in the odd-numbered sec- 


tion, made entry. for that portion of the — 


‘claim within the even-numbered section, 


such partial relinquishment of the claim — 


should not be accepted as a basis for the 


transfer of that portion of the claim to other 


TOUT Sr fd Cored ae Sate ei ad ta is 
The stipulation entered into between the 

_ Northern Pacific Railroad Company and the 
St. Paul, Minneapolis and Manitoba Rail- 

“~vay Company, whereby.the latter company 

consented and agreed that the former com- 

pany should be adjudged the owner of cer- 
tain lands theretofore selected by both 
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companies, within the conflicting indem-— 


_ nity limits of their respective grants, the 


superior right to which had been held to be _ 


in the Manitoba company, but which lands 
had not been certified or patented, and the 
decree of the. United States circuit court 
rendered by consent of said companies in 
pursuance of such stipulation, in legal effect 
- operated as a waiver and relinquishment 
by the Manitoba company of all claim to 


said lands, under its grant, as against the. 


government ...... Sandan eetay acraen ke woes 
A certified copy of such decree having 
been filed in the General Land Office, it is 


the duty of the Department to take cogni-_ ; 


zance of the legal effect thereof in so far as 
the same pertains to the claim theretofore 
asserted to said lands by the Manitoba 
company and the consequent effect of the 
elimination of such claim upon conflicting 
claims asserted thereto by a settler and the 
‘Northern Pacific company, respectively, 
and ifthe facts shown, in the absence of 


the claim theretofore asserted by the Mani- 
toba company, would otherwise bring the 


conflicting claims of such setiler and the 


_ Northern Pacific company within the pur- 
‘view of the act: of July 1, 1898, such con- 
flicting claims should be adjusted in ac- 
‘cordance with the provisions of that act... 


FORFEITURE. . 
_ ‘he forfeiture provision in the act of ep: 


tember 29, 1890,-did not operate upon lands 
opposite completed roads..........---.....- 
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The confirmation by the third section of . 


the act of March 2, 1889, forfeiting certain 
lands granted to aid in the construction of 
railroads, so far as it may embrace lands 
included in approved selections made by 
the State of Michigan on account of the 
canal grant of July 8, 1866, is dependent 
upon whether such lands were, on May 1, 
1888, in the actual occupancy of a bona fide 


pre-emption or homestead claimant: if so, 


the pre-emption or homestead claim is con- 


firmed without regard to such previously. 


approved State selection, but proof of qual- — 


ification and compliance with law on the 
part of such homestead or pre-emption . 


claimant must be shown in the usual man- 


In the absence 6£ some apace provision 
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to the contrat in jesisiation respecting’ the 


public lands, the administration thereof is 
wholly within the jurisdiction of. the land 
department, and the determination of 


rights under the forfeiture act of March 2, 


1889, falls within that jurisdiction.......:.. 


The suit instituted by the United States . 


in December, 1890, in the circuit court of 


the United States for the western district of - 


Michigan, against the Lake Superior Ship 


“ 


Canal, Railway and Iron Company, did not - 


operate to divest the land department of — . 
. jurisdiction, or require a suspension of pro- . 
ceedings before the land department upon . 


a claim filed by a pre-emptor invoking the 
confirmatory provisions of said forfeiture 
act, where such pre-emptor was not made a 
party to said suit until long after the filing 


of his claim in the land departinent.......: 


‘The proceedings by a homestead or pre- 
emption claimant for the purpose of obtain- 


ing proper-recognition of his claim under 


the confirmatory provisions of the forfeiture 
act of March 2, 1889, are essentially of the 
same nature as those governing the sub- 
mission of final proof in ordinary home- 
stead and pre-emption cases, and rules of 
practice five to sixteen, inclusive, respect- 
ing notice and hearings in contest cases, do 
DOW ADDF (Nereus tae oc aeces eedeheesa se 

The presence of rival pre-emption claim- 
ants on May 1, 1888, each coming within 
the confirmatory provisions of the forfei- 
ture act, will not operate to the advantage 


_ of a claimant under the canal selection. ... 


The preference accorded by said forfei- 


~ ture act to pre-emption and homestead 


claimants of the class therein described, is 


‘in no respect affected by the confirmatory 


provisions of either the act of March 8, 1887, 
or March 2, 1896, where the same. are in- 
voked by a claimant under a canal selec- 
tion, because the earlier act is confined to 


160 


certifications or patents ‘to or for the useor ~ 


benefit of any 


States to aid in the construction of a rail- 
road,’”’ and the later does not in terms in- 


clude canal selections or by its language 
evidence a purpose to repeal such prefer- 


Railroad Lands. | 


See Railroad Grant. 
- The good faith of a purchaser, who is ask- 


four of the act of March 8, 1887,;is not af- 
fected by the fact. that there were settlers on 


company claiming by, . 
through, or under grant from the United, 


ing for confirmatory patent. under section _ 


the land at the time of his purchase who — 


were attempting to claim the same under 


the homestead law, and that the purchaser 
Imew oi their presence there, or was charged 
with constructive notice thereof, where the 


. landsat such time were not subject to home- 


stead settlement or entry, but were included 


in outstanding patents, regularly issued for . 
_ the use and benetit of the railroad company, 


-. and the defeet in the company’s title as 


Page. 


ultimately determined by the supreme 
court was in no respect affected by the pres- 
ence or absence of settlers or settlement 
GIGS ja n0Se sess See reek es docacan we pesceues 2838 
Theright of purchase accorded by section 

5 of the act of March 3, 1887, is not lost by a 
surrender to the railroad company of the 
contract of purchase, for the purpose of 
securing a return of the purchase money, 

where there was in fact no assignment, and 

no intention to make an assignment, to the 
company, of the purchaser’ s interest in the 
land, and where he continues to assert his 
_ Claim thereto.-......-- (fo meecmemenstane feazte 388 

-The allowance of a graduation coh entry, - 

and the acceptance and subsequent reten- 
tion -by the Government of the purchase 
money paid thereon, constitute a sale of the 
land within the meaning of section 8 of the 
forfeiture act of September 29, 1890; the pro- . 
visions of which not only expressly recog- 
nized the validty of such sale, but operated — 


. to confirm the title of the clout there- 


- The period within which the right to pur- 
chase railroad lands forfeited ‘by the act of 
_ September 29, 1890, could be exercised under 
the third section of said act, as extended by 
the act of December 12, 1898, expired Janu- 
ary 1, 1897, and by failure to exercise the 
right of purchase within that period, rights 
under a homestead entry of record at that 
date attached absolutely as against such 
right of purchase; and nothing in the act 
of February 18, 1897, reviving and extending. 
the right of purchase accorded by said sec- 
tion, can be so construcd as to in anywise 
interfere with any adverse claim which may 


- have attached prior thereto -......-...-..-- 492 . 


Jf in the adjustment of a railroad grant it 
appears that homestead or pre-emption 
claims have been erroneously canceled for 
conflict with the grant, the claimants should 
be notified and given opportunity to make © 

application for reinstatement under the 
third section of the act of March 8, 1887, and - 
to submit a showing in support thereof; 
and the title of any purchaser through the 
railroad company to any of the land em- © 
braced in such homestead or: pre-emption 

_ claim will not be declared confirmed by. 
the act of March 2, 1896, until- after due op- 
portunity to the claimant to make such ap- ” 
plication and showing........----..--...-:. 197 

Where title to lands erroneously certified - - 
or patented to or fora railroad company 
is adjudged to have been confirmed in a 

purchaser. by the act of March 2, 1896, de-. 
mand for the value of such lands should be - 


made of the company for- whose specific J. 


benefit they were certified or patented..... 197 


Records. : 7 

The control of the records, books, aad 
papers of the General Land Office is intrust- 
ed-to the discretion of the Commissioner, 
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and ‘he Department will not interfere in 
~ such matter where no abuse oF such discre- 
HON Is SHO Wihwc se ocee ross cee Sele takeins tana 415 


Rehearing. 


See Practice. 


Relinquishment. 


A relinquishment of a homestead entry 
executed by one claiming the status of sole 
heir of the deceased entryman will not be - 
accepted where it appears that said heir ig 
a minor and that under the law of his 
domicile he is not competent to exceute 
SUCH am INStHUDIENt s20 eee bacssese eee eet 37 


Repayment. 


Circular instructions of January 22, 1901... 430 — 
Where the Secretary of the Interior, in ~ 
the exercise of discretionary authority 
vested in him by act of Congress, fixes the 


‘price of lands at $2.50 per acre, regardless of 


their location with reference to a railroad 


land grant, repayment of the alleged 
‘double minimum excess paid by the pus 
_ chaser is not authorized..............0...04- 297 


A. homestead entry, made for land cov- 
ered by a pre-emption declaratory state- — 
ment, and subsequently canceled on the 
allowance of the pre-emption entry, is ‘‘can- 
celed for conflict’’ within the meaning of  - 
the repayment act of June 16,1880 ........ . 255 

Excepting instances of cancellation for _ 
conflict, the criterion by which to deter- . 
mine whether repayment is authorized by 
section two, act of June 16, 1880, is not, — 
What was the reason for the cancellation — 
of the entry? but, Was the entry erroneously 
allowed and not susceptible of confirma- 
PON 25 2sctepesetecsosiestseddemeees occas 362 

- Where an entry is erroneously allowed, 


. but before its cancellation the land is mort-: 
gaged, and the mortgagee receives a deed | 


therefor under foreclosure proceedings 
initiated subsequent to such cancellation, 
he is an assignee within the meaning of 


ie the act of June 16, 1880, and as such entitled 
“{O TEPLYMCH. ow ace aese whee erceseeeceens 186 


. Where an entry was erroneously: allowed, 
and could not have been confirmed, the. ; 


reason which led the entryman to relin- 
- qunish his entry is of no moment and can 


not affect the right of repayment given to 
him by the express terms of the statute.... 355 

If the greater portion of a legal subdivi- 
sion included in a desert-land entry, made 
prior to survey, is found, upon survey, to. 
be within an alternate odd-numbered sec- 


tion which had passed to a railroad com- — 


pany under its grant before the entry was 
allowed, and had therefore ceased to be 
public land, said entry was ‘‘ erroneously 
allowed and can not be. confirmed,” and 
the entryman is entitled to repayment..... 362. 
Repayment of the. first installment of the 
purchase’ money paid on a -desert-land 
eritry will be allowed where the entry did | 
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page: Page. 
not’ conform ‘t6 the statutory requirement i an aftidavit sequins the selected Jands 
in the matter ‘of compactness and was for to be unoceupied and nonmineral. Shortly 


that reason erroneously allowed and could 

not have been confirmed......-. ee 355 
The right of assignees to repayment under 

section 2, act of June 16, 1880, is restricted 

to assignees of the land, and does not 

exterid to a purchaser of a mere claim for 


the money paid on the entry.............-. 53: 


One who. takes an assignment of the 
interest of a cash entryman subsequent to 
the cancellation of the entry acquires no 
‘right to repayment of. the purchase money 
under either section 2362 of the ,Revised 
Statutes or section 2 of the act of June 16, 


mesvvatien 
See. Mining Claim; Right of Way; Sekool 
Land, 


GENERALLY. 
A question as to the feRciwation and ap- 
- propriation' of public laud, theré being 
power to so reserve or appropriate it, is one 
_ of fact rather than of mere form ..... aves BLL 
~ Lands which for a long period of time 
have been with the knowledge and acquies- 
eence of the government included in the 
site of a reservoir used as a feeder of a 
caual in the maintenance and operation of 
' which the government is interested, are 
‘ not ‘unappropriated public lands” and 
are therefore not subject to soldiers’ addi- 
tional homestead entry .....---2..-2... eee 186 
When a tract of land has been once legally 
appropriated to any purpose, from that 
". Moment the land thus appropriated be- 
comes severed Irom the mass of public 
lands, and no subsequent law, or proclama- 
tion, or sale, would be construed to embrace 
- it or to operate upon it, although no reser- 
vation were made of it..... rite aoa sitar - 276 


Forrest LANDS. 
Rules and regulations of April 4,-1900, 
under section 24,-act of March 3, 1891, with 
respect to forest reserves .....--..6......08. 23 
Paragraph 18 of rules and. raledoe of - 
April 4, 1900, relating to forest reserves, 
amended sh aweue bed cede Sasa ceaas pueteaeuas ae 118 
Paragraph 21 of Rules and Regulations 
Governing Forest Reserves, issued April 4, 
+ O00 WIM ONGC sic coset. caeeat cose Yoke: 590 
Under the exchange provisions of the act 
of June 4, 1897, C., the owner of lands cov- 
ered by a-patent from the United States 
and situate within the. ‘limits of a publie 
forest reservation, filed in the Visalia, Cal., 
local land office, a relinquishment to the 
United States of his lands in: the forest - 
reservation, accompanied by evidence of - 
his full and unincumbered title thereto, 
and at the same time made selection, by ap- 
propriate application in writing, of a ‘like 
area of public lands in the Visalia land 
district desired in.exchange for the lands 
relinquished, accompanying the selection 


thereafter K. Company and others filed - 


sworn and corr oborated protests against. © 


the selection, alleging that the selected 


lands, at the time of their selection, were . 


occupied .by protestants under the placer . 


mining laws and were then known.to be . 


- valuable ior their deposits of petrolenm or 
Mineral oil: 


The selection has not been 
carried to patent. Held: 

1. The land department has jurisdiction 
and power, either on its own motion or at 
the instance of third: parties, at any time 


- before a patent is issued upon a selection _ 
-made under the exchange provisions of said: 


act and after appropriate notice, to insti- — 
tute and carry on such proceedings as may 
be necessary to enable it to determine 
whether the selected lands. were at the 
time of their selection in the condition and | 
of. the character subject to selection. 

2. Lands chiefiy valuable on account of 


the deposits of petroleum or minéral oil 
' found therein are mineral in character-and 


not subject to selection under said act. 

_ 3. The protests of K. Company and others 
require that a hearing be ordered to deter- 
mine the condition and character of the. 
lands selected. 

4. The inquiry will be directed to the. 
conditions existing and known at the time 
when the selection was made,and no con- 
sideration will be given toany change sub- ~ 
sequently occurring or to any discovery or 


_ development of mineral thereafter made. 


5, The evidence bearing upon the charac- 
ter of the selected lands will not be re- 


stricted to the discovery or development of 


mineral therein and to their geological for- 
mation, but may extend to the discovery. 
and development of mineral in adjacent 


: ‘lands and to their geological formation.... 583 


The essential requirements to be complied 
with by a person seeking title to a tract of - 
land in exchange for land covered by a 
patentin a forest reservation, are: (1) That 
he must relinquish to the government the - 
tract in the forest reservation, and submit 
satisfactory evidence respecting the title 
thereto; (2) That he must make selection 


- of the tract desired in exchange for the 


tract, relinquished, and accompany the 
selection by proof showing the selected 
land to be of the condition and character 


' subject to selection.....2............-00--0- 550 


The land department has the jurisdiction 
and power, either of its own motion or at 
the instance of third parties, at any time 
before patent is issued, and after appropri- 
ate notice, to institute and carry on such 
proceedings as may bé necessary to enable 


- it to determine whether the selected lands 
‘were of the requisite class and character 
- and whether the selection was in other 
respects regular and in conformity with 
- the requirements of the act. 


But the . 


INDEX. 


‘determination must relate to the time 
‘when the seléctor. has done all that is re- 
quired of him in order to. perfect his. right 
to a patent -. er er re re ee errs ‘ 


Page. | 


550 


Questions roepecting the class and has 
acter of the selected lands are to be deter- 


mined by the-conditions existing at the 
time when all requirements necessary to 
‘obtaining title have been complied with by 
the selector, and no change in such con- 
‘ditions, subsequently occurring, can affect 
his rights....... Mien ces Cadet sinter 

It is incumbent upon one wishing to take 
advantage of the offer of exchange made 
by the government by the act of June 4, 
1897, to submit with hisselection proof that 
the title to relinquished lands, to which he 


-claims full title, has passed out of the United. 


States by some.means the full legal equiva- 
lent of. a patent and is vested in him, and 


that at the date of selection the selected — 


' lands are unoccupied and nonmineral in: 


character. Until such proof is submitted a 
selector has not done that which converts 
the offer of exchange into a contract fully 
- executed on his part whereby he secures a 
' vested right in the selected lands......... - 
Ordinarily, as between the government 
“and a selector, he might be permitted to 


perfect the selection by supplying the nec- — 


essary proof at a subsequent time, but 
his rights would be determined as of the 
date the selection was thus completed. In 
_ this case no such proof has been supplied, 


and it is admitted by the selector that the. 


. lands attempted to be selected are now 
. known to.contain valuable deposits of min- 
eral oil; hence these selections can nnot now 
be perfected......-. Sechewinswokace a cemee ees 
In so far as existing conditions appear 
from the land-office records, no showing by 
_ the selector need be made, because the offi- 
-eers of the government must take notice of 


. the public records; but as to conditions the - 
existence or nonexistence of which can not | 


be determined by anything appearing upon 


these records, the required evidence must, 


be furnished by the selector. ee ree 
The right to a. patent under the act of 
June 4, 1897, once vested, is, for most pur- 


poses, the equivalent of a patent issued; 


and when in fact issuéd, the patent relates 
back to the time when the right to it be- 


came fixed, and takes effect as of that date. 


550 


A person making selection under the act ~ 


. of June 4,1897, who has complicd with all 
the terms and conditions necessary to enti- 
tle him to a patent to the selected land, 


acqnires a vested interest therein and is . 
to be regarded’ as the equitable owner . 


THEGCOE. fee's cages ieee aa ee eos eee et eek 
Before any selection under the exchange 


provisions of the act of June 4, 1897, can be . 


approved, whether the tract relinquished 
as the basis therefor is covered by an un- 


perfected bona fide claim or by a patent, it . 


must be duly determined that the land se- 
a. . 7 
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lected was, at the time of seleehion, of the 
character and condition’ subject thereto, 


- and also that the tract relinquished was, at 


the “same time, subject to the relinquish- 


any case wherein the tract relinquished ‘is 
covered by a final certificate, does not call 


for or require the issuance of a patent for 


such relinquished tract, but is instead, in 
effect, a determination that patent shall 
notissue upon such certificate, that the full 


- legal title to the tract is not to pass out of 
' the government by virtue of the certificate — 


“ment. Such determination, however, in. ~ 


or of the law under which the same was. 
issued, and that whatever right or title had — 


: previously passed from the goverriment has 


been retired t0iti 22 i2.2. sseeckenteesse. 

By rélinquishment and reconveyance to 
the United States, under the exchange pro- 
Visions of the act of June 4, 1897,-of lands 


- within the limits of a forest reserve, and 


the selection of other lands in lieu thereof, 
the party making such relinquishment 
and selection acquires a right to have the 
selection approved, if there is otherwise no 
objection thereto, of which he can not be 
divested by the subsequent elimination 
from the boundaries of the forest reserve of 
the lands in lieu of which the selection is 


By relinquishment and reconyeyance to 


. the United States, under the exchange pro- 


visions of the act of June 4, 1897, of lands 
within the limits of a forest reserve, and 


588 . * 


the due selection of other lands in lieu | 


thereof, the party making such relinquish- 
ment and selection acquires a right to 


have. the selection approved, of which he | 


can not. be divested by a subsequent order 
withdrawing the selected lands ‘‘from set- 


tlement, sale, or disposal,” pending a deter- 


mination ‘whether or-not’ they shall be 

permanently reserved for forest purposes.” 
The provision of section 10. of the act of 

March 8, 1893, that the lands in the Chero- 


kee Outlet ‘shall be disposed of to actual 


settlers under the homestead laws only,” 
precludes the allowance of an application 


to select such lands under the exchange: 


~provisions of the act of June 4, 1897, in lieu 
of lands within a forest reserve ...... eager 
- Lands within the limits of a forest 
‘reserve, which at the date‘of its establish- 
ment.are covered by a lawful pre-emption 


- 145 


268. 


filing of record, are excepted from such Te- 


serve subject to claimant’s continued com- 
pliance with law; but in the event of the 
cancellation of such filing the land at once 
becomes a part of the reserve........... ses 

A homestead entry covering lands within 
the limits of a forest reservation, of record 
at the date of the proclamation establish- 


the lands covered thereby from the effect 
of the proclamation only so long as tue 


. ing the reservation, is effective to except . 


entryman continues to comply with the — 


lew. On the relinquishment.-of the entry 
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: Biod 
“the exception declared in the proclama- 
tion ceases to be operative and the lands at 
once become a part of the reservation...... 44 
If agricultural lands are improvidently 
included in a forest reservation. they can 
‘be eliminated therefrom only by aproclama- . 
tion of the President or by the action of 
- Congress, and, until so eliminated, such 
lands will continue a part of the reserva-. 


WOM pho Conn edna tea en a Mealesa ee Uoe ees 44. 


An application to select lands under the: 
act of June 4, 1897, must be rejected where - 
the lands offered as a basis for sueh selec-. 
tion are in any manner encumbered, so | 
- that the United States can not, by the ac: 

' ceptance of a relinquishment of the lands 
- offered, be reinvested with all the right and 


title with which it had previously parted.. 15 


_ There is no authority for applying the 
. rule of approximation permitted in entries 
utider the homestead and other laws: to 
cases of exchange of lands under the act of 
June 4, 1897; but the rule. that “a slight 
difference in the acreage of the tract relin- 
quished and selected will not be deemed:an 
inequality in quantity” may be followed 
in proper cases arising under the exchange 
provisions of said act........-.-... hais oe 105 
The regulations of April 4, 1900, issued 
under the act of June 4, 1897, do not in terms 
include or exclude mining companies or 
corporations, and it rests with the Secretary 
of the Interior to determine, in the exer- 
cise of the discretion with which he is 
invested by the statute, whether these 
regulations shall include or exclnde such - 


companies or corporations................. 462 


A company or corporation engaged in 
mining or in prospecting for valuable min- 
eral deposits isa ‘‘miner’’ or“ prospector,” 
as the case may be, within the meaning of 


the act of June 4, 1897..........2......0.... 462 . 


The act of June 4, 1897, does not in itself 
permit any person, conipany or corporation 
to use, free of charge, stone or timber found 
upon a forest reservation, but confers upon 
the Secretary of the Interior authority to 
"say, through regulations prescribed by him, 
by whom, among those named, and when 
and to what extent, the privilege named in 


. the statute may be enjoyed..........-.... . 462 


Coal lands are mineral lands within the 
meaning of the act of June 4, 1897, and as. 
such are ‘subject to entry, when found in ~ 
forest reservations, the same as other min-— 


eral lands within such reservations........ 92 | 


By the act of June 4, 1897, it was the pur- 
pose of Congress to provide a complete — 
‘scheme for the control and administration 
of forest reserves, and by the last proviso of - 
the ainendatory act of June’6, 1900, it was 
_ intended that forest reservations then exist- 
ing or thereafter to be created in the State 
of California should be exempted from the. 
operation of said amendatory act only, the 
_ ast of 1897 remaining in force, unchanged, 

as 3 £0 such reservations. . aise ewer cane 377 
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There can be no lawful selection of lands 

under the third section of the act of March | 

2, 1899, until a proper deed has been filed 


. and duly approved by the Department, con- 
veying to the United States the lands in - 
-lieu-of which selection is made; and such 


a deed does not relate back to a prior de- 
fective. unapproved deed and selection 
made thereunder, so as to cut out interven- 


ing adverse claims. anal awed iow atake anges 145 


Mitrrary. 
Instructions of May 19, 1900, relative to 


disposal of lands in Fort Buford abandoned 


military: reservation Sieeasiemsthel eas Sessa 394 
Instructions of August 3, 1900, relative to 
disposal of original portion of Fort Mc- 
Pherson abandoned military reservation... 218 
Instructions of May 8, 1901, relative to 
purchase of pasture and grazing land in 


' Fort Fetterman military reservation....... 601 


Landsinabandoned military reservations 
coming. within the purview of the act of 
August 23, 1894, were by said act opened to. 
homestead entry as well as to settlement .. 90 

The acts of July 3, 1884, and August 23, 
1894, relative to the disposition of lands in 
abandoned military reservations, provide 
a mode for the disposal of such lands ex- 
clusive of all others, and lands thus set 
apart for disposition ina designated manner ~ 


are not subject. to selection as ‘‘unappro- 


priated” public landsunder the grant of 
July 16, 1894; to the State of Utah.......... 301 
The. provision in. section 2 of the act of 
February 13, 1891, for the reversion. of the 
lands granted by said section in the event 
of non-use, is a condition subsequent, and 
can be taken advantage of only by the 
POUL aacosscbases ove deere atenaarseoneee 543 
‘A settlement on an odd-numbered section 
within Fort Randall abandoned military 
reservation, and an application to enter 
the tract settled upon filed prior to the ex- 


piration of the period accorded the State 


by the act of March 8, 1893, within which 
to exercise a preferred right of school in- . 
demnity selection, can not defeat the as- 


. sertion of such right on the part of the _ 


State, unless the settler was an actual occu- -~ 
pant of said tract prior fo the establishment 
of the reservation or had settled thereon 
prior to January 1; 1884,in good ‘faith, for 
the purpose of securing a home and enter- 
ing the same under the general land laws. 286 
The act of June.19, 1874, providing the ~ 
method in which the lands formerly witbin 
the -Fort Reynolds military reservation 
should be disposed of did not amount to 
a sale or disposition of said lands, and 
hence did not bring them within the ex- 


~ ception of lands ‘sold or otherwise dis- 


posed of,”’ contained in the grant of school 
lands in the State of Colorado..... (ametecs 310 
‘The purpose of the second-proviso to the 


act of May 28, 1896, was to validate and 


protect homestead and pre-emption claims 
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upon lands in the Fort Sully abandoned 
military reservation initiated by settlement ~ 
prior to the date of its passage, and to this 
extent said act supersedes the general act | 
of July 5, 1884, as to the disposition of lands 
in said. ~eservation juluielaenPeSthateeceeheeee 140 

A heb : -stead application for surveyed 
landsin th: . ¥ort Hays military reservation, 
_- opened to sev ‘ement and entry by the act 

_ of August 28, loss, presented by a qualified 
applicant and rejected, at a time when said 
lands were legally subject to entry, and 
pending an appeal, serves to except the 
lands covered thereby from the subsequent 
grant to the State by the act of March 28, 


eT eRe CEN Act en Cam RTS Str rey erie. 90° 


Land in the Fort Hays military reserva- 
tion excepted from the grant to the State © 
made by the act of March 28, 1900, because 
included in &@ pending homestead applica- 
tion, under which entry was subsequently 
made, upon the filing of a relinquishment 
by the entryman becomes public land, sub- 
ject to disposition, and, prior to the accept- 
ance of the grant by the State,. entries 


therefor may be.properly allowed......--.. 468 | 


Hosseveles 
, See Reservation; Right of Way. 


Residence. 
Where a homesteader i is granted a caw of 
absence, the time of his. absence shall not 
be deducted from the period of residence 
required by law, but he must show full five 
years’ residence exclusive of the time of 
actual absence under his leave.......--..-.. 21 
_ A married woman, in the absence of legal 
cause for separation from her husband, jis 
not free to select or maintain a separate res-_ 
idence, and is therefore disqualitied to make 
nomestead. entry a4 aay wewenssteaes aeeucandate $ 


Right of Way. 

Regulations of June 27, 1900, concerning 
right of way for canals, ditches, and reser- 
voirs over the public lands and reservations. 328 

Regulations of April 8, 1901,.concerning _ 
Tight or way over Indian reservations, 
amending regulations of April.18, 1899 ..... 545 

Maps of location over unsuryeyed lands 
will be accepted for information only and 
will not be approved ..........-2.....-..1.. 591 

The provisions of the acts of March 38,1901, _ 
anc February 15, 1901, relating to rights of 
_ way for telephone and telegraph lines 

through Indian reservations, are not neces- . 
sarily repugnant, and both may, without 
inconsistency or, conflict, be given effect... 588 

_It isnot necessary, in order to warrant the 
approval of a plat of additional station. 
grounds filed by a railroad company under 
the act of July 27, 1866, that the plat shall 
embrace only lands in actual use and nec- 
essary for the present operation of the road. 
The company has the right to anticipate the 


Toad bridge,’’ is not entitled to such priy- 


645. 
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future necessities erie road, but the show-. 


ing of present necessities must reasonably 
support the claim for future use...... come 239 
The act of March 2, 1899, prescribes limita- 


tions as to the width and length of station 


grounds to be taken thereunder, and a map 
of station grounds.which shows a disregard - 
of these limitations can not be legally ap- 
WLOY C0 G24 yy eet eee euwsudiatseeeoiatew eaves 599 
The right of way privileges granted by the 
act of March 3, 1875, are limited to railroad 
companies organized as common carriers 
for the benefit of the general public; hence 
& company organized for the purposes of 
“surveying, .... laying out,.... con- 
structing, and operating a railway.or rail-. — 


The taking of gravel from a pit by a rail- 


road company for the use and maintenance 
of its line of road is for a public purpose or 


use within the meaning of the act of March 
3,.1875, and a right of way map filed under 
said act, showing a spur from the main line. 


ol the road to a gravel pit, constructed for 


the purpose of securing gravel for use along 

the maiu line of road, may be approved, if 

otherwise free from objection-..........-- .. 238 
_ Rights secured under the act of March 

3, 1875, by the approval of maps of location 

of a line of railroad do not become for- 

feited merely by failure to construct and. 

operate a railroad along such line of loca- 


tion within the period named in the fourth. 


section of that act; but where those claim- 
ing under such approval have filed written 
consent to the approval of conflicting maps 
of tocation, the latter maps may also be ap- 


On application for right oe way for con- 


“ duits, canals, and pipe lines, under the act 
of May 14, 1896, the Department will not 


attempt to interfere with the control of the. 
water, or determine the rights of conflict-. 
ing claimants thereto, except in so far as 
may be necessary to ascertain whether the 
applicant has shown such prima facie right . 
to the water as will entitle him to utilize, | 
for the purposes contemplated, the grant 


for which he has applied.................5 -. 382 


An application for right of way for con- 


‘duits, canals, and pipe lines under the act 


of May 14, 1896, to be used for the pur- . 
pose of generating, manufacturing, and 
distributing electric power, will not be 
denied, on.the ground of a prior appropria- 
tion of the water, if it is made to appear 
that. the water can be used for said pur-— 
poses, and returned to its natural channel, 
without impairment to the rights of the 
prior appropriator or material abridgment 
of the uses to which it had been upped, 


under such prior appropriation diseetcseey Boo 


: Riparian Rights. 


~ See Survey. 
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School Land. 


GENwRALLY. 


_ Instructions of “May 15, 1901, relating to 
final proof notice on school lands.......... 

The lines of the public survey may be 
extended or protracted over a confirmed 


INDEX. 
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-private-land claim for the purpose of ascer-- 


' taining'‘the amount of school land lost: to 
the State by reason of sections sixteen being 
included within the limits of such claim... 


‘187 


- Section sixteen in each township in the. 


State of Louisiana, reserved for the support 


of schools by section ten of the act of March 


"3 3, 1811, did not pass under the swamp-land 


grants to said State by the acts of March 2, 


' 1849, and September 28, 1850.......... are 


_ Theactof May 2, 1890, reserving _ school | 
purposes sections sixteen and thirty-six in | 


_each township in the Territory of Okla- 


homa, did not make a grant to said Terri- 


_ tory, either of sections in place or of the 
_ lieu selections therein authorized, but made 
a reservation for a future grant, which res- 
ervation included both sections in place 
and lieu selections where such selections 
were made in accordance with law and are 

‘of the character of land appropriated for 
PAE PUP POSE cig tees ead gaeuwe xelhceude eR 
_ The ‘contingent location” of lands in 
sections 16, in the State of Mississippi, for 
the benefit of Indians, under Executive 
‘order issued October 13, 1834, did not oper- 
ate to reserve or appropriate said lands 
so as to prevent title thereto vesting in the 
State under and by virtue of the acts. of 
Congress relating to school lands in said 


The reservation of sections: sixteen and 
and thirty-six for school purposes in the 
Territory of Utah, under the act of Septem- 
_ ber 9, 1850, “when the lands in the said 
Territory shall be surveyed . . prepar- 
atory to bringing the same into market,” 
does not become effective as to, lands in 
said sections on the survey of only two of 
_ the exterior lines thereof............--..... 


230 


Lands ‘‘sold or otherwise disposed of’ 


at the time of the admission of Utah into 
~the Union are excepted from the school 


grant to said State; and where prior to said _ 


date a desert-land filing has been properly 
allowed and the first payment on the land 
‘accepted, the claimant thereby acquires 


such a right to complete his purchase and. 
perfect title by further compliance withthe - 


.desert-land act that the right of the State, if 


any under its school grant, is subject to 


the prior right under said filing........ Bia 


_IXDEMNITY. 

_ Instructions of February 21, 1901, modity- 
ing the instructions of March 11, 1899, rela- 
tive to indemnity selection in lieu of school 
lands in forest reservations. ee Cee 

A lieu selection of school lands: by. a State. 


491 


or Territory operates as a waiver ofall claim © 


Page. 


to the lands teas as bases, aaa ee the 


approval of such selection by the Secretary 


of the Interior it is not material to inquire 
_how it was made in the first instance...... 
In case of a lieu selection of land not sub- - 


ject thereto, sich land was not reserved or 


" granted by any act of Congress, and such 


selection, although it may have been ap- 
proved and certified by. the Secretary of the 
Interior, is still subject. to his yanisdicuion 
and control........ GulGlaae) Aoadeen veered ee 

The approval by the Department, and 


_ certification thereunder, of 2 list of indem- 
nity school selections made by a State, cover- 


ing lands of the character granted for in- 
demnity purposes and free from adverse 
claim or appropriation, which list is prima 
facie valid, and only defective by reason of 
the erroneous assignment of an improper 
basis therefor, passes thé legal title of the 


83 


244 


lands selected to the State, and the Depart- _ 


ment is thereaiter without jurisdiction to 
revoke or cancel the selection so erroneously 


approved and certified.............000ee ee ce 


Lands within a confirmed private claim 
in Florida have been ‘‘ disposed of by the 
United States”? within the meaniug of sec- 


the act of February 28, 1891, and the State 


is thérefore entitled to indemnity.for sec- 


tions sixteen ineluded within such claim 
and thereby Jost to its schoo] grant......:.. 


- tion 2275, Revised Statutes, as amended by . 


Lands within the Territory of Oklahoma ° 


included in a bene fide settlement claim, in- 


itiated beforesurvey, must be treated as ‘‘ap- — 


propriated *’ within the meaning of the actof 
February 28, 1891, and therefore not subject 


to lieu selection by the Territory, for school © 


purposes, within ‘the period of three months 
‘after the filing of the township plat accorded 
to the settler within which to Place his set- 
tlement.claim of record ....02..205..0e0005 5 

AL applications for indemnity lands in 


lieu of school sections embraced, after sur-. 
“must. 
_ designate by specified legal subdivisions the 


vey, W ithin ‘a forest reservation,,. 


lands in lieu of which indemnity is desired,” 
and applications which do not conform to 


. this requirement can not be accepted...... 


A selection authorized by the State of lands 


~ jin lieu of sections sixteen and thirty-six in 


a forest reservation, where the right of the 
State to said sections has attached under its 
school grant prior to the establishment of 
the reservation, is sucha waiver of its right 
to said sections as to obviate the necessity 


for the formal relinquishment thereof to 
the United States, as required by circular. 


instructions of March 11, 1899........2...... 
The State is required, in making applica: 


244. 


438 


tion to select land in Heu of sectionssixteen - 


and thirty-six in a forest reservation, where 
the title of the State to such sections has 


vested prior to the establishment of the res- © 


ervation, to desiguate by specified subdivi- 


sions the landsin lien of which indemnity is 
desired, and to show, by certificate of the — 
proper officer having. charge of its records of . 


INDEX. 


? ‘Page. 
.disposal of its school lands, that it has made : 


_ nosale or other disposal of the lands assigned 
- as a basis for its proposed lieu selection, and 


also, by certificate of the officer having. 
charge of the record of titles to lands in the. 


county where the lands lie which are as- 
signed as a basis for the selection, that no 
conveyance of title, lease, or other transfer 


of such lands, or of any interest therein, ° 


appears of record in his office .............. 


Selections. 
See Railroad Grant: Reservation, 
— Land; States cand Territories, 


School 


Settlement. 

The qualifications requisite. on the part of 
a homesteader must exist at the cate of en- 
try, and if after settlement and prior to 
‘ entry the settler for any reason becomes 
, disqualified, the privilege gained by Serle. 


ment is lost...... S Saddocenannseoh ateetean se ° 
made within 


A formal application toenter, m. 
three months from’ settlement, is not re- 
quired to protect snch settlement as against 


‘the intervening application of another, if : 
the settler files a protest against the accept- 


ance of said application, alleging his own 
' priority, within three months after the land 


6 


becomes subject to ONUIVscsn ois: Sewers een 370 


States ama Werritories. 
See Private Claims; School Land Survey. 
A reservation of unsurveyed lands upon 
the application of a State to have them sur- 


veyed under the acts of August 18, 1894, and 
February 22, 1889, will be revoked where it © 


appears that prior. to such application by 


the State a railroad company had made ap- 


plication for their survey under the proyi- 
sions of the act of February 27, 1899, had 
made the deposit required by said act, and 
- steps had. been taken by the land depart- 
‘ment to. execute such survey.............. 

A lieu selection of school lands by a State 
or Territory operates as a waiver of atl claim 
to the lands assigned as bases, and after the 


approval of such selection by the Secretary . 


of the Interior it is not material to inquire 
how it was made in the first instance ....... 

A State will not be permitted to contest 
"an entry, with a view to selection of the 
' land involved under a grant to the State, 


where it appears that approved and pend-. 


ing unapproved selections on account of 
said grant equal or exceed the full. amount 
F470 | <6 (ee oR ee ee 

Instructions of November. 10, 1900, ‘rela- 
‘tive to certificate to be filed by State with 
lists of selections, to prevent putting in 


reservation on account of a grant a quan-. 


tity of land in excess of the total amount - 


‘A homestead entry improperly allowed. - 


during the period of preferred right of selec- 
tion accorded the State by the act of Au- 


f 


* granted. .....cesececeeuce Lk Caan 344 


an gay 


Page. 


. ‘gust 18, 1894, on land surveyed under said 
act upon the application of the State, will 


be permitted to stand, as of the date of the 


fails to make a valid selection of the land 


until after the period of preferred right has - 


Cx pired.7 (LGGN0.) cateducene eoce et Ou eae, 


‘expiration of said period, where the State _ 


79 


Homestead entries and applications to ° 


enter made-subsequently to the expiration 
of the period of preferred right granted the 
State by said act, and prior to any valid se- 


lection by the’ State, take precedence oyer 


such selection when made ¥.......2.-..2..- 
One who settles upon land subsequent to 


an application by the State to have it sur-. 


veyed under the act of August 18, 1804, and 
who after survey but during the period of 
preferred right of selection accorded to the 
State applies to enter the same, acquires no 
right as against the State. (Idaho.) ....... 


19 


A qualified settler who, after the expira-. . 


tion of the period of preferred right of selec- 
tion on the part of the State, is residing. on 


the land, will be protected by the Depart- | 


ment as against a subsequent selection by. 


the State, even though he may haye failed 


to assert his claim within three months 


after the land became subject to entry..... 


No rights are secured under State selec-- 


tions tendered prior to the filing of the 


township plat of survey .....-... Dee nidew ss 1,79 : 


‘The act of June 20, 1894, authorizing tie 
gevernor of the State of Mississippi to se- 
lect, for univetsity purposes, out of the un- 
occupied and uninhabited lands of the 


United States in said State, a specified . 
amount of land, was not a grantin presenti, — 


- but title to the lands designated only vested 
' in and accrued to the State upon selection 
and certification, legally exercised as au- 
thorized in the act, and ene ap- 


proved........ Pe ee OCR Pe eer Tre ee 
AnD occupant of a tract of land, within the 
meaning of the act of June 20, 1894, is one 
who has the use and possession thereof, 
whether he resides upon it or not.......... 
In making selection under the act of June 


20, 1894, it devolved upon the State to show 


affirmatively that the lands selected were 
of the character designated in. the act, but 
such showing having been made, and the 
selection approved, it was thereafter incum- 


149 


‘149 | 


bent upon the party attacking the validity . 


of the approved selection to assume the 
burden of proof_...-.... 2.24 ees bee Saat 
The grant to the State. of Utah of one 


- hundred thousand acres for the establish- 


ment and maintenance of an institution for 


act of July 16, 1894, is one of quantity to be 


selected by the State, under the direction 


of the Secretary. of the Interior, ‘from the 


. unappropriated public lands’ within the 
‘State. The status of the lands at the date 


of their selection by the State is the cri- 
terion in determining the ila of the State 


under BS SClCCTIONS shes cseeiiddsewegataens : 


149 


_ the blind, made by sections 12 and 13 ofthe | 
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The acts of July 5, 1884, and August 23, 


1894, relative to the disposition of lands - 


in abandoned military reservations pro- 
vide a mode for the disposal of such lands 


exclusive of all others, and lands thus set. 


apart for disposition in a designated man- 
ner are not subject to selection as ‘‘un- 
appropriated’? public lands under the 
grant of July 16, 1894, to the State of Utah. 


"Statutes. | 


‘See Aets of Congress and Revised Statutes 
- cited and constr wed, pages XXIT and XXY. 


Survey. 
. See States and Territories. 
Instructions of January 4, 1901, relative 
_ to surveys within the limits of the Klamath 
Andian Reservation.......----..++--.-2.-24: 


Cireular of October 16, 1896, 23 L. D., 361, 


relating to restoration of lost or obliter- 
ated corners, reapproved and reprinted in 
pamphlet form March 14, 1901. 

The United States does not, by the ap- 
proval of a survey, 


part with its title to 


301 


395 


lands that are. erroneously omitted from 


Said SUTVCY....---- 00022 eeeeee ee eee eee eee 


827 


The United States has authority to ex- | 


amine into the correctness of a survey, and 
to cause Jands erroneously omitted from 
survey to be surveyed oe disposed of as 
public lands ...... Sissies vie whe ade’ thie ae 

The power to make and correct suryeys of 
the public lands belongs exclusively to the 
political department: of the government; 
and the Department.of the Interior is the 
proper tribunal to determine whether lands 
were, at the date of survey, part.of a lake or 
were public lands erroneously omitted on 
SUP VOY sod sin ve baceg CosetoSuemesetieneeaces as 

The owners of fractional tracts bordering 


upon a meander line of a suryey shown by . 


thé field notes to haye been closed upon a 
marsh, acquiré no riparian rights to the 
lands thus excluded from the survey.. sihe is 

The requirement that thirty days’ 
must be given before a plat of. survey will 


d21 


notice - 


be treated as officially filed in the local © 


office, has no application to an amended 


plat filed for the purpose of showing sub-: 


divisions of public lands in a surveyed 
township ‘rendered fractional by reason of 
the reservation thereof and the platting 
and disposition of adjoining public lands. 


Swamp Land. 

See Private Claims; School Land; States 
and Territories. 
_ No limitations are imposed as to the time 
within which the claim. of a State for 
‘swamp-land indemnity may be presented, 
aside from those contained in the instruc- 


» 468 


tions of September 19, 1891, and claims | 


pending at the date of those instructions 


- . should not be rejected on the ground that 
Na eats Perr eree 


‘State, 


Page. 


‘Byidence as to the character of land 


was in fact swamp and overflowed at the 


date of SOLO ATOM G awilerenveds duces crpesewets 


A. relinquishment by the proper officers 
of a State, of lands included in an ap- 


since the date of the swamp grant iscom- - 
- petent as tending to show whether the land 


proved swamp-land list, on the ground that — 


said lands are not of the character contem- 
plated by the swamp-land grant to the 
State, will be accepted as sufficient author- 
ity for cancelling, upon the records of the 
land department, the certification to the 


State of the lands in question .......-...... 
A list of swamp-land. selections filed by 


the surveyor-general if not based upon 


proper data may be corrected by such | 


_ Officer through the filing of a second list, 


and thereafter the first list is not a pending — 


list of swamp-land selections upon which. 
the confirmatory provisions of the act of 


March 38, 1857, will operate ................. 
Jf a. tract of land was swamp and over- 


flowed and unfit for cultivation at: the © 


date of the ‘swamp-land grant to a State, 
such grant was a disposition of the land 
that excepted it from the operation of a 
subsequent grant to a. railroad, even 
though no selection thereof was made by 
the State until after the attachment of 


' rights under the railroad grant ....:.....-. 


The act of July 23, 1866, and section 2488, 


312 


Revised Statutes, changed the manner of 
identifying swamp lands in California and ~ 


survey made under the authority of the 
United States, to be swamp and overflowed 
is conclusively established ....... Biante entaeie 

The act of July 23, 1866, and section 2488 


R. 8. did not. overthrow or restrict the au- 


thority of the Secretary of the Interior over 


. surveys of the public lands, and whenever 


‘laid down arule of evidence by which the | 
character of land shown, by an approved 


570 


fraud or error exists in connection with the | 


—. execution or acceptance of a survey he may © 


prevent the disposition of public lands — 


thereunder and take appropriate action to 
secure & Correct SUTVEY...---..-----eueeee-- 
Under theswamp-land grant of September 


28, 1850, patent is necessary to pass the full. 


legal title, and if, by the act of July 23, 1866, 


‘ and section 2488, Revised Statutes, certifica- 
' tion is, as to the State of California, sub- 
_ stituted for patent, until such certification . 
the land department has jurisdiction to de-_ 
' termine whether a tract of land is properly. 
identified as passing nnder that grant. ..... f 
. Directions given that the governor of 
Oregon be. at once notified of all surveys 


that have been or that may hereafter be . 


completed and confirmed within the limits 
of the Klamath Indian Reservation in said 


and that the Indian Office be — 


promptly notified of any selections made | 


by the State of claimed swamp lands within 


said reservation, such lands to be particu- _ 


INDEX. 649 
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5 arly SpeGlhied (cissccavedec foe wed deed owas ~- B95 allowed ten days after the date named in 


Departmental approval of a survey of 
lands does not. conclusively fix and deter- 
“mine the character of the lands with regard 

to the swamp- grant, but has the effect of 
prima facie establishing their character as 
returned by the survey; and in case of the 
selection by the State, under the swamp- 
land grant, of lands not returned asswampy 
in character, the burden is upon the State 
‘to show that they are of the class granted.. 120 
The field notes of a survey ‘made prior to. 
the swamp-land grant are of but little 
weight in determining the character of 
the land; but where the State has elected _ 
to make the selection of swamp lands by its 
own agents in the field, the burden is upon 
it to show that the lands selected are of. 
the character contemplated by the grant, | 
if the field notes show otherwise ..........- 128 
-The provisions in the act of April 18, 1818, 
making donation to the State of Mllinois of » 
.5 per cent of the net proceeds of the sale 
of public lands therein, is a. direct appro- — 
priation for the specific purposes named in. 
the act and can not be made the. basis of 
a charge against the State or of a set-off 
against its claim to swamp-land indemnity 128 
. .The State of Louisiana is not entitled to 
the purchase money received by the govern- . 
ment from the sale of lands in the Maison 
Rouge grant, claimed by the State to be 
swamp, where such lands were in a state of 
reseryation at the date of the swamp grants 
to the State, although such. lands may 
have been swamp and overflowed at the 
date of said grants and sold subsequently 
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Any question as to the character of lands 
claimed by the State under the swamp- 
land act of September 28, 1850, which lands 
are covered by patents issued prior to any 
claim thereto-by the State, is subject to 
- inquiry only in the courts and by judicial 


protecamas Sie ecng eee ate Peereerreerrere 626. 


_Timb er ana Stone Act. 

See Mining Claim. 

Under the provisions of rule 1 of ‘ae rules 
relating to final proofs, approved July 17, 
1889, a timber-land applicant may, on ac- 
- count of accident or unavoidable delay, be 
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the published notice, for the submission of 
final proof, within which ‘to make such 
- proof and payment.............eceeecee eee 130 
' A timber-land entry held by a transferee , 
will not be canceled upon the uncorrobo- 
rated admissions of the original entryman, 
made out of court, that the entry was pro- 
cured at the instance and for the benefit of 
the transferee ....... Pear ers are was VOd 


Wimber Cutting. 
Instructions of March 20, 1901, under act 
of March 8, 1901, relative.to the use of tim- 
- ber on nonmineral public wD in Montana 
BAG WYOMING ois oc co rewe Deeside tats alee ne ee 540, 
Instructions of March 22, “To0L, under act 
’ of March 3, 1901, relative to use of timber on ~ 
nonmineral public land in California, Ore- _ 
gon, and Washington ......-.....------005- 542 © 
The owner of a bona fide mining claim 
in the Colville Indian Reservation has the 
- game right, by virtue of the act of July 1, 
1898, extending the mining laws to said 
reservation, to use and remove the timber 
upon his claim, as the owner of a mining 
claim elsewhere. .......-00c scene eeee err ere _ 88 


Townsite. 


See Isolated Tract. 


Wagon Road Grant. 

As to lands within the limits of that por- 
tion of the Northern Pacific grant made by © 
the act of July 2, 1864, and forfeited by the 
act of September 29, 1890, and also within 
the limits of the wagon-road grant of Febru- 
ary 25, 1867, no right existed under the ear- 

’ lier grant, at the date when the later be- 
came effective, that served to- cthent the 
- operation thereof...-....---....---....2-2-4. 19 | 

The provisions of the act.of March 3, 1887, . 

apply only to land grants for railroad pur- 
-poses‘and can not be invoked for the protec- - 
tion of a purchaser under a& wagon-road 


Warrant. - 
Assignments of military bounty land war- 
rants will not be recognized by the land de- 
partment unless made in accordance with 
the regulations established by said depart- 
‘ment governing such assignments ......... 190 


